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Thorold  verfus  Baily,  Hill.  22 
Car.  2. 


Adminiftra- 
c'o  commit- 


Hale's  Notes 
on  F.  N.  B. 
1  ao.  D. 


D 


€C  Uetrss  3Dminiffrato?,  le 
point  fur  Demutrer  p'  iPe-- 
fenDant  ftut  an  le  plain* 
isaik.  37,  -n_^"  tiff  Doit  monff  ret  lenofme 
5s 1,40,41-  CCj[Up  qUe  grant  aDminilrration  al 
a  Lev!  j?,    2)efcnoant*   Sais  que  Demur  cite 

90,175,182.  Cr.  Jac.  10.  Cafe  de  Wade  &  Atkin- 
SeeSirM.    fon,    n  Hen.   4.  71,72.  Vet.  Intrat. 

300,  302.  cur'.  ILallegation  per 
Declaration  que  aDmintftration  fuit 
commit  al  Defendant  debita  juris 
forma  fuffffi  fans  monfftansi  per 

que!  ©?Oinar?*  Judgment  pro  Quer. 


Henfent  verfus  Board. 


APE<£©  fpecial  aerUiff,  $  en 
le  <£erm  en  quel  le  matter 
verdia;  &  en  Iet>  fuit  atgue  al  oar,  le  Iplain- 


Nonfuit  a 
sres  fpecia 


Demurrer 

argue. 

2  Lev.  1 66, 

209. 

aSalk.  4JJ. 

Raym.  38, 

7?- 

6  Mod.  93, 

S4. 


tiff  fuit  nonfue,  ft  en  cell  cafe  cite, 
que  en  net  fur  obligation,  ap?e0 
Demurrer  ft  argument  al  bar  fur 
ceo,  le  Plaintiff  fuit  nonfue,  que 
fuit  un  cafe  enter  Richfield  &  u- 

dal,  entte  P.  18.  Car.  2.  B.  C.  Rot. 
336.  ut  habui  ex  relatione  ^0\*  Wirly 

feeonD  pjotfjonotarp  Del  Court* 


"Thorold  againft  Baily, 
Car.  2, 


Hill. 


EBT  againft  an  Adminiftra-  mhtiffneeA 
—  The  Point  on  the  Defen-  not  fet  forth 


D' 
dant's  Demurrer  was,  Whe-  w*">  h  Name 
ther   the   Plaintiff  ought    to  jSSSbMU 
fhew   the  Name  of  the   Perfon  that  „„  tllheDs' 
granted  Adminiftration  to  the  Defen-  f aidant. 
dant.    Sais  who   demurred  cited  Cro. 
Jac.  10.  Cafe  of  I  fade  and  Atkinfon,  1 1 
H.  4.  71,  72.  Old  Book  of  Entries ,  300, 
302.    But  the  Court  held  the  Alledg- 
ing  in  the  Declaration,  that  Admiftra- 
tion  was  committed  to  the  Defendant 
debita  juris  forma,  to  be  fufficient  with- 
out fhewing  by  what  Ordinary 3   and 
Judgment  was  given  for  the  Plaintiff. 

Renfent  againft  "Board, 

AFTER  a  fpecial  Verdict,  and  in  Nonfat  aft* 
the  fame  Term  that  the  Matter  of  <?  /pedal  tor- 
Law  was  argued  at  Bar,  the  Plaintiff  di{ti or  a  ^ 
was   nonfuited,    and  in   this   Cafe  it  ™"^ 
was  cited,  that  in  Debt  on  a  Bond,  af-  ' 
ter  a  Demurrer  and  Argument  at  Bar 
thereupon,  the  Plaintiff  was  nonfuited, 
which   was  a  Cafe   between  Richfield 
and  Udal,  entered  Pafi  1 8  Car.  2.  B.C. 
Rot.  336.  as  I  was  informed   by  Mr. 
Wirly  2d  Prothonotary  of  that  Court. 


Goodman  verfus  Packer,    C.  B. 

Mich.  22  Car.  2. 

Detpurrcnt,  TB    *tJA   $llt  VtUt    lt     *&*    f»rt 

fur  kafcpur  1  tiel  3  leflo?  pur  arigreiiirantrent 

ans,  per  g^nt  le  rent,  le  llcfiee  atturn, 
f™Tj?l  grantee  pajt  Det  pur  le  rent  arere 
revercoer    *W$  lattutnment  ft  fur  ceo  Demttr- 

Raym.  n,  rer*  Powis  pro  Quer.  L'aSlOll  gift, 
12.  ft  Cite  Cro.  Eliz.  637,  651.  Ards  ver- 

cCr°b 5' 5 -S        ^at^ns'  Barton  econtra  3  cat'  tCP 


Goodman  againft  "Packer,  C  B. 

Mich.  22  Car.  2. 

IN  Debt  for  Rent,  the  Cafe  was  thus  3  x,eiiforRe  , 
A  Leffor  for  Years  rendering  Rent,  onaLeafiM 
grants  the   Rent,  the   LefTee  attorns,  Tears,  by  the 
the  Grantee  brings  (an  Adtion  of)  Debt  Grantee  of  the 
for  the  Rent  in  Arrear  after  the  At-  Revt>  w'"h' 
tornment,  and  on  this  was  a  Demurrer.  Zler?      "* 
Powis  pro  %ier.    The  A&ion  lies,  and  See  i  Leon, 
cited    Cro.   Eliz.    637,    651.    Ards    a-  3!5- 
gainft  Watkins.  Barton  econtra,  for  here 
B  is 
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eft  mil  p2fBftp  le  retJCiTion  contt'; 

tUiattt  EH  !C  LelTO?,  Leon,  part  i. 
Cafe,  Auftin  verfus   Smith,  fol.   315. 

Per  Cur.  ratttirrnnent  fait  p?ibttp, 
$  3Iubgmettt  cone  pro  quer. 

Witherhead  ^//er.  aerfits  Harrifon, 
in  Replevin. 

Diftrefs  pur  (^JSMtiU  HCf  tCllt  CljatgC  tit  JFCC, 
arere  rfun  \j  U  ttl\t  Cft  HVttU,  U  gtaittee 
rent-charge    j^,.,    m  Qm   aj    Ufg  J,j    ju«  mefUie 

■SSe#  ^    feme    entail  $    puf*   5i- 

foneftatepirffrattt  PUt  ft  Witt  (Itttt  Ht^Htlt 
fine  levy  per  U  filtC  ICtl]?  ;  It  paMttff  tttOttftCC 
luy  roefmc.    Wut    CCO    Eft  bflt    0l    flftOfo??    pUt 

vaugh.  36,  CEft  rentj  $  fttt  cc0  je  £>efenbant 

Moor  00.       BcmUCre*    Newdigate   pro  Def   &z 

savin.  125.  btftrete  eff  bicn  p?tft,  Car  i.  la 

4  Mod.  390.  terre  eft  fubf'ea  al  tent  en  leg 

cumb.  78,    mafttsf  bel  quelcunque  el  bientaa, 

^'^2-      Edriche'is  Cafe,   2.  !2uC  p?enb?a 

abbantage  He  fon  t02t,  come  le 

tenant  tcp  He  fon  Defalt  be  pap-- 

er  fon  rent  quant  fut't  tine ;  $  co^ 

ment  le  fine  futt  laa  bel  grantee, 

nnco?e  tip  eft  nul  btfcljarge  ott 

releafe   Oel   tmtp,  Goidsborough's 

Rep.  162.  Ergo  ie  remebp  put  ceo 

temaineta,  2  Co.  Cafe  de  Cromwel 
fol.  78.  19  H.  6.  41.  Roll's  1  part,  A- 
vowry  319,  7  E.  4.  28.  9  H.  7.  22. 
Yelverton  f.  9,  10.     <£t  quailt  al  Bfr 

fetation  beffate  pet  le  fine,  fl  cite 

11  Co.  Cafe  de  Bowles,  $  pna 
JUOgment*  Sais  pro  Quer.  al  contra, 

|J  eft  cleat  que  I'arere  Otin  rent 
ferbice  que  eft  be  common  b?oit  ett 
ale  per  ttel  fine,  4  Co.  Cafe  de  Og- 

Vasgh.  4i.    del ;  a  fortiorari  tn  CCtt  Cafe  De  rettt= 

cljarge  que  ett  encounter  common 

tJ?0tt,  1  Inft.  1 62.  March's  Rep.  Law- 
fon  verfus  Cook. 

vaughan  ch.  juft.  le  biftrcfe  ett 
bicn  p?tTe;  $  tl  bit  que  cett  quefti= 
on  ne  futt  tin  que  mobe  beputs 
f  effatute  be  mtg,  fur  que  tl  penfe 
que  ne  futt  queffionabie,  car  ne 
putt  effre  fojfque  que  le  care  piu= 
fo?0foitg  Ijappetott*  €t  puttea- 
fon  il  ott  1.  que  fettoit  granb  in- 
conbenience  al  grantees  fi  les  ar- 
reted ferront  perbue  pet  le  fine,  cat 
fttt  cljefeun  marriage  fettlement 
ie  cafe  Ijappa*  €t  il  mife  ceff  rule, 
en  touteg  cafes  ott  le  lep  eft  clere 
mil  unequttablencg  ceo  putt  alter, 
meg  lou  eft  ambiguous  conftruSt= 
on  fetta  fait  al  meinb?e  tnconbe^ 
mence:  3cp  eft  un  mantfeff  bu- 
rp, 2.  Be  futt  Penrentt'on  be  gran- 
tee be  ceo  beftruer,  ne  le  tenant  ab 
teafon  be  ceo  erpeaer*  3-311  eft 
fo?t  equitable  $  be  publique  con= 
bcufence  que  gens  ferront  aibe 
en  tecoberp  be  lout  buties,  $ 
pott  efire  en  temps  bel  contageen 
*  ou 


is  no  Privity,  the  Reverfion  continuing 
in  the  Leflbr.  Leon,  part  I.  Cafe  of  Au- 
ftin  againft  Smith?  f.  315.  The  Court 
held  that  the  Attornment  makes  a  Pri- 
vity j  and  Judgment  was  given  for  the 
Plaintiff. 

Witherhead  againft  Harrifon,   in 
Replevin. 

GRantee  of  a  Rent-charge  in  Fee,  the  Vtprefsfa 
Rent  is  in  arrear,  the  Grantee  le-  -frears  "fa 
vies  a  Fine  to  the  Ufe  of  himfelf  and  ^Z'thJ^' 
his  Wife  in  Tail,  and  then  diftrains  for  Grantee  bad 
the  Rent  in  arrear  before  the  Fine  levi-  changed  Ms 
ed:  The  Plaintiff  fets  forth  the  whole  Eftate  by  a 
Matter  in  Bar  to  the  Avowry  for  this  ^rTeA^ 
Rent,  and  thereupon  the  Defendant  de- 
murs. 'Newdigate  pro  Def.    The  Diftrefs 
is  well  taken,  For  1.  The  Land  is  fub- 
je6t  to  the  Rent  into  whofe  Hands  fo- 
ever   it  fhall  come,  Edricbe's  Cafe.  2. 
No  Man  fhall  take  Advantage  of  his 
own  Wrong,  nor  the  Tenant  in  this 
Cafe  of  his  own  Default,  in  not  paying 
his  Rent  when  it  became  due ;  and  tho* 
the  Fine  was  the  A<St  of  the  Grantee, 
yet  here  is  no  Difcharge  or  Releafe  df 
the  Duty,  Goldesbr.  Rep.  162.  There- 
fore the  Remedy  for  it  fhall  remains 
2  Co.  Cromwel' s .  Cafe,  f.  78.  19  H.  6. 
41.  Roll's  1  part,  Avowry,  319.  7  JS".  4. 
28.  9  H.  7.  22.  Telverton,  f.  9,  10.  And 
as  to  the  Alteration  of  the  Eftate  by  the 
Fine,  he  cited  1 1  Co.  Bowles's  Cafe,  and 
prayed  Judgment.    Sais  pro  §hwr.     On 
the  contrary,  it  is  clear  that  the  Arrears 
of  a  Rent-fervice,  which  is  of  common 
Right,  are  gone  by  fuch  a  Fine,  4  Co. 
Ognel's  Cafe  ,  a  Fortiori  in  this  Cafe  of 
a  Rent-charge,  which  is  againft  com- 
mon Right,  1  Inft.  162.  March's  Rep. 
Lawfon  againft  Cook. 

Vaughan  Ch.  Juft.  The  Diftrefs  is  well 
taken  ;  and  he  faid  that  this  Queftion 
had  never  been  moved  fince  the  Statute 
of  Ufes,  and  therefore  he  thought  it 
not  to  be  queftioned,  becaufe  the  Cafe 
muft  of  Neceffity  have  often  happened. 
And  he  gave  thefe  Reafons,  1.  That 
it  would  be  a  great  Inconvenience  to 
the  Grantees  if  the  Arrears  fhould  be 
loft  by  the  Fine,  for  the  Cafe  will  hap- 
pen on  every  Marriage-fettlement.  And 
he  laid  down  this  Rule,  That  in  all 
Cafes  where  the  Law  is  clear,  no  Une- 
quitablenefs  can  alter  it,  but  where  it  is 
ambiguous,  it  fhall  be  conftrued  in  Fa- 
vour of  the  leffer  Inconvenience :  Here 
is  a  manifeft  Duty.  2.  It  was  not  the 
Intent  of  the  Grantee  to  deftroy  thefe 
Arrears,  nor  had  the  Tenant  Reafon  to 
expect  it.  3.  It  is  very  agreeable  to 
Equity,  and  of  publick  Convenience, 
that  People  fhould  be  aided  in  reco- 
vering their  Duties ,  and  it  may  hap- 
pen that  in  Time  of  a  Plague,  War, 
of 
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ou  guerre  $  (imflt't',  qtie:  lour  rents 
its  purront  effre  obtain :  31  com- 
mon ley  ptfm'tp  eft  neceflary  pur 
maintainer  Htflrefs  en  auote?y 
que  ne  putt  eftre  ctue  fans  attorn- 
ment Del  tenant,  men  en  cett  care 
nut  atturnment  eft  neceffary  $  it* 
fijtt  mil  p?ioitp  Beftroy,  come  tit; 
le  cafe  Bel  Ognei.  3\c\>lz  conufee 
nan  pofltntlity  Be  Beureyne  ou  a- 
d^uic  in  ^cid,  fa  feme  ne  ferra  enBotu,  "ie 
i  Neir  Abr.  rent  ne  ferra  fttojea  al  ftatute  ou 
Which  are  auttt  cfjarge  per  Iup,  s  il  nan  un- 
now«nr/ii  ques  afcuit  tcnl  ntes  folement  tut 
bystat.4»=figtttC!U0   ieifim   £e   conufo?  icy 


Atturnment 
Vide  I  Lev. 
40.  and  the 


5  Ann. 


or  the  like,  their  Rents  cannot  be  got : 
At  Common  Law,  Privity  is  neceffary 
to  maintain  a  Diftre'fs  in  Avowry,which 
cannot  be  had  without  the  Tenant's 
Attornment ;  but  in  this  Cafe  no  At- 
tornment is  neceflary,  and  therefore  no 
Privity  deftroyed,  as  in  Ognel's  Cafe. 
Here  the  Conufee  has  no  Poffibility  of 
Diftraining  or  Avowing ;  his  AVife  fhall 
not  be  endowed,  the  Rent  fhall  not  be 
fubjedt  to  the  Statute  or  other  Charge 
by  him,  and  he  had  never  any  real  but 
only  a  fictitious  Seifin.  The  Conufor  in 
the  prefent  Cafe  was  always  feifed,  and 
the  Conufee  for  no  Inftant  of  Time, 
for  both  (of  them)  could  not  be  feifed 
at  one  and  the  fame  Time.  Wafte  fhall 
be  maintained  by  the  Conufor  after  a 
Fine  levied  to  the  Ufe  of  himfelf  and 
his  Heirs,  6  Co.  f.  68.  Sir  Moth  Finch's 
Cafe,  viz.  for  Wafte  (committed)  be- 
fore the  Fine.  And  as  to  the  Objection, 
That  the  new  Eftates  created  by  the 
Fine,  are  different  in  Quantity  and 
Quality  from  the  old  Eftates  -3  he  an- 
fwered  that  the  Pofleflion  is  the  fame, 
and  the  new  Eftates  come  to  the  old 
Poffeilion  without  the  Neceffity  of  At- 
tornment, the  Avowant  being  the 
fame,  the  Avowry  the  fame,  and  the 
Tenant  the  fame  on  whom  the  Avowry 
is  made.  Grantee  of  a  Rent  for  Life, 
after  Attornment  by  the  Tenant  of  the 
Land,  the  Reverfioner  of  the  Rent 
confirms  it  to  the  Tenant  for  Life,  and 
his  Heirs,  this  is  good,  Lit.  SeB.  549, 
5i5j  574-  And  in  his  Opinion  by  this 
Grant  the  Arrears  are  not  loft,  9  H.  6. 
/.  43.  By  the  Fine  here,  no  Tranfmuta- 
tion  of  the  Pofleflion  is  made  but  for 
the  Advantage  of  the  Conufor,  and  not 
econtra.  To  the  Objection  that  this  Fine 
is  a  Difpenfation  by  the  Conufor's  own 
AcTr,  and  as  it  were  a  Releafe  of  the 
Rent  in  arrear,  and  there's  no  Abfurdi- 
ty  that  the  Law  fhould  give  no  Remedy 
where  there  is  no  Duty,  he  anfwered 
that  there  may  be  a  Duty  without  a 
Remedy,  as  a  Rent-feck  without  Sei- 
fin, and  a  Debt  on  fimple  Contract  af- 
ter fix  Years  •  for  otherwife  the  Rent 
or  Debt  after  Payment,  might  be  reco- 
vered by  him  that  paid  it,  (/.  e.  if  it 
were  not  a  Duty.') 

Bradbury  verfus  Burch.  Intr.  Trin.    Bradbmy  againft  Burch.  Intr.Triiu 
vid.prox.p.       23  Car.  2.  Rot.  1283.  in  C.  B.  23  Car.  2.  Rot.  1 283.  in  C.  %. 


2,  Lev.  1 54. 


fut't  touts  foits  feific,  a  le  conufee 
pur  mtl  Milam  Be  temps,  car  am- 
mBeut  fimttl  $  feme!  ne  potent  c- 
ftre  feife*  OUaffe  ferra  maintain 
per  conufo?  ap?es  fine  letw  al  ufe 
Be  Iup  metro e  $  fed  Ijeirs,  6  Co. 

fol.  68."  Cafe  @tr  Moile  Finch,  fcti't 

ptir  toafte  Beuant  ie  fine.  €t  quant 
al  objection  Be  nouel  eftates  create 
per  ie  fine,  auter  in  quantity  $ 
quality  que  les  liieur  eftates,  31  re* 
fponB  que  Ie  pouefllon  eft  le  ntel'ne 
8  les  nouel  eftates  iiewnent  al 
iiinuc  pofleflion  fans  necefiitp  Bel 
atturnment,  Ie  mcfme  auotoant 
mcfme  auott)?y  $  mefmc  Ie  tenant 
fur  quel  rauoi»?y  eft  fait*  ©?am 
tee  Bun  rent  pur  tiie,  ap?cs  at* 
turnment  per  tenant  Bel  terre,  le 
reucrfioner  Bel  rent  confirmc  ceo 
al  tenant  pur  Die  $  fcsljeirs,  ceft 
bone,  Lit.  Sea.  549?  515,  574-  <£t 
per  (up  per  ceft  grant  les  arreres 
ne  font  perBue,  9  h.  6.  fol.  43.  per 
Ie  fine  icp,  nui  tranfmutatton  Bel 
pofleflion  eft  fait  mes  pur  I'aBUan- 
tage  Bel  conufo?,  nemp  econtra. 
ai  olneaion  que  ceft  fine  eft  tin 
Bifpenfation  per  ie  aa  Bel  conufo? 
mefme,  9  quafi  tut  releafe  Bel  rent 
arrere,  9  mtl  abfttrBt'tp  que  la  icp 
ne  Bonera  remeBp  lott  eft  nui  Btity, 
31  refponB  que  tf  poet  effre  tut  Btt- 
tp  fans  remeBp,  come  tent-reck 
fans  feifin,  $  Befat  per  fimple 
contrast  puis  ^  attS;  auterment 
Ie  rent  ou  Bent,  ap?es  payment 
poet  eftre  recover  per  le  paper  Be 
ceo* 


Aftion  p'  ur 
feat  en  Ef- 
glife. 


IB  33ion  fur  Ie  Cafe  pur  tut  feat 
en  lift   €fglife  parocfual  per 
pjcfcnption  come  appenBant  al  un 
$9eafort  fans  allegation  Bel  repair, 
ke   BefenBant  pleBe  paefcriptieu 
en 


IN   an    A&ion  on    the  Cafe   for  a  Mimfa* 
Seat  in  a  Parifh  -  Church  by  Pre-  Seat  in  tU 
fcription  as    appendant  to  a    Houfe,  chl,rcb> 
without    Allegation    of    the    Repair. 
The    Defendant    pleads     Prefcription 
B  2  in 
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ftBulft.  150 
a  Cro.  <J<»4. 
5  Mod. 456. 
1  Lev.  71. 
3  Lev.  74, 
195. 

Haym.  51. 
1  Salk.  167. 
*Salk.  551. 
*  Lut.  1052 

Sidet  fin  pa. 

88,  &  201. 


en  Iup  «  feis  anccffois  ofte  tra« 
berfe  oel  pjefcrtptton  alleoge  per 
m immm-  Per  Cur.  ie  traberfe 
eft  impertinent  $  Ie  care  reft 
folement  fur  Ie  oiffutbance;  $ 
jnfcrrment  apjes  bcrnia  per  totam 
Curiam  pro  Quer.  €t  Difference  p?lft 
enter  pjoftilu  *  aaion,  $  ie  cafe 

inter  Buxton  &  Baker  in  B.  R.  Citef 

airjrce  que  fuit  aDjunge  fur  ceft  mfc 
ferenee* 


in  him  and  his  Anceftors,  and  traver- 
ses the  Prefcription  alledged  by  the 
Plaintiffs.  Per  Cur.  The  Traverfe  is  im- 
pertinent, and  the  Cafe  refls  only  on 
the  Difturbance;  and  Judgment  (was 
given)  after  Verdid:  by  the  whole 
Court  for  the  Plaintiffs.  And  a  Diffe- 
rence was  taken  between  a  Prohibition 
and  an  Action,  and  the  Cafe  between 
Buxton  and  Baker  in  B.  R.  was  cited, 
and  agreed  to  have  been  adjudged  up-  gg  &  "of* 
on  this  Difference. 


Lc  operation 
del  un  Ha- 
bend. 

1  Vent.  141. 

2  Vent.  114. 
Vautfh.  46, 
82,  83. 

5  Lev.  339, 
370. 

Cumb.  330. 
Plow.  153, 
190. 


I.Habend. 
enlarge. 

2.  Abridge. 


3.  Explain. 

4.  Avoid  les 
premises. 


Pilfworth  cerfus  Pyet,  in  Eject. 

PEcbencarp  De  Curborough   in 
Com  ©taffo?b  oemifa  tene- 
ment in  jure  pjcbentJ'  to  Pyet  and 

his  Heirs,  ftaftCltB'  to  him  and  his  Heirs 
for  three  Lives,  Obe  tin  letter  H'3t* 

tomp  pur  neither  feiun  al  Pyet  Teg 
roetrs,  Crecutojs  oti  affijtnjef,  ie 

tenement  futt  accuftomably  let  $  ie 

ancient  rent  referbe*  Le  queffion 
fuit  ft  Ie  ieafe  fuit  bone  bcrs  ie  fuc- 
ceflo?  bel  p?ebcntiarp*  Wiimot  pro 
Quer.  Ceft  leafe  ne  iiera  Ie  fttcceffo?, 
Jii  tJit  que  en  cafe  Del  l^ebcnoarp 
Ie  confftuctton  ferra  ftricti  juris,  car 

tl  liaD  curam  animarum.   leS  p?emtf= 

fes  paffont  un  crpjeffe  fee-fimple, 
<j  Ie  Ijabeno'  ne  ab?ibgera  ceo  en  un 
eftate  pur  bies,  $  pur  ceo  i!  cite 
ceur  libjes,  45  Ed.  3. 20.  Cr.  3. 131. 

Cafe  Hoo  &  Pierce,  Leon,  part  i.  fol. 
125,  131.  13  H.  7.  23.  14  H.  8.  14. 
Perk.  153.  PL  Com.  153-  3§  H.  6.  34. 
20  H.  7.  21.  Fitzh.  Grant  15.  Br.  Grant 
6.  Roll,  part  2.  85.  Br.  Forfeiture  87. 

Pet  Br.  s.  56.  2.  le  letter  be  3t- 
tomp  eft  tncettatn,  fctl't  fur  quel 
eftate  Ie  liberj?  otu?a,  Perk.  34.  $  if= 

filit  P?t'e  itlOffment  pro  Quer.  Baldwin 
pro  Defendente.   31tt  COllfttlltftOtt  &CS 

faits,  1.  le  plutS  fo?t  bcrs  Ie 
panto?  ferra  p?ife+  *•  I'intcntbel 
parties  ferra  p?ife  fi  poet  eftoper 
obe  les  rules  net  rep*  1.  DabenH 
poet  cniaratr  les  piemt'ffeg*  8  Co. 

154.  2  Cr.  Thurman  verfus   Cooper. 

2.  Dabcnu'  poet  abjioijer  les  p?c- 
muTcs,  19  h.  6.22.  b.  21  h.  6, 7.37 

AfT.  p.  15.  Perk.  feci:.  170, 176-  35  AfT 
p.    14.    Br.  Eftates   36.     3.    ipabeitD' 

erplainera  les  pjemifles,  Dyer  160. 
Moor  43.   4.  Upabenb' poet  aboibce 

ICS  piemnTcS,  2  Co.  Cafe  Buckler 
verfus "  Harvey,  Roll.  Eftates  854.  ttt 

ceft   cafe  Ie  Jpabcnb'  erplainera* 

UtlOltment  per  totam  Curiam  qttC  Ie 

ieafe  eft  torn  bcrs  fe  fucceffb?,  car 
Ie  Ijabent*'  erpounbe  les  pjenuftes, 
$  mil  repugnancy,  car  le  leflee  $ 
fes  bars  nberont  come  en  les 
pjemiifes,  mes  aberont  fo?fque 
pur  les  trots  bt'es,  come  in  le  ija-- 
nenb'* 

a  Mayn 


TPilfisorth  againft  Pyet,  in  Eject- 
ment. 

A  Prebendary  of  Curborough  in  Staf-  The  Operation 
fordfhire  demifed  a  Tenement  in  tf/»»Haben- 
Right  of  his  Prebend  to  Pyet  and  his  dum- 
Heirs,  Habend.  to  him  and  his  Heirs  for 
3  Lives,  with  a  Letter  of  Attorney  to 
deliver  Seifin  toPjy^,his  Heirs,  Execu- 
tors or  Affigns,  the  Tenement  was  accu- 
ftomably let,  and  the  old  Rent  referv'd. 
The  Queftion  was,  Whether  the  Leafe 
was  good  againft  the  Prebendary's  Sue- 
ceflbr.  Wiimot  pro  quer.  (1.)  This  Leafe       (1) 
fhall  not  bind  the  Succeffor,  and  he  faid 
that  in  cafe  of  a  Prebendary  the  Con- 
ftrudtion  fhall  be  ftritli  juris,  becaufe 
he  has  not  Cure  of  Souls.  The  Premiffes 
pafs  an  exprefs  Fee-fimple,  and  the  Ha- 
bendum fhall  not  abridge  it  to  an  Eftate 
for  Lives,  and  to  fupport  this  he  cited 
the  following  Books,  45  E.  3.  20.  Cro.  3. 
131,  Cafe  of  Hoo  and  Fierce.  Leon,  fart  1. 
/.  125,  131.  13  H.  7.  23.  14  H.  8.  14. 
Perk.  153.  PI.   Com.   153.  38  H.  6.  34. 
20  H.  7.  21.  Fitzb.  Grant  15.  Br.  Grant 
6.  Roll,  part  2.   65.  Br.  Forfeiture  87. 
Pet.  Br.  S.  56.  (2.)  The  Letter  of  At-       (so 
torney  is  uncertain,  viz.  on  what  Eftate 
the  Livery  fhall  operate,  Perk.  34.  and 
therefore  pray'd  Judgment  for  the  Plain- 
tiff. Baldwin  pro  Defend.    In  the  Con- 
ftrudtion  of  Deeds,  1.  They  fhall  beta- 
ken moft  ftrongly  againft  the  Grantor. 
2.  The  Intent  of  the  Parties  fhall  be  ta- 
ken,  if  it  may  ftand  with  the  Rules  of 
Law.  1.  The  Habend.  may  enlarge  the  i.Habend. 
Premiffes,    8  Co.   154.  2  Cro.  thurman  m"y^^ge. 
againft  Cooper.  2.  The  Habend.  may  a-  z.  Abridge. 
bridge  the  Premiffes,  19  H.  6.  22.  b.  21 
H.  6,  7.  37  Aff.  p.   15.  Perk.feB.  170, 
176.   35  Aff.  p.  14.  Br.  Eftates  36.  3.  ^.  Explain. 
The  Habend.  fhall  explain  the  Premif- 
fes, Dyer  160.  Moor  43.    4.  The  Ha-  4-  AwUtht 
bend,  may  avoid  the  Premiffes,  2  Co.  Cafe  FrerniUeu 
of  Buckler  againft  Harvey.  Roll.  Abr.  In- 
flates 854.    In   this  Cafe  the  Habend. 
fhall  explain.    Judgment  by  the  whole 
Court,  that  the  Leafe  is  good  againft 
the  Succeffor,  for  the  Habend.  expounds 
the  Premiffes,  and  there's  no  Repug- 
nancy, for  the  Leffeeand  his  Heirs  fhall 
take  as  in  the  Premiffes,  but  fhall  take 
only  for  three  Lives,  as  in  the  Habend. 

Maya 
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Note  i. 
Venrr.  195. 
Sland.  viz,. 
Forfwom. 
See  Cro.  El. 
155,185,295, 
709. 

Godb.  444- 
Hardr.  151. 
Style  335, 

579- 

2  Leon.  98. 

j  Leon.  101, 
131. 

Hob.  n6, 
283. 

3  Bulft.  .72. 
Cro.  Car. 
234. 

1  Cro.  275. 
W.  Jon.  352, 
306. 

2L1K.  1292. 
1  Lev.  280. 


Mayn  verfus  Okey.    jntr.  Trin. 
21  Car.  2.  C.  B.  Rot.  2422. 

TB  attfoit  rue  le  care,  le  Plain- 
tiff Beclate,  Clue  on  tin  afffott 
futt  po?t  en  ie  C  T5*  $  un  trial 
fue  ceo  BeBant  ©n't  Vaughan,  $ 
que  il  futt  p?oBttcc  put  un  tcf= 
moigne  en  cto  $  Bepofe  concetnant 
le  mattet  in  iuue,  $  ne  jure  fo?f= 
que  concetnant  le  ifltte,  ie  Defeu- 
nant  fut  colioquie  Be  eBiBcnce  none 
pet  ie  Plaintiff  Bint,  $9?.  Mayn 

hath  forfworn  himfelf  in  every  Thing 
he  fwore  in  the  Caufe.  &Ut  UOlt 
CUV  OetBict  pro  Quer.     Howel  mollC 

en  atteff  Bel  juogment  que  le 
plaintiff  ne  mt'e  le  mattet  Bel 
iffhe,  ne  ooe  quel  colioquie  futt 
erne.  Per  Cur.  Le  aBcnnent  fuf= 
fitt,  $  neff  neceiTat})  BalieBgct  ie 
nofme  Bel  petfon  oBe  que  le  coIIo= 
qttie  futt  etoe,  cat  poet  elite  que  ne 
conttir ;  €t  juBgment  Bone  put  le 
Plaintiff. 


Mayn  againft  Okey.  Intr.  'trin. 
21  Car.  2.  C.B.Rot.  2422. 

IN  an  Action  on  the  Cafe  the  Plaintiff  sunJhr,  vii, 
declares,  That  whereas  an  Action  Forfworn. 
was  brought  in  the  Common  Pleas,  and 
a  Trial  thereupon  (had)  before  Ch.  Ju. 
Vaaghan;  and  that  he  was  produced  as 
a  Witnefs  therein,  and  depofed  con- 
cerning the  Matter  in  Iffue,  and  did 
not  fwear  but  concerning  the  Iffue,  the 
Defendant  on  a  Difcourfe  of  the  Evi- 
dence given  by  the  Plaintiff  faid,  Mr. 
Mayn  bath  forfworn  himfelf  in  every 
tfbittg  he  fwore  in  the  Caufe.  On  Not 
guilty  (pleaded)  a  Verdid  was  (given) 
for  the  Plaintiff.  Howel  moved  in  Ar- 
reft  of  Judgment,  that  the  Plaintiff  does 
not  fet  forth  the  Matter  of  the  Iffue, 
nor  with  whom  the  Difcourfe  was  had. 
Per  Cur.  The  Averment  is  fufficient, 
and  it  is  not  neceffary  to  alledge  the 
Name  of  the  Perfon  with  whom  the 
Difcourfe  was  had,  for  it  may  be,  he 
did  not  know  j  and  Judgment  was  given 
for  the  Plaintiff 


Timberley  ioerfiu  Grobham-How.       ^imberley  againft  Grobham-How. 


Cafe  per  te- 
nant s>  vo- 
lunt  pur  de- 
finition de 
fon  comen 
de  pafture. 
Vid.  1  Vent. 

2  74,  3'  9- 
2  Vent.  138, 
185,288,290. 
5  Leon.  106. 
2  Lev.  148, 
214,233. 
5  Mod.  206. 
Salk.  594. 


Action  fut  le  cafe  pet  tenant 
a  Bolunt  put  BeatuSion  Be 
fon  common  Be  pafture  oBe  less 
canieg  Del  Defettoant  at  ereaton 
Bun  meafon  fut  Ie  common.  He 
Defenoant  pleBe  un  grant  per  3Rop 
Jaqueg  Bel  ©ano?  Be  05?omf= 
trrooe  $  free-gotten  Bang  ceo,  $ 
juffifie,  fut  quel  Bemttttet.  Brome 
pro  Quer.  Le  &op  ne  poet  grantee 
frank  gatten  al  p?ejuBice  Be  com= 

monet,    3  Cr.   462.    Higham   verfus 

Beft.  9uri  le  grant  ne  poet  ena= 
Met  Be  etea  un  meafon.  Baldwin 

pro  Defendente,  ConfeffC  Ie  plea  BC-- 

llte  mat,  meg  Ie  Beclatation  neft 
Bone,  cat  Ie  plaintiff  effeant  tenant 
a  Bolunt  ne  ooit  aoet  aaion.  3iuBg; 

meilt  pro  Quer.  Et  per  Cur.  Bit  qtte 
tenant  a  Boittttt  Be  anno  in  annum 
quamdiu  ambabus   partibus  placuerit, 

np?e0  commencement  Bel  anne  ne 
poet  Betermine  ra  Bolunt  al  p?eju- 
Bicc  Be  lelfoj  put  fon  tent.  vid.  poft 
157. 


ACtion  on  the  Cafe  by  a  Tenant  *.  .  ~ 
at  Will,  for  deftroying  his  Com-  °nZZmt 
mon)  of    Pafture    with    the    Defen-  for  tte/hcyhg 
dant's  Conies,  and  erecting  a  Houfeon  his  Common  of 
the  Common.  The  Defendant  pleads  a  FaPre- 
Grant  by  King  James,  of  the  Manor  of 
Bromfgrove,    and  a  Free-warren  there- 
in, and  juftifies,  to  which  (there  was) 
a  Demurrer.  Brome  per  Quer.  The  King 
cannot  grant  a  Free- warren  to  the  Pre- 
judice  of  a  Commoner,    3  Cro.  462. 
Higham  againft   Beft:    Neither  can  th« 
Grant  enable  to  build  a  Houfe.  Bald- 
win pro  Defend,  confeft  the  Plea  to  be 
ill,  but  the  Declaration  is  not  good,  for 
the    Plaintiff   being    Tenant   at    Will 
ought  not  to  have  his  Action.     Judg- 
ment for  the  Plaintiff  Et  per  Cur.  It  was 
faid,  that  Tenant  at  Will  from  Year  to 
Year,  fo  long  as  it  fhould  pleafe  both 
Parties,   after  the    Beginning   of  the 
Year  cannot  determine  his  Will  to  the 
Prejudice  of  the  Leffor  by  his  Rent. 


Shepherd 


Shepherd 
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Shepherd  oerfiis  Lewis,  Pafch.  23    Shepherd  againft  Lewis,  Tafch.  23 
Car.  2.  C.B.  Car.  2.  C  S. 


Accord 
pleaded. 
Vid.  ilaym 


Poll.  158, 


TB  Ctlfe  fur  indebitaV  aflumpfit*  Le 
Defendant  pletre  tut  ncco?n  Be 
S  &To'  Fair  BtuergJ  cljofcs  $  aBerre  perfo?* 
' "  mance  tie  part  $  tenner  De  pcr= 
fo?m  Ie  refiDue,  que  le  plaintiff 
refufe,  Demurrer  fur  ceo  jojnte. 

Newdigate  pro  Quer.  He  plea  HElt 
tsotte,  $  Cite  9  Co.  Cafe  de  Peacocke. 
HiUQffttteitt  pro  Quer. 

Frances  L^^  Cobham  "Demandant? 
verfus  Matthew  Tomlinfon,  in 
Dower. 


I 


Picas  in 
Dower. 
Vid.  Raym. 
566. 

1  Vent.  260, 
262. 

Vaugh.  41. 
Nell!  Lutw. 
6.  225. 

5  Lev.  169. 

2  Mod.  17. 
Moor  80. 

4  Leon.  19S. 

2  And.  50. 

Cr.El.4j1. 

Nelf.  Lutw. 

245. 

1  Salk.  4. 


Amendment 
dc  le  Re- 
cord. 

See  6  Mod. 
K>3  10287. 


LC  DemanBattt  cottnta  lie  35° 
acres  De  tetre  in  Com*  Cans' 
ad  tenure  oe^aoeifetno,  ottle  cu= 
ffom  eft  que  le  feme  ferra  cnDoDJ 

Del  ntOtetp  dum  fola  &  cafta  vixerit. 

le  tenant  pleDe  quant  al  5°  acres 
parcel,  joptenancp  ooe  31*  &*  $ 
ne  mt'eoe  quel  Bone,  quant  al  200 
attter  part,  recovery  per  Deman* 

Bant  torg  @>tt  Henry  Heron,  al  50 

acres  reftDue  Dei  Dit  35°  non  te= 
mire*  Oemanoant  reply,  $  p?iff 
llfue  fur  le  non  tenure;  mes  quant 
al  jopntenancp,  el  aoer  le  fule 
tenancy  en  le  tenant  al  temps 
Bel  tytefe  pureljafe  farts  ttaDers 
De  le  lopntenancp  allcDrre;  €t  quant 
al  150  acres  allege  oeffre  reco- 
Bcr  oers  €>tr  fy.  fy+  el  pleDe, 
que  le  Bit  ©it  ty.  I),  nc  nut  te< 
nant  Del  franfetenement  al  temps 
He  hfz  pureljafe  ott  al  arcttn  temps 
ap?es-  le  tenant  oenutrre  fur 
ces  Beu.t  Darrein  parts  Del  replica- 
tion* 

3p?es  Dtoers  arguments  en  ce 
cafe,  tanDem  futt  mooe,  que  icy 
futt  tin  Dtfconttnuance  quant  al 
50  acres,  pur  ceo  que  le  replicati- 
on futt  fo^fqtie  al  15°  acres  Des 
2co  pieDe  Bcfirc  recober  Ders  €>tr 
I),  $♦  ej  mil  replication  omnino 
aur  attters  s°-  Ct  fur  ceo  mult 
Debate  futt,  an  poet  effre  antenB. 

Wild    &    Archer  lUfflCCS,    qUC  lte 

poet,  (j  reli'ont  fur  27  Hen.  8.  fol. 

1.  b.  Tyrel  JlifliCe  Kufeilt  $  Z$tt}t\ 

q^es  Vaughan  Cljiefe  Suffice  al 
contr*  que  Doet  ciTre  amenD  c 
fteant  merement  vitium  cierici,  car 
ie  fcarre  Da  al  ttut,  $  le  Demurrer 
mention  Ie  replication  come  e,rten= 
Bant  al  tout,  mint  que  apptert 
Dcitre  folement  ie  negligence  Del 
Clerk 


N  Cafe  on  indebitaf  ajpimpjit  the  Accord  plead- 
Defendant  pleads  an  Agreement  to  do  erf- 
divers  Things,  and  avers  Performance 
of  Part,  and  Tender  of  Performance  of 
the  Refidue,  which  the  Plaintiff  refus'd, 
and  on  this  (the  Parties)  joined  in  De- 
murrer. Newdigate  pro  %ier.  The  Plea 
is  not  good,  and  cited  9  Co.  Veacockis 
Cafe.  Judgment  for  the  Plaintiff. 

Trances  Lady  Cobham,  Demandant, 
againft  Matthew  "tomlinjon,  in 
Dower. 

TH  E  Demandant  counts  of  350  A-  D««w. 
cres  of  Land  in  the  County  of 
Kent,  of  the  Tenure  of  Gavelkind, 
where  the  Cuftom  is,  that  the  Wife 
fhall  be  endowed  of  the  Moiety  dum  fola 
&  cafta  vixerit.  The  Tenant  pleads  as  flea. 
to  50  Acres  Parcel  (of  the  faid  Land,) 
Joint-tenancy  with  J.  S.  but  does  not 
fhew  by  what  Gift,  as  to  200  (Acres) 
other  Part,  a  Recovery  by  the  Deman- 
dant againft  Sir  Hen.  Heron,  and  as  to 
50  Acres  the  Refidue  of  the  faid  350, 
Non-tenure.  The  Demandant  replies,  Refkatitn. 
and  takes  llfue  on  the  Non-tenure,  but 
as  to  the  Joint-tenancy  fhe  avers  that 
the  Tenant  had  in  him  the  fole  Tenan- 
cy at  the  Time  of  purchafing  the  Writ 
without  traverfing  the  Joint-tenancy  al- 
ledged,  and  as  to  the  150  Acres alledged 
to  be  recovered  againft  Sir  H.  H.  fhe 
pleads,  that  the  faid  Sir  H.  H.  was  not 
Tenant  of  the  Freehold  at  the  Time  of 
purchafing  the  Writ,  or  at  any  Time 
after.  The  Tenant  demurred  to  thefe 
two  laft  Parts  of  the  Replication. 

After  divers  Arguments  in  this  Cafe,  Amendment 
at  length  it  was  mov'd,  that  here  was  a  "/  the  Reco^- 
Difcontinuance  as  to  50  Acres,  becaufe 
the  Replication  was  only  as  to  150  A- 
cresof  the  200  pleaded  to  have  been  re- 
cover'd  againft  Sir  H.  H.  and  no  Repli- 
cation at  all  to  the  other  50.  And  on  this 
(Point)  there  was  great  Debate  whether 
it  could  be  amended.  Wild  and  Archer, 
Juftices,  that  it  cannot,  and  relied  on 
27  H.  8.  f.  1.  b.  lyrel Juft'ice  being  abfent 
and  fick.  But  Vaughan  Chief  Juftice 
on  the  contrary,  that  it  ought  to  be  a- 
mended,  being  meerly  vitium  Cierici, 
for  the  Bar  goes  to  the  Whole,  and  the 
Demurrer  mentions  the  Replication  as 
extending  to  the  Whole  ;  fo  that  it  ap- 
pears to  be  only  the  Negligence  of  the 
Clerk, 


Cafes  in  Com.  Banc. 


Lcs  auter 
points. 

Sur  jointe- 
nancy pledc 
en  abate- 
ment le  de- 
mandant 
ylede  fole- 
tehancy  fans 
rravers  del 
jointenancy. 
i  Salk.  4. 
Nelf.Lutw. 

2SJ. 


Recovery  en 
auter  breve 
de  dower 
vers  un  e- 
ftrange. 


1  Salk.  4. 
N.  Lutw.  6. 


CIcrfe,  $  al  IiB?e  tie  27  H:  8.  il  Bit 
que  le  cafe  la  fuit  en  un  Bar,  en 
que  quant  oU1-  pwwl  Bel  Bet  in 
BcmanB  le  Defendant  ne  ungues 
refponB\  Ergo  fuit  un  plain  Bif= 
continuance  $  nemp  amenBa&Ie, 
cat  le  Coutt  ne  Bott  fait  un  plea 
put  le  £>cfenBant+  mt  quel  Wild 
mftantment  mutaBit  opinion,  $  le 
reco?B  fuit  amettB* 

Ctuant  al  patte  le  replication, 
que  aBerre  le  foletenancp  fans  tta-- 
Uet0  Be  le  jojmtenancp,  Howei  pro 
tenente  ait  que  tteft  Bone,  $  cite  Co. 

Entr.  en  Formed.  317,  413.    &  Raft. 

615,  364,  271,  272.  $  en  touts  ca- 
fe0  ou  joptttenancp  eft  pleBe,  cat 
le  b?iefe  folement  fuppofe  fole  te- 
nancy, mes  le  plea  eft  un  etp?ef0 
allegation  en  fait  Bel  jopntenancp, 

6  Hen.  7.  5.  13  Hen.  7.  Keilway  28. 
Raftal,  Breve  108,  161.     31  (ftfglft* 

on  fait  al  plea,  que  ne  erp?ef0 
Be  quel  Bone,  pet  lup  neff  ncctlTa^ 
rp  tftint  fait,  cat  poet  eftte  fans 
Bone  come  en  cafe  Bel  Beur  Bif= 

feifO?0*  Br.  Jointenancy  5.  5  Hen.  7. 

35.  &  per  Co.  Ent.  413.  eft  roieiuent 
fo?me*  _  tt 

31  plea  Bel  tecoBetp  Bet0  £>tt  h. 
Heron  <j  tcplication  fur  ceo,  il  Bit, 
dm  Be  farto  le  feme  ett  enBolu  Bel 
feifin  fa  baton,  $  quant  aur  tetter 
en  cc-ft  utile  el  ne  poet  aBer  Botuet 
unde  nihil  habet,  me0  rolement  b?tefe 
Be  B?oit  Be  Bottiet,  $  un  effrange 
poet  p?enB?e  aBBantaije  Be  cell  e= 

(fOppeljBr.  Eftoppel  141.  I5-F-  N- B- 

194.  b.  cat  ceo  ett  un  eftoppel  que 
cutrte  oBe  tette*  €t  autp  tl  Bit  que 
tteft  neceuatp  Be  teliet  fut  cell  t- 

ttOppel,  5  Ed.  4.  22.  &  30  Eliz.  B.  C. 
Hunt  &  Uxor  verfus  Gilburn  tit  B0B> 

tt,  Cr.  Eliz.  121.  €t  p?ia  juBgrnent 

pUt  le  tenant  Ellis  Sergeant  pro  De- 
mandant, le  Eeplicatton  quant  al 
le  fole  tenancy  eft  Bone  fan0  tta-- 
uet0  Bel  joimtenancp*  i.  311  agtee 
Ic0  p?efiBetit0  cite  econtra,  me0  Bit 
que  ttaBet0  tteft  neceflatp  quanB 
(come  ett  le  cafe  al  Bat)  le  fole  te= 
nattcp  eft  aBette  pet  le  SDeman* 

Battt,  29  AflT.  p.  4.  Br.  Jointenancy  37. 
21  Afi\  pag.  28.  23  Aff  pag.  23.  $  pet 
lUP  le  ftatltte  de  conjun&im  feoffat' 

fait  it  plea  Bone,  ft  ne  fuit  al  corn* 
ttton  lep  fufficiettt,  $  content  le 
replication  fott  mal,  unco?e  (le 
plea  en  bar  neffeant  fufficiettt,  put* 
Befault  Be  monffrang  Be  quel  Bone 
le  fopntenancp  fuit)  tuB-jnient  Boit 
eftte  Bone  put  le  iDemanBant*  €t 
per  lup,  Bctt  eftte  mt'e  cement, 
car  j'opnttnants  ne  potent  ttitz 
per  as  "en  Up,  me0  folement  per  aft 

Ue0  patttC0,  10E.  4.  fol.  2.  Br.  Plea- 
der 160. 10  H.  7.  f.  25.  ai  pica  que 
©it  h.  H.  iu  fuit  tenant  Bel  frank* 
tenement 


Clerk,  and  as  to  the  Book  of  27  H.  8. 
he  faid,  that  the  Cafe  there  was  in  a 
Bar,  wherein  as  to  4/.  Parcel  of  the 
Debt  in  Demand,  the  Defendant  gave 
no  Anfwer;  therefore  that  was  a  plain 
Difcontinuance,  and  not  amendable, 
for  the  Court  ought  not  to  make  a  Plea 
for  the  Defendant.  Whereupon  IVild 
inftantly  changed  his  Opinion,  and  the 
Record  was  amended. 

As  to  that  Part  of  the  Replication,  The  other 
that  avers    the   Sole-tenancy   without  Joints. 
traverfing  the  Joint-tenancy,  Howelpro  0„  j0-mt_te_ 
tenente  faid  that  it  is  not  good,    and  ci-  nancy  pleaded 
ted  Co.  Entr.  in  Formed.  317,   413.  £3  ™ Abatement ; 
Raft.  615,  364,  271,  272.  and  fo  in  all  '*« *>«»«•- 
Cafes  where  Joint-tenancy  is  pleaded,  g"^ 
ror  the  Writ  only  iuppofes  a  Sole-te-  without  tra- 
nancy,  but  the  Plea  is  an  exprefs  Alle-  verfmg  the 
gation  in  Fact  of  the  Joint-tenancy,  7°''r>t-tenan- 
6  H.  7.  5.  13  H.  7.  Keikvay  28.  Raftal,  cy' 
Breve  108,  161.     As  to  the  Objection 
made  to  the  Plea,  that  it  does  not  ex- 
prefs by  what  Gift,  in  his  Opinion  it  is 
not  neceflary  fo  to  do,  for  it  may  be 
without   Gift,  as  in   the  Cafe  of  two 
Diffeifors.  Br.  Joint-tenancy  5.  5  H.  7. 
35.  &  per  Co.  Entr.  41 3.  'tis  only  Form.  * 

As  to  the  Plea  of  the  Recovery  againft  Recovery  m 
Sir  H.  Heron,  and  the  Replication  there-  a"other  m's 
to,  he  faid,  that  in  Faft  the  Wife  is  en-  Jj^SJ 
dow'dof  the  Seifin  of  her  Husband,  and  stranger. 
as  to  the  Lands  in  this  Vill  fhe  cannot 
have  Dower  unde  nihil  habet,  but  only  a 
Writ  of  Right  of  Dower,  and  a  Stranger 
may  take  Advantage  of  this  Eftoppel, 
Br.  Eftoppel  141.  15.  F.  N.  B.  194.  b.  for 
this  is  an  Eftoppel  that  goes  with  the 
Land.  He  alfo  faid,  that  'tis  not  necef- 
fary  to  rely  on  this  Eftoppel,  5  E.  4. 22. 
&  30  El.  B.C.  Hunt  U  ux.  againft  Gil- 
bum  in  Dower,  Cro.  El.  121.  and  pray- 
ed Judgment  for  the  Tenant.  Ellis  Ser- 
jeant for  the  Demandant.  The  Repli- 
cation as  to  the  Sole-tenancy  is  good 
without  traverfing  the  Joint-tenancy.  1. 
He  agreed  the  Precedents  cited  on  the  o- 
therSide,  but  faid  that  a  Traverfe  is  not 
neceflary  when  (as  in  the  Cafe  at  Bar) 
the  Sole-tenancy  is  averred  by  the  De- 
mandant, 29  Aff.p.  4.  Br.  Joint-tenancy 
37.  21  Aff. p.  28.  23  Ajft.p.  23.  And  he 
held  that  the  Statute  de  conjunBim  feof- 
fat' made  the  Plea  good,  if  it  was  not 
fufficient  at  Common  Law,  and  tho'the 
Replication  were  ill,  yet  (the  Plea  in 
Bar  being  insufficient,  for  Want  of  View- 
ing on  what  Gift  the  Joint-tenancy  was 
(raifed)  Judgment  ought  to  be  gi- 
ven for  the  Demandant.  And  in  his 
Opinion  it  ought  to  be  fhewn  how,  for 
Joint-tenants  cannot  be  by  Ac~l  of  Law, 
but  only  by  Aft  of  the  Parties,  10  Ed, 
4.  fol.  z.Br.  Pleader  160.  10  Hen.'j, 
fol.  25.  As  to  the  Plea  that  Sir  H. 
Heron  was  not  Tenant  of  the  Free- 
hold 


8 
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tenement   al   temps   He   former 

b?tefe  putcljafe  pet  le  IDcntantiant 

ii  affirm  ceo  tieffre  none,  cat  le 

judgment  eft  metement  uotO,  ne- 

nw  fcottiaule,  34  H-  6-  33, 34-  >?  E- 

4.  14.  14  e.  4.  2.    et  coment  le 

2)emannaiit  ftttt  part?  al  p?imer 

Eftoppeisre-b?tefe,  unco?e  el  neft*  effoppe,  Dte 

ciprocai.      gut  pieoet,  cat  cljcfcun  effoppcl 

cro.  ei.  5(j.  j,Cjt  Ettrc  rectp?ocaI,  33  h.  6.  so.  t>. 

?ir°r«u'  30  h.  6.  2.   $  en  cftoppel  Doit  effte 

159,'         reliance  rut  ceo,  one  ie  part]?  nan 

fait  iCp,  4  Co.  Caf.  Rawlins,  $  pjta 

fttUfftnent  put  ie  Demantiant*  Le 
Coutt  ne  argue  fetiatim,  meg 
vaughan  Cljiefe  Suffice,  quant  al 
Ics  acue  points  Utbfequents  Deit 
tier  le  opinion  ties  touts  le  ^utiges* 
Rcfoi.dei.  1.  Clue  le  *  plea  Del  foletenancj? 
court.  fans  ttatoers  neft  tone,  car  poet 
*  Rcpikati-  tQte  qUe  tenant  ftttt  fole  feifie  # 
topntment  le  merme  jour :  9®t$ 
lott  le  replication  eff  un  affitma- 
titie  cp  contrary  al  plea,  que  am= 
nitieuE  ne  poient  elite  ttopet,  la  nul 
tracers  ell  neceflarv*  2.  Clue  le 
plea  eft  none  fans  n'ofmer  tie  quel 
none  le  joptenancp  eft,  €t  nit  per 

<ZEttt'  que  le  ftattttC  de  conjunct:'  feof- 

fat*  ettenti  folement  al  jojmtcnancp 
pletie  pet  fait* 

Trm.H  ap?es  juUgment  le  tenant  re-- 
car.  a.  fponti  cuffee  quant  al  parcel  a  que 
Aid  que      jopntcnancp  fut't  pletie,  He  tenant 

grantable.  ^  m  ^  jc  ft0  trOIgS  filtS  $  8U= 

ttes,  monfftant  que  il  mefme  futt 
fo?fque  tenant  per  le  cttttefp,  le  tc= 
ijetfson  al  fes  files,  que  font  pat- 
tenets  one  les  atttcts  partes  en  aio, 
$  monffre  tout  coment*   @>ttr  que 

Brome  pro  Demandant,  mflUe  que  ie 

plea  He  p?ier  en  aio  ne  Terra  rc= 
cetfce*  €t  nit  per  le  Court,  que 
(aiti)  neft  tiemantiauie  en  auter 
term  ap?es  jttUgment  tie  tefponOer 

0ttftCr,4  H.  6.f.  30.  €t  per  Vaughan 

Cijiefe  3Iuftice  neft  grantable  ap?es 
plea  al  aftion  in  cafe  Hun  common 
perfon,  3  h.  6.  foi.  1.  &  5.  Refoloe 

en  Celt  Cafe  per  Curiam  fans  demur- 
rer, (i.  e.  fine  hasfitacione.) 


hold  at  the  Time  of  purchafing  the  for- 
mer Writ  by  the  Demandant,  he  affirm- 
ed it  to  be  good,  for  the  Judgment  is 
meerly  void,  not  voidable,  34  H.  6.  33, 
34.  12  E.  4. 14.  14  E.  4.  2.  and  altho' 
the  Demandant  was  Party  to  the  firft 
Writ,  yet  fhe  is  not  eftopped  from 
pleading  this  Matter,  for  every  Eftop-  Eftoppeu  re- 
pel ought  to  be  reciprocal,  33  H.  6.  50.  "&<***• 
b.  30  H.  6.  2.  And  in  Eftoppel  there 
oughr  to  be  a  Relyance  on  it,  which  the 
Party  has  not  done  here,  4  Co.  Raw- 
lins's Cafe,  and  pray'd  Judgment  for 
the  Demandant.  The  Court  did  not 
argue  Seriatim,  but  Vaughan  Chief  Ju- 
ftice,  as  to  the  two  following  Points  de- 
livered the  Opinion  of  all  the  Judges. 
1.  That  the  *  Plea  of  Sole-tenancy  Re/0iutions  c} 
without  the  Traverfe  is  not  good,  for  the  Court. 
it  may  be  that  the  Tenant  was  feifed  *  R^litatieu. ' 
folely  and  jointly  the  fame  Day :  But 
where  the  Replication  is  an  Affirmative 
fo  contrary  to  the  Plea,  that  both  can- 
not be  true,  there  no  Traverfe  is  ne- 
ceffary.  2.  That  the  Plea  is  good  with- 
out naming  on  what  Gift  the  Joint-te- 
nancy arifes;  and  it  was  faid  by  the 
Court  that  the  Statute  de  conjuncJim 
feoffat'  extends  only  to  Joint-tenancy 
pleaded  by  Deed.  (And  this  feems  the 
Caufe  of  a  Refpondeas  oufter  in  this 
Cafe.-) 

After  Judgment  the  Tenant  anfwer'd  Tnn.  24* 
over,  and  as  to  the  Parcel  to  which  the  ^at  Jj 
Joint-tenancy  was  pleaded,  the  Tenant  gyantabis. 
pray'd  in  Aid  of  his  three  Daughters, 
and  others,  fhewing  that  he  himfelf  was 
but  Tenant  by  the  Curtefy,  the  Re- 
verfion  to  his  Daughters,  who  are  Par- 
ceners with  the  other  Privies  in  Aid,  and 
fets  forth  the  whole  Matter.  Whereup- 
on Brome  for  the  Demandant  moved 
that  the  Plea  of  praying  in  Aid  fhould 
not  be  receiv'd.  And  it  was  faid  by  the 
Court,  that  Aid  is  not  demandable  in 
another  Term  after  Judgment  to  anfwer 
over,  4  H.  6.  f.  30.  And  by  Vaughan 
Chief  Juftice,  that  'tis  not  grantable  af- 
ter Plea  to  the  Action,  in  cafe  of  a  com- 
mon Perfon,  3  11.  6.  /.  1  &  5.  and  fo 
'twas  refolv'd  in  this  Cafe  by  the  Court, 
without  doubting. 


s.  c.  1  Mod.    Le  Roy  verfits  Jervice  6"  ah  in 
J7&  Quare  Impedit,  C.  B. 

Vaugh.  53.  r 

Guar  Imp.     T    ®  BO?  HEClUte  W  EOfgtt  €ffe. 

S  Advow-  L  futt  fetfie  tsel  atrtjofofon  m  de 

fon  en  grofs   uno  groflb  in  jure  coronse,  $  p^efdlt 

ouappen-    white  fur  Ie  atiofoance,  que  futt 

connte?Tra-  ^tlttt,    &C.    $    flC    COttfJCP    PCt    *& 

v™       cent  al  Rod  que  o?ccft,  que  po?t 

agion  fur  titffurbance  al  p?efent= 

meitt  tie  fon  Cierfet   Jervice  entitle 

lug 


'The  King  againft  Jervice  and  o- 
thers,  in  Qyare  Impedit,  C  S. 

THE  King  declares,  that  Q.  Eliza-  Quar_  Im 
beth  was  feis'd  of  the  Ad  vow  fon  ut  cf  an  Mvow- 
de  ttnogrojfo  in  jure  corona,  and  prefent-  fi»  '»  gr°f>> 
ed   White  on  the  Avoidance,  who  was  °^^dant' 
admitted,  &c.  andfo  conveys  by  Defcent  "rLwrfel" 
to   the  King  that  now  is,  who   brings 
his  Action  on  a  Difturbanceof  the  Pre- 
ferment of  his  Clerk.  Jervice  entitles 
him- 
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Travcrs  pui 
travels. 
Sec  3  Nelf. 
Abr.  35S, 
359- 


Departure. 
Lift.  Leg. 
477,  43o- 
Le  Roy  ad 
ele&ion  de 
travers  ou 
joyrider  in 
demurrer. 
Le  Roy  lye 
al  afcun 
rules  dc 
pleading. 


Le  Roy  fu- 
preme  Pa- 


luv  raeftne  al  aDDotefm?  come  ap-- 
penfcaiit  al  mnno-2  De  Dale  De  quel 
il  ell  fcule.  9  refcont'  at  pjefeito 
ntent  Del  Roim  per  title  oc  laps  $ 
tenters  U  feifiit  in  iTtcffe*  Lattojm* 
rcplp  ft  afcer  !e  title  le  Hop  $  tea* 
uers  I'appenDencp  sllet&e  BerLe-- 
fenuant*  Le  DcfenDaut.  Demurrc 
fur  ceo,  Intttcr  DefenDant  tiicum 
bent  tracers  ie  riimt  ie  Hop  tit 
poire  u  ifme  fur  ce c,  qt  tto&e  fuit 

pttr  Je  JBLflP*     Newdigate  pro  Defen- 

dente.  le'Demutrer  eft  none,  ntes 
le  trailers  mal  gun  Departure*  31 
rut  que  fi  afcun  Des  picas  Del  De* 
fenDants  fuit  bone,  juDirmcnt  ne 
ferra  unque  Bone  pur  !e  Cluet'  13 

H.  7.  18.  a.  Hob.  316,  318.  Cafe  de 

Eiwisj  Le  tracers  Del  DefenDant 
icp  al  title  le  Eop  in  jjroffe  fuit 
furplufage  folemettt,  car  le  plea 
confers  ie  p?efentmcnt  Del  Ropu 

ter  laps*  31  P?ift  Difference  lou  le 
iucr'  fift  title  al  airoofofon  come 
appendant,  $  le  Defendant  came 
en  grcfife,  la  le  aupenDencp  Doit  z- 
ftre  traoers,  22  He"-  6.  25,  26.  Br. 

Traverfe  99,  384-  10  H.  7.  24.   31  a= 

jyree  que  tracers  poet  eftrc  apjes 

tracers,  1  Inft.  284.  Hob.  105.  Cafe 
de  Digby,  &   Yelv.  195.  $£)CS  ICP  le 

matter  ncft  trafcerfaule  per  rat- 

t0?ltP  Del  &0P,  Hob.  103.  Keilw.  97. 

Car~  ceft  traoers  eft  come  oepar= 

tttre,  Dyer  312,  288,  363:.  $  en  tie! 
cafe  le  Eop  nati  p?cron;atiue,  $ 
jttUgmcnt  ferra  cone  Hers  Iup  (p 
come  yers  common  perfon.  €t  co= 
ment  ie  Hop  an  elcaton  De  jopnO?e 
in  Demurrer  ou  tracers  Ie  plea  Del 

Defendant,  3  H-7-  3-  Keilway  175, 

192.  tmcoje  ril  Dit)  ie  3Kop  efflve 

III  pCt'ttt  Del  pleaDiniy,  Fitz.  Tra- 
vers, 4.  Dyer  23  S.    In  Quare  Impedit 

Ie  Jftop  poet  Declare  de  novo  in 
mefme  Ie  Cetm,  nenrp  en  autcr  ou 
ap?es  iffue  join,  n  h.  4. 8.  et  que 
ceft  tracers  eft   Departure  il  cite 

21  H.  7.  18.  Br.  Depart,  n  Cro.  Car. 

105.  iLott  franktenement  eft  en 
queffion  un  title  fait  mil  tracers, 
fur  tracers,  10  Ed.  4.  8  Hob.  153. 
Ct  per  ceft  tracers  Ie  Eop  aD  peroe 
i'aDOnntatte  Del  lyealmcs  De  plea 
Del  Defendant,  Hob.  103, 104, 198. 
Sais  pro  Rege.  @>ur  Ie  trailers  Del 
incttnioent,  Abfque  hoc,  que  le  Kop 
que  o?e  eft  fuit  ieifie  in  grofle,  ii= 
fue  p?ift  *  troue  pur  ie  Hop,  il 
Doit  afcer  juDjtment,  Car  Ie  Eop  eft 
fupjeme  patron,  $  ccme  tiel  Doit 
piefenter  lou  mil  anter  aDD]eit,Cr. 
jac.  651.  LapprnDeitcp  eft  Ie  pluis 
iiiuftantial  matter  Dei  plea  Del  De* 
fcnDant,  Ergo  eft  le  pirn's  pjopie 
matter  Del  tracers.  €t  per  Iup,  ft 
Ie  traPers  Del  DefenDant  l'oitTur= 
pUifajje  (come  Mt  confers)  oomu  Ie 
Eop 


himfelfto  the  Advowfon  as  appendant 
to  the  Manor  of  Dale,  whereof  he  is 
feifed,  and  anfwers  to  the  Prefentment 
of  the  Queen  by  Title  of  Lapfe,  and 
traverfes  the  Seifin  in  grofs.  The  At- 
torney replies,  and  avers  the  King's  Ti- 
tle, and  traverfes  the  Appendancy  al- 
ledged  by  the  Defendant.  The  Defen- 
dant thereupon  demurs.  The  other 
Defendant  the  Incumbent  travers'd  the 
Seifin  of  the  King  in  grofs,  and  Iffue 
(was  taken)  thereon,  and  found  for  the 
King.  Newdigate  for  the  Defendant. 
The  Demurrer  is  good,  but  the  Tra- 
verfe is  ill,  and  a  Departure.  He  faid 
that  if  any  one  of  the  Defendant's 
Pleas  be  good,  Judgment  fhall  not  be 
given  for  the  Plaintiff,  13  H.  7.  18.  a. 
Hob.  316,  318.  Elwis's  Cafe;  the  Tra- 
verfe of  the  Defendant  here  to  the 
King's  Title  in  grofs  was  Surplufage 
only,  for  the  Plea  confeffes  the  Queen's 
Prefentment  by  Lapfe.  He  took  a  Dif- 
ference where  the  Plaintiff  made  Title 
to  the  Advowfon  as  appendant,  and 
the  Defendant  as  in  grofs,  there  the 
Appendancy  muft  be  traverfed,  22  H. 
6,25,  26.  Br.  traverfe  99,  384.  10  H. 
7.  24.  He  agreed  that  a  Traverfe  may  Traverfe  af- 
be  after  a  Traverfe,  1  Inft.  284.  Hob.  ier  Trawrfe- 
105.  Digby  s  Cafe*  &?  Teh.  195.  But 
here  the  Matter  is  not  traverfable  by 
the  King's  Attorney,  Hob.  103.  Keilw. 
97.  For  this  Traverfe  is  as  a  Depar-  Departure. 
ture,  Dyer  312,  288,  365.  and  in  fUch 
Cafe  the  King  has  no  Prerogative,  but 
Judgment  fhall  be  given  againft  him,  as 
againft  a  common  Perfon.  And  tho'  the  The  King  hat 
King  has  his  Eledion  either  to  join  in  hisEleB'<"'  "> 
Demurrer  or  traverfe  the  Defendant's  JS2Sf 
Plea,  sH  7.  3.  Keilw,  175,  192.  yet  The  King 
(he  faid)  the  King  is  bound  in  Point  of  bound  to  fome 
Pleading,  Fitz.  traverfe  4.  Dyer  238.  In  Rules  °f 
Quare  Impedit  the  King  may  declare  de  Ikad'^' 
novo  the  fame  Term,  but  not  in  another, 
nor  afterlfTue  joined,  11  H.  4.  8.  And 
that  this  Traverfe  is  a  Departure,  he  ci- 
ted 21 H.  7.  1 8.  Br.  Depart.  1 8  Cro.  Car. 
105.  Where  Freehold  is  in  Queftion, 
a  Title  makes  no  Traverfe  on  a  Tra- 
verfe, 10  E.  4.  8.  Hob.  153.  And  by 
this  Traverfe  the  King  has  loft  the  Ad- 
vantage of  the  Weaknefs  of  the  De- 
fendant's Plea,  Hob.  103,  104,  198. 

Sais  for  the  King.  On  the  Incum- 
bent's Traverfe,  abfque  hoc,  that  the 
King  that  now  is  was  feifed  in  grofs, 
Iflue  was  taken  and  found  for  the 
King,  and  he  ought  to  have  Judg- 
ment, for  the  King  is  fupream  Patron,  The  King  /*- 
and  as  fuch  ought  to  prefent  where  {ream  Patten. 
no  other  (Perfon)  has  Right,  Cro.  Jac. 
651.  The  Appendancy  is  the  moft  fub- 
ftantial  Matter  of  the  Defendant's  Plea, 
therefore  is  the  moft  proper  Matter 
of  the  Traverfe.  And  he  held,  that  if 
the  Traverfe  of  the  Defendant  be  Sur- 
plufage (as  it  was  confeffed)  then  the 

G  King 


IO 
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Kop  poet  p?enber  tut  material  tra= 
berg,  come  il  nb  fait,  fi  tie  fust 
fucplufage  tantttm,  feb  fait  ie  plea 
tout  mat  bonque  la  eft  le  p?tmer 
fault,  a  fttt  le  benutrrer  jubiynient 
tioct  elite  Done  put  le  Kop,  Keiiway 

97»  1 77s  I92-  Cr-  Jac-  4Sl-  Cr-  Car- 
592.  Hob.  118,  119. 

Wild  Juftice  pro  Defendente.     Le 

ttabers  ell  tin  Departure  9  neff  fttt 
bone  pet  le  p^ctogatibe  bel  Eop* 
31  agree  nuc  le  Kop  poet  tnatber 
Demurrer,  $  poet  attci  poster  Quare 
impedit  pur  cell  aDboteron  apies 
juDgment  bers  Iti»+  $&z$  le  priflef* 
fton  oel  incumbent  -  eft  bone  title 
berg  le  E01>,  42  E-  3-  4.1..  3  H.  7.  13- 
13  E.  4.  8.  Keilw.  192.  Le  Kop  ne 

poet  bmiber  iu~ue*  Lou  le  mop  eft 
in  pcfMion  il  poet  mtttet  lauter 
part  be  prober  fon  Citle,  tarn 
ion  ljo?g  pofleffion  at  aao?*   Br.  Pre- 

rog.  1 1 6.  Archer  Juftice  accord.  $  Cite 
PI.  Com.  236.  Barkley.  14  H.  4.  9.  14 
H.  7.  21.  24  E.  3.  30.  Keilw.  78.  Hob. 
118,  119.  21  Jac.  c.  2.  Tyrel  Juftice 

al  contt\  i.  Le  Kop  neft  ljo?g  bel 
poireffion  per  afcutt  usurpation,  Cr. 

Jac.  Cafe  de  Campion.   2.  duant  al 

bepartttte  le  Eop  ab  pjetogatibe, 

Com.  243.  3  H.  7.  3.   Fitz.  Petit.  22. 

Prerog.  116.  ct  ceo  il  poet  fair  co- 
ntent que  fon  title  nappiett  per  ofc 
fice  ou  auter  matter  be  reco?b,  Br. 

Faits  172.  .34  E.  3.  f.  30.  Staundf.  Pr. 

54  Keilw.  175.  Ct  fi  recojb  fett  ne= 
ceflarp  icy  eft  un  fufficient,  fctrt  le 
trober  que  le  Etop  eft  fetfie  fur  lif* 
fue  jopue  obe  Tincumbent. 

©tt'r  Vaughan  pro  Defendente.  Ct 

il  bit  que  le  reafon  que  bettt:  utttr* 
.  pattens  mittent  le  Eop  ljo?g  pof= 
felfton  eft  que  puts  le  mo?t  bel  pn= 
met  incumbent,  neft  afcutt  berg  que 
il  poit  poster  fon  aaion,  staundf. 
pr.  39, 54,  62.  311  argue  a  large 
meg  non  interfui,  fo?fqtte  al  com- 
mencement;  feb   jubgment   futt 

bOtte  pro  Defendente. 


King  may  take  a  material  Traverfe,  as 
he  has  done.  If  it  be  not  Surplufage  on- 
ly, but  makes  the  whole  Plea  naught, 
then  there  is  the  firft  Fault,  and  on  the 
Demurrer  Judgment  ought  to  be  given 
for  the  King,  Keiiway  97,  177,  192. 
Cm.  Jac.  481.  Cro.  Car.  592.  Hoi;.  118, 
119. 

Wild  Juftice,  for  the  Defendant.  The 
Traverfe  is  a  Departure,  and  is  not 
made  good  by  the  King's  Prerogative. 
He  agreed  that  the  King  might  wave 
the  Demurrer,  and  might  alio  bring 
Square  Impedit  for  this  Advowfon  after 
Judgment  againft  him.  But  the  Poflef- 
fion of  the  Incumbent  is  a  good  Title  a- 
gainft  the  King,  42  E.  3.  4!.  3  H.  7. 
13.  13  E.  4.  8.  Keilw.  192.  The  King 
cannot  wave  thelflue.  Where  the  King 
is  in  Pofleffion  he  may  put  the  other 
Party  to  prove  his  Title  ;  otherwise 
where  he  is  out  of  Pofleffion,  and  Plain- 
tiff, Br.  Prerog.  116.  Archer  Juftice  a- 
greed,  and  cited  PI.  Com.  236.  Barkley' '$ 
Cafe,  14  H.  4.  9.  14  H.  7.  21.  24  Ed. 
3.  30.  Keilw.  78.  Hob.  118,  119.  21 
"Jac.  c.  2.  gyrel  Juftice  on  the  contrary. 

1.  The  King  is  not  out  of  Pofleffion  by 
any  Ufurpation,  Cro.  Jac.  Campion's  Crfe, 

2.  As  to  the  Departure^  the  King  has 
Prerogative,  Plowd.  Com.  243.  3  H.  7.  3. 
Fitz.  Petit.  22.  Prerog.  116.  And  t-his 
he  may  do,  tho'  his  Title  does  not  ap- 
pear by  Office  or  other  Matter  of  Record, 
Br.  Faits  172.  34  E.  3-  fol.  30.  Staundf: 
Pr.  54.  Keiiway  175.  And  if  a  Record 
be  neceflary  here  is  one  fufficient,  W2f. 
the  Finding  that  the  King  is  feifed  on 
the  Iflue  joined  with  the  Incumbent. 

C.  J.  Vaughan  for  the  Defendant. 
And  he  faid  that  the  Reafon  why  two 
Ufurpations  put  the  King  out  of  Poflef- 
fion is,  that  after  the  Death  of  the  firft 
Incumbent,  there  is  no  Perfon  againft 
whom  he  may  bring  his  Action,  Staundf 
Pr.  39, 54,  62.  He  argued  at  large,  but 
I  was  not  prefent,  except  at  the  Begin- 
ning i  but  Judgment  v/as  given  for  the 
Defendant. 


Atitenatc  de 
Scotland  na- 
turalize per 
ad  de  Pari' 
del  Irel"  ncll 
inheritable 
al  terres  en 
Engleterrc. 
Carter  iSj. 
a  Kcb.  60 1. 
Vaugh.  274- 

1  Keb.  6 5, 
174,  &c- 

2  Vent.  1. 

1  Vent.  415. 
1  Levinz.  59. 

1  Sid.  193, 

*39- 

2  Sid.  25,5:1, 
148. 


Crow  verfus  Ramfey,  in  EjeB. 


S2IK  tut  efpecial  betbts,  lefole 
matter  en  lep  futt,  an  un  ante* 
nate  bel  S>cotlanb  naturalise  per 
aa  be  parliament  bel  Jtelanb  foit 
inljcrttable  al  terres  in  Cngleterre* 
3leo  tie  ope  leg  arguments  bes@>cr-- 
jeatttg* 

Wild  Juftice  pro  Defendente.    £CUt£ 

le  leffo?,  I)eir  bel  antenate  nattira* 
lijeb  ut  fupra,  nab  title  -,  car  (per 
luj?)  aa  be  parliament  be  3rc- 
lanb  ne  putt  im  tmzg  in  angle* 


Crow  againft  Ramfey,   in  Eject- 
ment. 

ON  a  fpecial  Verdict,  the  fole  Mat-  Antenatus  of 
ter  in  Law  was,  Whether  an  Ante-  Scotland  na- 
natus  of  Scotland  naturalized  by  Act  of  ^^ 
Parliament  of  Ireland,  be  inheritable  to  iia„,entaJi 
Lands  in  England.    I  did  not  hear  the  Ireland,;* 
Arguments  of  the  Serjeants.  not  inherita- 

ble to  Lands 

IVildJuMce  for  the  Defendant.  That  «"»  England. 
the  L  eflor  Heir  of  the  Antenatus  natu- 
ralized, as  above,  has  no  Title;  for 
he  held  that  an  Act  of  Parliament 
of  Ireland  cannot  bind  Lands  in '  Eng- 
4  land. 
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terre.JIcimuBer  content  leEopame 
Bel  JrelanB  eft opet  m  Relation  al 
$nttteterre.  Le  conqueft  fait  at 
ttmns  H-  2-  I  ftrft  goucrn  jufque 
81  Eop  3iean  per  lour  leP0  p?o* 
per.  ap?c0  R.  3lcan  cffeant  eit 
Jtelaus,  en  Us  fen  pere  Bonaft 
ftpes  nl  ceft  Ropante,  Matth.  Par- 
ker f.  12.  iLe  <55oBetmnent  Be0  am-- 
fciBeut  Eopame0  remain  Biffins 
Content  ie  ©oBertt02  ftut  tin  $  Ie 
mefme  perfm,  23  h.  8.  20  h.  6. 8. 

Dyer  303.   Plowd.   358-    2relanB  eft 

tut  m&iiMmte  Eopame,  Content 
U0  lepca  font  mefme;  celt  p?ooe 
folemcnt  tin  agreement  nemp  uni- 
on oe0  Ie0.  Ct  union  De0  Iep0  ne 
fait  leg  Eopameg  tin  $  mefme 
fans  tie!  ag/que  eft  pur  union  Be 
<3uU#  1  $  a  ccft  naturalisation 
ferrait  Saite  Rop  Slaqtte  putffott 
m  fait  Ie  ©cots  fcittcnat'  inljerf  ta= 
tie  icp  fang  Difficult?.  Archer  ju- 
ftice ai  mefme  intent,  $  per  lap, 
fautijoiitp  Be  tener  parliaments 
tit  SreianD  neft  Beriue  Del  l^arlfa- 
mettt  D'anitletetrc.  Tyrei  juftice 
at  contra.  He  cafe  coitfift  Be  Bcur 
pacts  ^tfroneal  $  Legal.  IrelanB 
tl  tit  futt  tut  Eopante  satnett, 
mm  per  quel  B£0  Eop0  iptftojp 
neft  certain*  JLe  nation  neuaftt  ie 
conquefi  fuit  C^ttfiatt  nemp  3in= 
fioei,  Ergo  per  conqueft  ne  pecBe- 
ront  Jour  WPS  proper,  h.  2.  ap- 
point al  eur  le0  Up  Be  2tnn;Ietet= 
re ;  9  per  conff  itution  Be  Eop  3!ean, 
ceur  Icp0  BeBcigne  leg  tfpg  Be 
3!reiatft,  meg  mm  conftant  an  per 
a  vent.  3.  C0?'ean  sa  ne  parliament,  me0 
ferra  p?efume  per  3a,  car  omnia 

prsefumuntur  rite    acta,     put*  Ie  atl= 

ttjontp  Be  parliament  en^relaitB 
it  cite  ie  Cpiilre  aIEepo?t0  Be  Da- 
vies,  5  H.  4.  pat.  7.  10  Hen.  7.  Poyn- 

ings's  Law.  put  le  lopal  part  Be  fon 
nittiuirfe,  n  Bit  que  Ie  leflo?  eft 

quafi  natus  infra  ligeanc'  Regis.  3Iteit 

on  natural  refpea  Ie  Rop  nemp 
Ie  fubi'ea*  <£t  content  tm  act  oe 
3!tcIanB  ne  poet  fair  afcun  Jjome 
inheritable  al  terreg  in  angleterce 
Biresmeut  et  immeoiatcment,  it  it* 
co?e  per  confequence,  fctl't  per  fon 
naturalisation  ii  poet;  car  un  ne 
poet  cftre  natural  ftt&i'ca  Bel  Eop 
la  tin  lieu  $  nemp  en  atttcr  5  mi 
allegiance  fuiuoit  ie  natural  nemp 
2  vent.  4,  ie  politique  capcitp  Del  Eop.  per 
Iup,  terre0  tit  Sfngleterre  ferrcnt 
forfeit  per  attainder  in  Jrelano  $ 
reftoie  per  reSttutiou   fa.   &tft 

Vaughan  Ch.  juft.pro  Defendente.   311 

Mt  que  com't  3it£f  foit  un  Eopame 

Vaugh.  300.   DittUtS,  nonfequitur  quin  fubordinate, 

car  celt  Eopante  U\mt  Ie  Co?onc  De 

^uofleterre  $  eft  ruDtca  ai  parlia= 

-    .nt't  Be  ceo.  Reciprocal  Sag  Bel  par-- 

liamcnt  font  nacfiarp  al  fail*  union 

tu-- 


land.     He  confider'd    how   the    King- 
dom of  Ireland  ftands  in  Relation  to 
England^     The    Conqueft  was  in  the 
Time  of  *H.  2.  and  it  was  governed  till 
King  John's  Time  by  their  own  Laws. 
Afterwards  King  John  being  in  Ireland 
in  his  Father's   Life-time,  gave   Laws 
to  that  Kingdom,  Matth.  Parker  f.  12. 
The    Government  of  both  Kingdoms 
remained  diftindt,  tho'  the  Governor 
was  one  and  the  fame  Perfon,  23  H.  8. 
20  H.  6.8.  Dyer  303.  Plowd.  358.    Ire- 
land is  a  fubordinate  Kingdom  :    And 
altho'  the  Laws  are  the  fame,  it  proves 
only   an  Agreement  not  an  Union  of 
Laws.     And  an  Union  of  Laws   does 
not  make  the  Kingdoms  one  and  the 
fame,  without  fuch  an  Adt  as  is  made 
for  the   Union  of  Wales;  and  if  this 
Naturalization   mould  be  good,  King 
James  might  have  made  the  Scots  ante^ 
nati  inheritable  here  without  Difficul- 
ty. Archer  Juftice  to  the  fame  Effect, 
and  in  his  Opinion,  the  Authority  of 
holding  Parliaments  in  Ireland  is  not  de- 
rived from  the  Parliament  of  England. 
Syrel  Juftice,  on   the  contrary.     The 
Cafe   confifts  of  two  Parts,  hiftorical 
and  legal.    He  faid  Ireland  was  a  con- 
quered Kingdom,  but  by  which  of  our 
Kings  it  was  conquered  Hiftory  is  not 
certain.     The  Nation  before  the  Con- 
queft was  Chriftian,  and  not  Infidel, 
therefore  by  Conqueft  they  fhall   not 
lofe  their  own  Laws.  H.  2.  appointed 
them  the   Laws   of  England,  and    by 
King  John's  Conftitution  thofe  Laws 
became  the  Laws  of  Ireland,  but   it  is 
not  certain  whether  by  Charter  or  A£t 
of  Parliament,  but  it  (hall  be  prefum'd 
to  have  been  by   Adt ;  for  omnia  proc* 
fumnntnr  rite  aha.    For  the  Authority 
of  Parliament  in  Ireland,  he  cited  the 
Epiftle  to  Davis's  Reports,  5  H.  4.  Rot. 
pat.  7.  10  H.  7.  Poynings's  Law.  For  the 
legal  Part  of  his  Difcourfe,  he  faid  that 
the  Leflbr  is  quafi  natus  infra  ligeanc. 
Regis.    Alien  or  natural  refpeds   the 
King,  not  the  Subjed.     And  altho'  an 
Adt  of  Ireland  cannot  make  a  Man  in- 
heritable to  Lands  in  England,  directly 
aad  immediately,  yet  by  Confequence, 
that  is  by  his  Naturalization,  it  may, 
for  one  cannot  be  the  King's  natural 
Subjedt  in  one   Place,  and  not  in  an- 
other i  for  Allegiance  follows  the  Natu- 
ral, and  not  the  politick  Capacity  of 
the  King.     He  faid  alfo,  that  Lands  in. 
England  fnall  be  forfeited  by  Attainder 
in  Ireland,  and  reftored  by  Reftitution 
there.  Vaughan  Ch!  Juftice,  for  the  De« 
fendant.    He  faid  that  tho'  Ireland  be 
a  diftiiidr.  Kingdom,  non  feqaitur  quin 
fubordinate,foY  that  Kingdom  follows  the 
Crown  of 'England,  and  is  fubjedl  to  its 
Parliament.    Reciprocal  Acts  of  Parlia- 
ment are  neceffary  to  make  an  Union 
C  2  be- 
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Qiieux 
cholcs  iin 
aft  dc  Par- 
liament poet 
fair  queux 
nemy. 


Per  ceft  fem- 
ble  que  il 
fuit  de  opi- 
nion que  na- 
turalize" 
pur  Parlia- 
ment dc 
Scotland  fer 
roit  bone. 
Vau^h.  2S7, 
2  Vein.  7. 
1  Sid.  197* 


inter  Oeur  inOepenoant  Ecpames. 
ap?cs  les  gucrs  fit  Ed.  3.  Cailice 
unite  al  Cojone  tie  angleterre  pec 
reciprocal  aas  Oe  ambioeur  ftates* 
3ln  e.  1.  cMcs  fcainctt*  ©tat'  oe 
12  e.  1.  oe  Eutljlano  fait  rang  poi= 
er  ne  parliament  in  angleterre  5 
mffercnt  oop  tie  pjoces  en  ©ales, 
$  lour  bj'es  ne  ifferent  ljo?s  Oct 
Cane1  tie  angleterre;  ntes  per  27  h. 
8.  ©ales  eft  incorporate  obe  angle* 
terre*  3it  Ott  que  tie  faao  3ireianti 
fuit  annejc  per  Cljr'e  nemp  per 
parliament ;  coment  quant  al  care 
al  bar  nemp  material,  an  per  tm 
ott  Jauter  bop.  al  gtatm  point  if 
tit*  1.  ©n  alien  ne  poet  fnhertter 
per  la  Icp,  $  le  rubjea  eft  concern 
en  ceo,  auterment  le  Eop  poet  na= 
rurali^cr  fans  parliament  2.  @er-- 
rcit  altfurtJ  fi  tin  bill  Oe  naturali- 
sation fcrroit  rejea  (receive)  icp 
cue  paffera  la*  3-  @t  tlfint  ferrott, 
per  tiel  aa  Oe  parliament  in  3!re- 
Jano  le  Eop  poet  eftre  enable  per 
fes  Lett's  patents  ceo  fatr,  $ 
ifiint  fon  lieutenant*  4-  Bcqtte 
p?aaical  cuftom,  aa  oe  parlta= 
ment,  nee  jutiicial  prefioent  garrant 
ceft  pciar,  Ergo  ne  poet  eftre  bone* 
3Le  tnfference  inter  antenat' $  poft= 
itat'  concern  le  fubiea  folcment  ne- 

mp  le  Eop,  8  Co.  Cafe  de  Calvin,  f. 
18.  b.  JOatUS  appears  there  to  be  more 
than  quafinatus.  &\  regarO  He  tOUtS 

cibil  acceptations  tm  aa  He  par= 
liament  poet  fair  afcun  chore, 
come,  1.  De  fair  tin  feme  ®apo? 
011  Suffice  tie  pair,  car  ceur  font 
les  creatures  oes  pomes,  mes  ne 
poet  alter  Ic  courfe  Del  nature*  2. 
en  aa  oe  parliament  ne  poet  fair 
afcun  chore  ijo?s  He  limits  oe  pop- 
ar  tie  ceo,  come  Oe  ceo  fair  attun 
inheritable  en  France,  en  rotts  a* 
Hen  eft  touts  temps  ifltnt,  ft  non 
mftfletme  p'  patiiam't;  antenat 
fuit  le  fubiea  Hun  auter  p?ince  0e= 
iiant  que  futt  le  rubjea  Oe  Eop  oe 
angleterre,  $  poet  effre  tm  lopal 
enemP;  nemp  tulnt  poffnat' ;  mes 
ft  antenat'  naturalise,  ii  ne  poet 
effre  cnemp,  $  le  manner  oe  Ton 
utbicaion  agree  ooe  ceo  oe  poffnat'* 
3I3uI  fiaion  en  ceft  cafe  fans  conrent 
Del  rubjea  poet  naturali?cr*    Dyer 

304.  ©COtlanO  dum  tenus  Del  Eop 

Oe  angleterre  noo  afcun  aliens ;  tf= 
fint  Oe  vSalcSj  fecus  quant  ieljc- 
mageceare* 

ai  objea'  que  naturalt?atton  en 
©cotlano  ne  poet  effre  certifie 
icp  u  bien  come  ho?S  tsel  lirclano, 
U  Bit  que  le  Eop  poet  aber  le 
reco?o  ljo?s  fcl  ©cotlaniD  car  if 
eft  partp,  42  Ed.  3.  foi.  2.  ct  le 
aa  uoet  eftre  oone  in  ebtoence 
coment  nut  rccojo  ic^,  come 
tm  fentence  en  Court  Cfcfftfan, 

2  OK 


between  two  independant  Kingdoms. 
After  the  Wars  in  Ed.  3-  Time,  Calais 
was  united  to  the  Crown  of  England 
by  reciprocal  Ads  of  both  Statutes.  In 
Ed.  i.  Time  Wales  was  conquered. 
Statute  of  12  Ed.  i.  of  Ruthland  made  Negatur. 
without  Power  of  Parliament  in  Eng- 
land. A  different  Way  of  Procefs  in 
Wales,  and  their  Writs  do  not  iffue  out 
of  the  Chancery  of  England  ;  but  by 
27  Hen.  8.  Wales  is  incorporated  with 
England.  He  faid  that  de  faffo  Ireland 
was  annexed  by  Charter,  and  not  by 
Parliament,  tho'  as  to  the  Cafe  at  the 
Bar  it  was  not  material  whether  ('twas) 
by  one  Way  or  the  other.  As  to  the 
grand  Point  he  faid,  1.  An  Alien  can- 
not inherit  by  the  Law,  and  the  Sub- 
Jed  is  concerned  in  it,  otherwife  the 
King  might  naturalize  without  Parlia- 
ment. 2.  It  would  be  abfurdif  a  Bill  of 
Naturalization  fhould  be  rejected  (re- 
ceived) here  that  had  paffed  there.  3.  If 
it  fhould  be  fo  by  fuch  Ad  of  Parlia- 
ment in  Ireland,  the  King  may  be  ena- 
bled to  do  it  by  his  Letters  Patent,  and 
in  the  fame  Manner  his  Lieutenant. 
4.  Neither  practical  Cuftom,  Ad  of 
Parliament,  nor  judicial  Precedent  war- 
rant his  Power,  therefore  it  cannot  be 
good.  The  Difference  between  Ante- 
natus and  Poftnatus  concerns  the  Subject 
only,  and  not  the  King,  8  Co.  Calvin's 
Cafe,  f.iS.b.  jftatUS  appears  there  to 
be  more  than  qiiaft  ItattlS*  In  Regard  What  Things 
to  all  civil  Acceptations,  an  Ad  of  Par-  p/f^jf 
liament  can  do  any  Thing,  as,  1.  It  "T'li 
may  make  a  Woman  Mayor  or  Juftice  what  not. 
of  Peace,  for  they  are  the  Creatures  of 
Men,  but  it  cannot  alter  the  Courfe  of 
Nature.  2.  An  Ad  of  Parliament  ' 
cannot  do  any  Thing  out  of  the  Li- 
mits of  its  Power,  as  thereby  to  make 
a  Man  inheritable  in  France.  Once  an 
Alien  is  always  fo,  if  not  privileged  by 
Parliament ;  Antenatus  was  the  Subjed 
of  another  Prince  before  he  became 
the  Subjed  of  the  King  of  England, 
and  might  have  been  a  lawful  Enemy ; 
not  fo  a  Poftnatus;  but  if  Antenatus  be 
naturalized,  he  cannot  be  an  Enemy, 
for  the  Manner  of  his  Subjedion  agrees 
with  that  of  Poftnatus.  No  Fidion  in 
this  Cafe  without  Confent  of  the  Sub- 
jed can  naturalize,  Dyer  304.  Scotland 
whilft  held  of  the  King  of  England  had 
no  Aliens  j  fo  of  Wales ;  otherwife 
when  the  Homage  ceafes. 

As  to  the  Objedion  that  Naturali-  By  this  it 
zation    in    Scotland  cannot    be    certi-  feems  that  he 
fied  here  fo  well  as  out  of  Ireland,  he  wasof  °Pini' 
anfwer'd,  that  the  King  may  have  the  ZrJn'zathn 
Record  out  of  Scotland,  for  he  is  Par-  by  the  tariia- 
ty,  42  E.  2.  f.  2.  And  the  Ad  may  be  ment  of  Scot- 
given  in  Evidence  tho'  no  Record  be  >and  ™°M 
here,  as  a  Sentence  in  Court  Chriftian,   e  gc° ' 
or 
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eu  lep  fojein  pur  Beuafuce  Bel  fo= 
retn  eopn  5  pec  Jtip  t>?ief  tie  ecco? 
gilt  iCD  Be  j'uUffment  en  3itelanB 
pec  Common  Lep,  ncnip  Be  Calice, 

Fitzh.  Affife  352.  21  H.  7.  31.  b.  2  R.  3. 

foi.  12.  Bui  naturalisation  in31ee= 
lann  BeBant  10  Car.  i.  car  cell  ell  tin 
referne  Bel  ffate  en  le  quel  le  Rib- 
jeS  aB  tntereff,  $  ne  poet  ettte 
grant  per  Cljfe  Bel  &op-  arelanB 
per  parliament  la  ne  poet  tranf* 
fecce  le  ftopame  al  puifne  fit0  Bel 
Eop*  Be  poet  eremptcc  hip  metme 
pec  ta  la,  Bel  autljc?itp  Be  Jpatlia- 
tnent  Be  angletctte,  on  que  Bn'ef 
Be  ecto?  ne  fftfeta  icp,  cac  nelt  fui 
juris,  cac  tout  le  B?oit  que  31telanB 
aB  eft  p?ecacioti0  quant  ai  ffate  Be 
Slnnletetce,  nemp  quant  al  Cljfe 
Bel  Eop*  4H.  5. 16.  juBffment  pur 
le  DefenBant* 


or  a  foreign  Law  for  dcbafing  of  fo- 
reign Coin  j  he  held  that  a  Writ  of  Er- 
ror lies  here  of  a  Judgment  in  Ireland  by 
Common  Law ;  but  not  fo  of  Calais, 
Fitzb.  AJJife  352.  21  H.  7.  31.  b.  aR. 3. 
fol.  12.  No  Naturalization  in  Ireland 
before  10  Car.  1.  for  this  is  a  Referve 
of  the  State,  wherein  the  SubjeA  has 
Intereft,  and  cannot  be  granted  by  the 
King's  Charter.  Ireland  by  Parliament 
there  cannot  transfer  the  Kingdom  to 
the  King's  younger  Son;  cannot  exempt 
it  felf  by  Ad  there,  from  the  Authori- 
ty of  the  Parliament  of  England,  or 
that  a  Writ  of  Error  mail  not  lie  here, 
for  it  is  not  fm juris,  for  all  the  Right 
that  Ireland  has,  is  precarious  as  to  the 
State  of  England,  but  not  as  to  the 
King's  Charter,  4H  5.  16.  and  Judg- 
ment was  for  the  Defendant. 


Bufliel V  Cafe  de  Habeas  Corpus.         BufkeU  Cafe,  on  Hahea*  Qorpi 


1  Mod.  119, 
a  84. 

3Keb.  35S, 
312. 

a  Mod.  218. 
Vaugh.  125. 
State  Trials, 
Vol. 

An  Cur"  de 
Banco  poet 
grantcr  Ha- 
beas Corpus 
pur  perfons 
ncmy  dcins 
de  privi- 
ledge  del 
Court. 
Qr.  5  Mod. 
156,  519. 
sNelCAbr. 
1061. 


Vaugh.  157. 


LC  cafe  fuit  que  Bufhei  (enter  au= 
tet0)  3Iuco?0  en  EonBjes  (pur 
le  trial  Bun  ttaBec0  fur  inBiffment 
Bets  BtBec0  puc  conBenticling;  en- 
countet  le  fo?m  Bel  ffatute  mtper 
eBit)  fuecont  fine  $  imp?tfon  al 
©efliortjB  Be  2DIB  2&ailp  puc  ceo  que 

i{0  Bont  lOUt  BecBtS  contra  plenam  e- 
videntiam  &  direction'  Curiae  in  materia 

Legis,  $  iflint  acquit  less  pnfonet0* 
Cn  cert  cafe  fuit  pnmecment  Be- 
bate  al  'Bar  $  Bank,  an  Common 
05anft  pott  aiyatB  Hab.  Corp.  en  ceff 

Cafe*  Wild,  Archer  &  Tyrel  Juftices. 

Celt  Court  poet  ofen  apcB,  $  pur 

ttO  Cite  Anderfon  part  1.  297,  298. 
2  Inft.  615.  Moor  Rep.  839,  1132. 
Brownl.  part  1.33.     Vaughan  Ch.  Ju- 

ftice  al  contra,  $  il  Biroit,  que  af* 
cun  Habeas  Corp.  font  grant  Be 
cottcfe,  autct0  nemp  fan0  motion, 
$  puc  ceo  fuc  motion  quia  tteft  tie* 
cclfacp  Beffce  fait  Bel  coucre,  Er- 
go mil  neceflitp  Bel  gcant,  cac  le 
Couct  B?oit  elite  fati0fp  que  le  pac- 
tp  aB  p?oBaOIe  caufe  Beffce  BeliBec* 
Cell  Couct  naB  pofoec  Be  gcantec 
en  gcnecal  me0  folement  in  cafe  Be 
p^tBileBge,  ou  ercef0  Be  juci0Btai- 
on  Be  Court  inferio?,  in  quel  cafe 
cljefun  aB  pjiBileBp  Beffre  Btf= 
cljacp  per  less  Court0  Be  COeff m\ 
Cell  Court  ne  granta  pur  ceo 
que  il0  ont  ccmufartss  Bel  caufe, 
me0  pur  ceo  que  eft  tin  p?oba= 
ble  fuijffeffion  que  cell  Couct 
pott  BeitBec  le  paetp,  &i  fuc 
le  return  le  eaure  foit  erp?eu~e- 
ment  juft  le  pactp  Boit  elite  te- 
tnanB,  ft  erpiefiement  unjuff,  M- 
cijatge, 


TH  E  Cafe  was,  That  Bujbet&tid  o  Whether  tU 
ther  Jurors  in  London  (fortheTri-  Court  of  C.  B. 
al  of  a  Traverfe  on  an  Indidment  a-  ZV^qL. 
gainft  feveral  Perfons  for  conventicling  nifir>« 
againft  the  Form  of  the  Statute  lately  fins  not  with' 
made)  were  fin'd  and  imprifon'd  at  the  '* the  Prhi' 
Seffions  in  the  Old  Rally,  becaufe  they  lwfhe 
gave  their  Verdid  againft  full  Evidence     "  ' 
and  the  Direilon  of  the  Cuurt  in  Mat- 
ter  of  Law,  and  fo  acquitted  the  Prifon- 
ers.  In  this  Cafe  it  was  firft  debated  at 
the  Bar,  and  on  the  Bench,  whether 
the  Common  Pleas  could  award  an  Ha- 
beas Corpus  in  this  Cafe.  Wild,  Archer 
and  'tyrel  Juftices.  This  Court  may  well 
award  it,  and  for  this  cited  Anderfon 
part  1.  297,298.  2  Inft.  615.  Moor  Rep. 
839,  1 1 32.  Brownl.  part  1.  33.  Vaughan 
Chief  Juftice  on  the  contrary,  and  he 
faid,  that  fome  Habeas   Corpora  s    are 
granted  of  Courfe,  others  not  without 
Motion,  and  for  this  Reafon  on  Motion, 
becaufe  it  is  not  of  Neceflity  to  be  done 
of  Courfe,  therefore  there  is  no  Necef- 
fity  for  the  granting  it;   for  the  Court 
ought  to  be  fatisfied  that  the  Party  hath 
probable  Caufe  to  be  delivered.     This 
Court  has  not  Power  to  grant  it  in  ge- 
neral, but  only  in  Cafe  of  Privilege,  or 
Excels   of  Jurifdidtion  of  an  inferior 
Court,  in  which  Cafe  every  one  has  the 
Privilege  of  being  difcharged  by  the 
Courts  of  Weftminfter.  This  Court  does 
not  grant,  becaufe  they  have  Cognizance 
of  the  Caufe,  but  becaufe  it  is  a  proba- 
ble Suggeftion  that  this  Court  can  de- 
liver the  Party.     If  on  the  Retorn  the 
Caufe  be  exprefly  juft,  the  Party  ought 
to  be  remanded,  if  exprefly  unjuft,  dif- 
charged, 
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An  attaint 
eiltpur  le 
Roy. 

Vid.  F.  N.  1 
105  to  110. 


Certainty 
requifitc  in 
return  de 
H*b,  Corp. 


coarse,  fi  aottbtfuij  bail.  JLtbmt 

eft  ad  fubjiciend1  &  recipiend'  qd3  Cur' 
confideraverit  &  ut  Cur5  noftr'  vifa 
cauf.  ilia;  £)£  Qd'  de  jure  Stconfue- 
tudine  Regni  noftri  fuerit  faciend',  &c. 

®lt  ceft  Court  in  cauteg  criminal 
ne  met  ceo  fair.  3iJ  imxe  Que  Be* 
fea  Brs  pjefi&cns  m  cefr  Courr  eft 
orano  argument,  que  tie!0  bj'ejs  ne 

font  ijmitzbu  kv.  He  mief  ouffcr 

requite  qUt  Ie  CO2P0  una  cum  die  cap- 
tion' habeat',  per  quel  le  Court  Bott 
eftre  ccrtifp  comelonffement  le  par« 
tp  aB  eftre  in  cuffoDP;  car  fi  pur 
long-  temps  it  mtl  p'ceBure  Bcrs 
lup,  le  Court  aoit  ballet  le  pjifou- 
rr  cament  commit  pur  felon?  ou 
trcafon,  qu'  eft  impjopcr  pur  ceil 
Court  que  nan  conufans  Bes 
crimes^  cor  ceft  Court  eft  wit 
Common  picas,  (i.  e.)  inter  fun* 
tea  f  fu&ies,  mes  en  cafe  Be  crime 
u  plea  eft  inter  ie  3Rop  $  fen  P?i-- 
fouer.   31 1  cite  en  ceft  cafe,  2  inft. 

53.  in  Margine  &  55.    Weftiri.  1.  cap. 

15.  $  al  aut&ontp  cite  Bauter  part 

|)O?0  Anderfon,  U  Dtt  que  Ie0  tOUtS 

(water  caufes  la  mentioned  font 
Bes  uerfon  feubs  le  pjotegfon  $ 
Be  ceil  Court,  $  concfuBe  que  ceft 
Court  ne  Boit  grantee  ie  o?ief 
en  ceft  cafe*  SDes  fur  fopim'on 
Bel  3  auter  3iuBges  le  b2ief  fuit 
grant.  €t  al  auter  iour  le  icout 
Bel  louB?es  a  quel  le  b?ief  fuit 
Birea  return  ceo  oBe  ie  caufe  fu* 

p?a+     Ct    Maynard  Sergeant    ntgttC 

que  Ie  caufe  fuit  futtinent  ou  al 
uieine  que  Ie  pufonet  Boet  eftre 
remauB1  ?  car  fl  Bsfoit  que  Ie  impo^ 
fition  Bel  fine  fuit  tin  lUBgmcnt  en 
Court  Be  Eeco?B,que  Bott  eftre  Be- 
feat  per  b?ief  Be  erro?  folemcnt  $ 
nfent  auterment.  Cluant  al  polar 
Be  fine  ?uto?S  il  cite  8  Aff.  P  35.  lott 
it  iuro?s  fueront  fine.  Yeiv.  p.  23. 

Cafe  de  Wharton  Leonard  part  2.  1 3  2, 
135.  &  WagftafF's  Cafe,   17  Car.  1.  B. 

r.  3il  Benp  que  attaint  iuft  pur  Ie 
Kod  fur  faur  BcrBjg  in  affile,  mes 
que  Rift  fur  faur  BerBia  in  info?* 
matron  purle  Rov  foIement,nemp 
pur  Ie  Mop  $  informer,  3  Cr.  309.  $ 
fur  ceo  ti  pita  que  le  ftffonei  rott 

remailO\   Ellis  Sergeant  pro  ie  PiU 

toner*  OBone  caufa  Boit  appear  al 
Court  en  Ie  pjtfoner  ferra  Bif= 
cijarge;  general  caufe  ne  fuffiff. 
petition  Be  B?oit.  $cp  mil  cer= 
taintp  fur  co?ps  Bel  return,  que 
Boit  eftre  cv  certain  come  pieaB- 
inij,  22  Ed.  4.  fbi.  40.  Ji3appiert 
icp  quel   matter  Be  lep  fuit  en 

Ie  Cafe*  Generate  perit  in  incerti- 
tudine.   Ex  facto  jus  oritur.    Ceft  fa8 

fur  quel  Ie  lep  femble  Be  furpr, 
perljaps  ne  fuit  trcue  per  Ie  jurp. 
aurp  Ie  temps  Be  offence  neft  re- 
turn come  Boit,  cat  poet  eftte  Be- 
3,  sjant 


charged,  if  doubtful,  bailed.  The  Writ 
is  ad  fubjiciend'  &  recipiend'  qd'  Cur 
confideraverit  &  ut  Cur'  nqftr.  vifa  caufa 
ilia  ;  Or  qd'  de  jure  &  confuetudine  regni 
noftr  fuerit  faciend',  &c.  But  this  Court 
in  criminal  Caufes  cannot  do  this.  He 
urged  that  the  Want  of  Precedents  in 
this  Court  is  a  great  Argument  that 
fuch  Writs  are  not  grantable  here.  The 
Writ  moreover  requires  that  the  Body 
una  cum  die  caption'  babeaf,  by  which 
the  Court  ought,  to  be  certified  how 
long  the  Party  has  been  in  Cuftody ; 
for  if  for  a  long  a  Time  and  no  Procee- 
dure  again!!:  him,  the  Court  ought  to 
bail  the  Prifoner  though  committed  for 
Felony  or  Treafon,  which  is  improper 
for  this  Court  that  has  no  Cognizance 
of  Crimes ;  for  this  Court  is  for  Com- 
mon Pleas,  between  Subject  and  Sub- 
ject, but  in  a  criminal  Cafe  the  Plea  is 
between  the  King  and  his  Prifoner. 
He  cited  in  this  Cafe,  2  Inft.  53.  in 
Margine  &  55  IVeftm.  1.  cap.  15.  and 
as  to  the  Authorities  cited  on  the  o- 
ther  Side  out  of  Anderfon,  he  faid  that 
all  the  four  Caufes  there  mention'd  are 
of  Perfons  under  the  Protection  and  of 
this  Court,  and  concluded  that  this 
Court  ought  not  to  grant  the  Writ  in 
this  Cafe.  But  on  the  Opinion  of  the 
other  3  Judges  the  Writ  was  grant- 
ed. And  on  another  Day  the  Sheriff  of 
London,  to  whom  the  Writ  was  direct- 
ed, return'd  it  with  the  Caufe  as  above. 
And  Maynard  Serjeant  argued  that  the 
Caufe  was  fufficient,  or  at  leaft  that  the 
Prifoner  ought  to  be  remanded ;  for  he 
faid  that  the  Imposition  of  the  Fine  was 
a  Judgment  in  a  Court  of  Record, 
which  ought  to  be  defeated  by  Writ  of 
Error  only,  and  not  otherwise.  As  to 
the  Power  of  fining  Jurors,  he  cited 
8  Aff.  p.  35.  where  eleven  Jurors 
were  fined,  Teh.  p.  23.  Wharton's 
Cafe,  Leonard  part  2.  132,  135.  and 
IVagftaffs  Cafe,  17  Car.  i.B.  R.  He  de-  -?"  -Attaint 
nied  that  an  Attaint  lies  for  the  King  ll**forthe 
on  a  falfe  Verdict  in  Affife,  but  that  it  K'"s' 
lies  on  a  falfe  Verdict  in  an  Information 
for  the  King  only,  and  not  for  the  King 
and  the  Informer,  3  Cro.  309.  and 
thereupon  he  pray'd  that  the  Prifoner 
might  be  remanded.  Ellis  Serjeant  for 
the  Prifoner.  Good  caufe  ought  to  ap- 
pear to  the  Court,  or  the  Prifoner  fhall 
be  difcharg'd ;  general  Caufe  is  not  fuf- 
ficient ;  as  in  the  Petition  of  Right.  Here  Certair.ty  re- 
isno  Certainty  on  the  Body  of  the  Re-  quifite  in  Re- 
turn, which  ought  to  be  as  certain  as  co"p{sHab" 
Pleading,  22  E.  4.  f.  40.  It  does  not 
appear  here  what  Matter  of  Law  there 
was  in  the  Cafe.  Generate  perit  in 
incertitudine.  Ex  faclo  jus  oritur.  This 
Fact,  whereon  the  Law  feems  to  a- 
rife,  perhaps  was  not  found  by  the  Ju- 
ry. Neither  is  the  Time  of  the  Offence 
returned  at  it  ought,  for  it  may  be  be- 
fore 
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fiant  Laa  Be  SDbltnicit.  21  mat* 
tcr  en  lep  il  Wait  que  jura?  ne 
poet  eftrc  fine  pur  &erBt'g  .folon-- 
que  fa  conscience*  Bui  fine  fur 
3iutige0  pur  crro?;  Ergo  nempfur 

pXtP  tJUel  8.D    divifum   imperium  ;    (J 

ceft  p?etenBeD  pofar  Be  finer  koet 
confounnec  le  couiTe  Be  trial,  7 

Hen.  4.  f.  40.  PL  Com.  83.  Cafe 
de  Partridge,    Rawlins's  Cafe,  4  Co. 

311  Bit  aurt  que  attaint  gift  en 

Ceft  Cafe.  P.  Attaint  60,  64.  f.  n.  b, 

107.  b.  i  u  attaint  gift  $  fine  poet 
auJcp  cftre  impofc  le  jurj?  ferroit 
Htm  foits  pimp  pur  un  melnie 
offence,  42  e.  3.  f.  ult.  3in  capital 
caufeg  attaint  ne  gilt  pur  le  &op 

in  favorem  vitse,  atltermeilt   ill    ttU 

nifnal.  31  Deny  Ic  cafe  De  Wagftaff 
Deftre  Icy  $  Difoit  que  Mich.  4.  Car.  1. 
fuit  aButBire  in  ^cacc'  contra  celt 
cafe  Be  Wagftaff;  fur  fineimpofe  per 
31ufttce0  tie  pair  $  p?ia  que  le 
.   T  ,       p^tfonct  foit   Bcliocr*   ai   auter 

ie„JtUdfr      f°U!:  Vaughan  Chief  Juftice  Deliver 

court.  ropinton  Del  Court,  $  ai  1  point, 
j,  Point.  3n  le  caufe  return  roit  fufficient:' 
€n  touts  returns  bonse  fidei  ie  caure 
Doit  appearer  cp  certainment  aut 
3IuDp0,  come  an*  perfon0  atitm 
committont*  Cn  le  p?efent  return, 
1.  £Ute  le  iuro?0  acquittepent  Ie0 

P?ifOnet0  contra  plenam  evidentiam  le 

Court  tcp  naD  afcun  lumiere  De 
juDger  an  le  eiuDence  fuit  pleine  ott 
fufficient,  pur  ceo  que  le  etriDence 
mefme  neft  e.rp?efsi  ou  e;rpore  ai 
lUDgm't  Del  Court;  car  come  le  te= 
turn  De  tout  le  eDiDence  fcoet  effre 
Pioltr  unco?e  Doit  effre  return;  au- 
term't  le  remeDp  Done  per  le  juDg* 

m't  en  Habeas  Corpora  ferra  OUft  $ 
Vaugh.  138.  tOll*  Non  funtlonga  quibus  nihil  eft  qd' 

demere  poffis.  3ii  confef0  que  tout  le 
euiDence  nett  neceflatp,  meg  afcun 
fufficient  particular  matter  Doit 
ettre  return,  per  quel  il  poit  ap= 

pearer  quod  minus  jufte  &  contra  fa- 
cramentum  dederunt  veredictum.    ILC 

imp?efs  De  aut&otftp  Done  per  le 
3&op  Doit  filencer  inquirp  al  Difcre- 
tton  Dun  3IttDge 5  le  Eop  role  eft 
le  p?oper  3ttBg;e  Del  afetlitp  De  fes 
Emitters,  $  les  Cljtef  3utttcesfont 

DeiU0  le  ftattlteDe  Scand.  Magnat'; 

mes  ceo  ne  place  m  IftBgess  fto?0 
poflibilitp  De  erro?,  t  pur  Dtujo- 
neft  lupgm't  3luDpg  popent  effre 

ptlllP-    Mirror  de  Juftices  report  que 

44  fueront  penDus  pur  ceft  caufe*  2. 
Reafon,  31  nappiert  per  ceft  re^ 
turn  que  Ie0  jurors  acquittopent 
leg  p?tfoner0  cojruptmeitt  ou  qm 
It  euiDence  en'oers  eu,r  fuit  ma= 
ntfeft    ai   ntro?0,    Bradi.   288.  b. 

Flet.  336-    «•    9-     <£ft  le  Btlttf  Dttlt 

3!uDp  De  crammer  u  JiitrpV 
$  De  3!uro?  ai  reCp/onBer,  $  n 
m  Soet  refponDje,  ou  tenDja  fier* 


fore  the  A&  of  Oblivion.  As  to  the 
Matter  in  Law, he  laid  that  a  Juror  can- 
not be  fined  for  a  Verdidl  given  accord- 
ing to  his  Confcience.  No  Fine  on 
Judges  for  Error ;  therefore  none  on  the 
Jury,  which  hath  divifum  imperium;  and 
this  pretended  Power  of  fining  will  con- 
found the  Courfe  of  Trials,  7  H.^.f. 
40.  PI.  Com.  83.  Partridge's  Cafe,  Raw- 
lins's Cafe,  in  4  Co.  He  faid  alfo  that  ' 
an  Attaint  lies  in  this  Cafe,  F.  Attaint 
60,  64.  F.  N.  B.  107.  b.  And  if  an  An- 
taint  lies,  and  a  Fine  may  alfo  be  impo- 
fed,  the  Jury  would  be  twice  punifhed 
for  the  fame  Offence,  42  E.  3.  /  ult. 
In  capital  Cafes  an  Attaint  lies  not  for 
the  King  in  favorem  vita,  otherwife'  in 
Criminal.  He  denied  Wagftaff' s  Cafe  to 
be  Law,  and  faid  that  in  Mich.  4.  Car. 
r.  it  was  adjudg'd  in  the  Exchequer  a- 
gainft  this  Cafe  of  Wagftaff,  on  a  Fine 
impofed  by  Juftices  of  Peace,  and  pray'd 
that  the  Prifoner  might  be  delivered. 
On  another  Day  Vaughan  Chief  Juftice  The  jui. 
delivered  the  Opinion  of  the  Court,  mentofthe 
and  as  to  the  firft  Point,  Whether  the  Court. 
Caufe  returned  be  fufficient  ?  In  all  The  l  Tc'"!i' 
Returns  borne  fidei  the  Caufe  ought  to 
appear  as  certainly  to  the  Judges,  as  to 
the  Perfons  who  committed.  In  the  pre- 
fent  Return,  1.  That  the  Jurors  acquit- 
ted the  Prifoners  contra  plenam  eviden- 
tiam ;  the  Court  here  has  no  Light  to 
judge  whether  the  Evidence  was  full  or 
fufficient,  becaufe  the  Evidence  it  felf 
is  not  expreft  or  expofed  to  the  Judg- 
ment of  the  Courts ;  for  tho'  the  Re- 
turn of  all  Evidence  would  be  prolix, 
yet  it  ought  to  be  returned ;  otherwife 
the  Remedy  given  by  the  Judgment  in 
Habeas  Corpus  will  be  taken  away  and 
defeated.  Non  funt  longa  quibus  nihil 
eft  quod  demere  poffis.  He  confefled 
that  all  the  Evidence  is  not  necefTary, 
but  fome  fufficient  particular  Matter 
ought  to  be  returned,  by  which  it  may 
appear  quod  minus  jufte  &  contra  fdcra- 
mentum  dederunt  verediclum.  The  Stamp 
of  Authority  given  by  the  King  ought 
to  filence  any  Inquiry  into  the  Discre- 
tion of  a'Judge  ;  the  King  alone  is  the 
proper  Judge  of  the  Ability  of  his  Mi- 
nifters,  and  the  Ch.  Juftices  are  within 
the  Statute  of  Scandal.  Magnat.  But 
this  does  not  place  the  Judges  out  of  a 
Poffibility  of  Error ;  and  for  diftioneft 
Judgment  Judges  may  be  punifhed. 
Mirror  of  Juftices  reports  that  44  were 
hanged  for  this  Caufe,  2.  Reafon,  It 
does  not  appear  by  this  Retorn  that 
the  Jurors  acquitted  the  Prifoners  cor-' 
ruptly,  or  that  the  Evidence  againft 
them  was  manifeft  to  the  Jurors,  Bracf, 
288.  Flet.  b.  336.  n.  9.  It  is  the  Duty  of' 
a  Judge  to  examine  the  Jury,  and  of 
a  Juror  to  anfwer,  and  if  he  wilt 
riot  anfwer,  or  fhall'  give  a  Ver- 
di<a 


i6 


Cafes  in  Com.  Banc. 


nts  contr'  lout-  refponfe,  en  lun  ou 
iautcr  cafe,  il  eft  finable,  Brad.  289. 
et  U  nit  en  ceo,  touts  les  3tti>ffe£ 
fo?fque  tin  fuerent  unanimous*  31 
tntt  ce  Difference  enter  le  fetainent 
tun  tefmaigne  $  tun  3iuro?*  Le 
tefmomne  jure  plttis  irencrnlnient 
tc  tcs  fences  •  luro?  per  coIlcHion 
per  nft  f  fo?ce  te  fon  intellea*  II 
agrceaft  ic  enfe  te  Cottnte  te  jfto?-- 
tljtimber!',  jH.  4.  tout  mention  eft 

fait.  Coke  Jurifdid.  cap.  Pari.  p.  23. 

que  un  return  in  general  quil  futt 
commit  per  treafon  futt  atmtt, 
fur  ceft  reafon,  que  en  cattfes  capi- 
tal, le  p?ffcner  pctet  temant  fon 
trial  que  ne  toit  eftre  tenp,  $  ton* 
que  le  particular  fact  toit  eftre 
mife  en  le  incitement ;  auterment 
eft  ou  le  pnrtp  eft  folement  teffre 
temant*  duant  al  fecont  part  tel 

return,  quia  dederunt  veredicV  contra 
dired5  Cur5  in  materia  Legis,  tl  titfltte 

ceo  eft  tout  infenfible,  car  mil  ltt= 
rp  toit  eftre  charge  en  matter  te 
iep ;  <*  ft  ceft  return  terra  Don,  mil 
ttfe  te  juries*  ILe  tireaton  tel 
3itttffe  in  cibil  pleas  tott  eftre  ljp= 
potijetic,  ft  le  faff  foit  ttooe  tiel, 
tonqtie  pur  le  plaintiff  ou  Defen- 
tant,  mes  ne  tinques  pontine  ou 
coerctue,  ne  le  Imp  finable ;  car 
perljaps  en  attaint  le  p?tmer  ter- 
tirt  ferra  affirme,  $  il  tit  que 
per  touts ics  touts  les  Suffices  airrecont  que 
judices  nut  tn  touts  cafes  ou  attaint  gift  ntti 

fine  en  at-       gng    Jfoit    tfttt    tmpOfe*     i^CS    pCt 
uinc  g.tt.        ju?   attamt  nc  giff  m  ceff  cafe  cc.. 

ment  criminal  folement,  item?  ca= 
pitai,  $  per  Ittp  ntti  cafe  al  Com= 
mon  £ej>  ou  attaint  futt  po?t  fcers 
afcun  particular  perron,  Co.  2.  inft. 
w.  1.  cap.  38.  $tl  aurptit  que  mil 
attaint  fttit  al  Common  Ley  fo?f= 

Attaint  ou     ^ut  m  ^{fife,  Brad.  288.  $  mil  fta- 

iee'  f  n  b  tute  *e  attntitt  toit  eftre  pnfe  per 

10,-  tou'o."  equity,  Regift.  122.  a.  quel  itu?e  tl 

Co.  ut.  294,  affirnie  teftre  te  pltit's  grant  au= 

355-  tljo?iti>  in  la  ley*  Bui  attaint  fur 

intttement,  ou  appeal,  que  en  tes 

ancient  temps  futt  plttis  frequent 

in  capital  Cafes  que  intttement* 

pur  lup  tut  3\my  ne  fttit  finable  al 

Common  ILe}),  $  te  CeO  nee  vela  nee 

veftigium  en  les  ancient  Ittaes  te- 
nant les  ftatutes  te  attaint,  $  a 
ie  3!utge  poet  finer  al  Common  Ley 
le  polar  neft  perttte,  car  mil  ftattttc 

at  CeO  toll*  Plato  tit  omnis  fcientia 
ell  qusedam  reminifcentia  Ergo  1.  fattS 

faa  ccntts,  eft  tmpoffibfe  te  fcter  la 
lep  fur  ceft  faa*  2.  jLe  3titge  ne 
poet  fcter  ie  faa  fo^fqtte  tel  eMU 
tence  que  lelurp  at;  $  tout  lour  t 
Dttenc c  U  ne  poet  fcier,  car  ils  pot 
cut  anet  auter  ebitence  que  eft  Be* 
gsfe  en  mm  Court  •  ear  lis  peient 
4  afcet 


did:  contrary  to  their  Anfwer,  in  either 
Cafe  he  is  finable,  Bra5i.  289.  and  he 
faid  that  in  this  all  the  Judges  except 
one    were    unanimous.     He    put   this 
Difference  between  the  Oath  of  a  Wit- 
nefs  and  that  of  a  Juror.     The  Wit- 
nefs  fwears  more  generally  on  his  Sen- 
fes,  the  Juror  by  Collection  and  Infe- 
rence, by  the  Ad  and  Force  of  his  Un- 
derftanding.     He  agreed  the    Earl  of 
Northumberland's  Cafe,  5  //.  4.  where- 
of Mention  is  made  in  Coke,  Jurifdicl. 
cap.  Pari.  p.  23.  that  a  Retorn  in  gene- 
ral that  he  was  committed  for  Treafon 
was  admitted,  on  this  Reafon,  that  in 
Caufes  capital,  the  Prifoner  may  de- 
mand his  Trial,  which  ought  not  to  be 
denied,  and  then  the  particular  Fad 
ought  to  be  put  in  the  Indidment ;  o- 
therwife  it  is  where  the  Party  is  only  to 
be  remanded.    As  to  the  fecond  Part  of 
the  Retorn,  quia   dederunt  verediclum 
contra  diretT  Car'  in  materia  legis,  he 
faid  that  this  is  wholly  infenfible,  for 
no  Jury  can  be  charged  in  Matter  of 
Law  ;  and  if  this  Retorn  fhould  be  good, 
there  will  be  no  Ufe  of  a  Jury.     The 
Diredion  of  the  Judge  in  civil  Pleas 
ought  to  be  Hypothetick,  if  the  Fad  be 
found  fuch,  then  for  the  Plaintiff  or  De- 
fendant, but  never  pofitive  or  coercive, 
nor  is  the  Jury  finable  -,  for  perhaps  in 
Attaint  the  firft  Verdid  mall  be  affirm- 
ed ;  and  he  faid  that  all  the  Judges  a-  By  all  the 
greed,  that  in  all  Cafes  where  an  At-  Judges  wEm 
taint  lies,  no  Fine  ought  to  be  impofed.  ^ere  an 
But  he  held  that  an  Attaint  does  not  AtmnU 
lie  in  this  Cafe,  tho'  only  Criminal  and 
not  Capital,   and  that  there  is  no  Cafe 
at  Common  Law  where  an  Attaint  has 
been  brought  againft  any  particular  Per- 
fon,  Co  2  Lift.  IV.  1.  cap.  38.  and  he  al- 
fo  faid  that  no  Attaint  was  at  Common  Attamt  where 
Law,  only  in  Affife,  BraSl.  288.  and  no  it  lies. 
Statute  of  Attaint  ought  to  be  taken  by 
Equity,  Regift.  122.  a.  which  Book  he 
affirmed  to  be  of  the  greateft  Authority 
in  the  Law.  No  Attaint  on  Indidment, 
or  Appeal,  which  in  former  Times  was 
more  frequent  in  capital  Cafes  than  In- 
didment.    In  his  Opinion  a  Jury  was 
not  finable  at  Common  Law,  for  there- 
of is  nee  vela  nee  veftigium  in  the  old 
Books,  before  the  Statutes  of  Attaint ; 
and  if  the  Judge  can  fine  by  the  Com- 
mon Law,  the  Power  is  not  loft,  for  no 
Statute  has  taken  it  away.     Plato  fays 
omnis  fcientia  eft  qua  dam  reminifcentia. 
Therefore  1.   Without  a  known   Fad, 
it  is  impoffible  to  know  the   Law  on 
that    Fad.      2.    The    Judge    cannot 
know  the    Fad  but  by  the  Evidence 
which  the  Jury  hath,  and  all  their  E- 
vidence   he    cannot    know,    for     they 
may    have    other    Evidence    than    is 
depofed  in  open  Court ;  for  they  may 
have 
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auer  ciuDcnce  tic  lout:  pcrfonal  fct- 
ntce,  que  poet  cure  fcfreamrnt 
contrary  al  cuiurnce  ticpoft;  3ilss 
■potent  auri  eonuffer  less  tefmawtcs 
Ucflrc  infamcufi,  nun  cuttieitce 
ftirge  Fur  leur  ufttu  5  en  touts  ertf 
cafe0  Ie  |ttrp  lie  poet  eflre  coet= 
cetocment  tu'rea  pet  Ie  Court* 
3.  line  impure  pet  fe  3itit»fj*e  ne 
toil  attaint  que  pcrljapg  offirnie= 
ra  ie  oerBtcf*  Dyer  201.  4.  heiiu 
rp-eft  perjure  ft  Ie  freitua  foil 
contra  lour  proper  itiDrrment,  co= 
ment  per  bireSion  ocl  Court,  car 
lour  ferement  oblige  eur  al  lour 
mojjmcnt  proper,  Hob.  227.  Cro. 

Eliz.  416.  26  Hen.  8.  cap.  4.    {jfrtiaht 

al  objeSton  Ijo?0  8  ait  He  fine  la 
fuit  pur  tin  mtetiemeano?  Dun 
3iurp,  nemp  pur  lout  oeroia  que 
rff  tin  jtioict'ai  aff,  Br.  juror  46.  $ 
quant  al  41  aa:  h.  ti  oenp  ceo  cc= 

flreleP*  Fitz.  Coron.  108.  Hob.  114. 
€tl  Ie    cafe    De    Wats  &  Braynes, 

Cr.  Eliz.  iLc  3!urp  fuit  fine  pur  tut 
tnanifeff  combination*   33c0  il  oc- 

IIP  Ie  Cafe  De  Wharton,  Yely.  23.  $ 
Lannois,   Moor  730.  BciTl'C  lep*    31 

feconO  point,  an  cell  Court  poet 
oifcljarger  leg  p?ifonei*0,  il  cite 

le  Cafe  De  %\t  Anthony  Roper,  Co. 

12.  Rep.  fans  afcttn  caufe  tie  p?i= 
Difeoite,  $  Bit  content  perljapg 
ncu0  ncpomus  oenp  un  Habeas 
Corpus  unco?e  quant  il  ell  grant, 
nous  popomug  Oelioer  Ie  prifoner, 
ft  Ie  caufe  return  ne  fott  fuffici- 
cnt,  ou  perljaps  Ie  prifoner  ne 
ttnque0  Terra  oifcDarctc,  car  poet 
effre   que   cuter  caufe  ferra  re= 

turn,  21  Hen.  6.  20.  34  Hen.  6.  15. 
9  Hen.  6.  58.  9  Ed.  4.  47.     (£t   ttttl 

necelfitp  tie  quafljer  ie  oper  fur 
quel  Ie  commitment  fuit*  Ergo 
ceil  Court  poet  tieliucr  fans 
qttafljet,  Co.  m.  ch.  5$.  ct  fur  ceo 
Ie  piifoner  fuit  oifefjarge  per  juon;-- 
ntent  oel  Court* 


have  Evidence  of  their  pcrfonai  Know- 
ledge, which  may  be  directly  contrary  to 
the  Evidence  depoled  ;  they  may  alfo 
know  the  Witneffes  to  be  infamous ;  alfo 
Evidence  may  arife  on  their  View  ;  in 
all  thefe  Cafes  the  Jury  cannot  be  coer- 
cively  directed  by  the  Court.  3.  A  Fine 
impofed  by  the  Judge  does  not  take  a~ 
way  an  Attaint,  which  perhaps  may 
affirm  the  Verdict,  Dyer  201.  4.  The 
Jury  is  perjured  if  the  Verdict  be  a- 
gainft  their  own  Judgment,  tho'  by  Di- 
rection of  the  Court,  for  their  Oath 
obliges  them  to  their  own  Judgment, 
Hob.  227.  Cro.  Eliz.  416.  26  H.  8.  c.  4. 
As  to  the  Objection  out  of  8  Aff  The 
Fine  there  was  for  a  Mifdemeanor  of  a 
Jury,  not  for  their  Verdict  which  is  a 
judicial  Act,  Br.  Juror  46.  and  as  to 
41  Aff.  11.  He  denied  it  to  be  Laws 
Fitz.  Coron.  108.  Hob.  114.  In  the  Cafe 
of  IPatts  and  Braynes,  Cro.  Eliz.  the  Ju- 
ry was  fined  for  a  Manifeft  Combinati- 
on. But  he  denied  the  Cafe  of  IVhar- 
ton,  Teh.  23.  ££  Lannois,  Moor  730.  to 
be  Law.  As  to  the  fecond  Point,  whe-  id  Poinfr 
ther  this  Court  could  difcharge  thePri- 
foners,  he  cited  the  Cafe  of  Sir  Antho- 
ny Roper.  Co.  12  Rep.  as  without  any 
Caufe  of  Privilege,  and  faid  though 
perhaps  we  may  deny  an  Habeas  Cor- 
pus, yet  when  it  is  granted,  we  ought 
to  deliver  the  Prifoner,  if  the  Caufe 
returned  be  not  fufficient,  or  perhaps 
the  Prifoner  never  will  be  difcharged, 
for  it  may  be  that  other  inefficient 
Caufes  will  be  ftill  returned,  21E6.20. 
34  #.  6.  15.9H6.58.  9  £.4.  47.  And 
he  held  there  was  no  Neceffity  to  quafh 
the  Order  on  which  the  Commitment 
was  made.  For  this  Court  can  deliver 
without  quafhing  it,  Co.  Mag.  Chart.  55. 
And  thereupon  the  Prifoner  was  dif- 
charged by  Judgment  of  the  Court. 


Sadler  verfns  Draper,  Ejetf. 


Sadler  againft  Draper,  in  Eject- 
ment. 


An  prochom  Q  (H  &  ttlt  fpCCtal  {SCttUS*     Hopkins 

del  lankc  c-  ^  Sergeant  allege  Ie  fole  point  oel 
Sjtnte  Care  feiltc,  an  Ie  frere  De  oemp 
ferragardein  fanke  oel  mere  ouu  infant,  ferra 
mfoccage.  garoetn  en  foccagc  oe  terre  per 
a  And.  r7 1.  tufccitt  tie!  part  oe  pier,  $  cite 

Owen  i^l'       PUt    iZ    frel'C    Cr    EliZ'    Swan    VerfuS 

Co.  Lir.  85.   Cateland  825.  ^0  rCt'OiOe,  pttl*  CfO 

a.  s7.  b.  que  Ie  Uerctit  ne  trooe  que  Ie  ieiTcj 
fcel  Plaintiff  que  claim  oeilre  i^ar'= 
tiein  en  foccage,  fuit  proximus"  de 
fanguine  a  quel,  &c.'qtie  Ie  Court 
ne  ceo  intetiBcra,  re  taint  nul  title 

ttOOe  pro  Quer.  ideo  nil  capiat,    ^ZS 

fil  Oit  point  en  \a>  nul  revolution* 


William 


ON  a  fpecial  Verdict.     Hopkins Ser-  mether  ihe 
jeant  alledged  the   fole  Point  of  next  of  Kin 
the  Cafe  to  be,  Whether  the  Brother  *««?  of  the 
of  the  Half  Blood  of  the  Mother  of  an  half  Blood  <** 
Infant,  (hall  be  Guardian  in  Socage  of  %t?dUni* 
Land  by  Defcent  on  the  Part  of  the  Socage. 
Father,  and  cited  for  the  Brother  Cro. 
Eliz.  Swan  againft  Gateland  825.     But 
it  was  refolved,  becaufe  the  Verdict 
does  not  find  that  the  Leflbr  of  the 
Plaintiff,  who  claims  to  be  Guardian  in 
Socage,  was  next  of  Blood  to  him  that, 
&c.  that  the  Court  fhall  not  intend  it, 
and  fo  there's  no  Title  found  for  the 
Plaintiff,  ideo  nil  capiat.  But  as  to  the 
faid  Point  in  Law  there  was  no  Refu- 
tation. 


D 


William 
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William  Shute,  Lcfee  de  Hugh 
Ives  'Plaintiffs  <verfus  John 
Higden,  in  Ejeffi.  Somerfct, 
Hill.  23  Car.  2.  Rot.  680. 

Vangb.  729.   TN  Eject,   for  the  Rectory  of  Rig- 
See  f.  n.  b.  1  Hngton,  fur  fpecial  ncrota  Ie  cafe 


-  fuit  que  Ie  Defenoant  fuit  lopalm't 
Law,  Pag.    P?efent  inffitttte  $  tniauct_  al  Rig- 


Clergyman's 


Value  dim    hngton,  ie  pleine  real  Urdus  Be  quel 

Efglifean      fmt  trODe  al  50  1.  per  annum,  UttS 

iolunque  lc     m  J00     |fo?£g    fce    Jftnp    fO?f(JUC    5  1- 

2* uvrLTe  ^p?es  il  futt  p^fent   inffttute  $ 
Roy  ou  1!    inStttt  en  Ie  3&cao?p  Del  Eimes  Dei 

pleinereal     DalUC    DC     10  1.     lit     l£0     IttyCS     De 

value.  j^op,  mes  ttc  Ilfott  leg  articles 
rolonque  leffat'  De  13  Eiiz.  ap?es  Ie 
ILeffo?  Del  plaintiff  futt  parent 
inftttttte  $  tnDtta  a!  Rigiington, 
que  perform  touts  cljofes  riqui- 
fite  $  enter  $  Jefla  a  I  plaintiff* 
lies  qucftions  al  bar  fueront 
Dcttr,  1.  3tt  ie  Halite  Dun  €fglife 
(De  Rigiington)  retta  p?ife  rolonque 
le  teal  Dalue,  ott  Ie  eftiniate  en 
itfyes  Del  Eop*  2.  an  Ie  non  li- 
fans  Del  articles  apjeg  tttuuaf on  al 
Eimes  reffo^e  Ie  DefenDant  al  Rig- 
iington.   Maynard  Sergeant  pro  Quer. 

£e  valuation  rut  Ie  ffatute  De  21 
Hen.  8.  retta  compute  rolonque  Ie 
fcerp  value*  x,  Reafon,  ie  Dalua- 
tion  en  leg  liu?es  le  Eop  futt  fait 

fit  26  Hen.  8.  Ergo  tUtl  tiel  Cttaitt 

al  fefans  De  21  Hen.  8.  s@es  ii  con* 
fers  que  fuit  tut  valuation  in 
3  Hen.  5.  meg  ceo  fuit  fo?fque  put 
particular  Difmes*  CIn  attter  futt 
in  26  e.  1.  reD  fuit  fait  per  le  pape* 
2.  Jteafon,  Ie  valuation  per  26  h.  8. 
ell  incettain,  quia  fo?fque  per 
€om'fffp.2SS  De  temps  en  temps*  3. 
Cn  pleaoant  ne  nnqucs  ope  que 
les  Itv?eg  le  &op  fueront  efteem 
Ie  tneatttre,  TeD  le  Value  touts  fiw'jc 
trie  pet  3|uw,  Dyer  229,  237.  $  ceff 

l!Cff  caufa  favorabilis.    JU    aUtt    Dit 

que  aDmittant  le  Value  ferra  p?tfe 
rolonque  les  ltv?eg  Del  &op,  tin* 
co?e  icv  eft  nul  Dtfpenfation  $  Don- 
quele  Common  Hep  Determinera 
quel  eft  incumbent,  4  Co.  Holland's 
Cafe,  $  cafe  De  Digby  la*  flEUiant 
al  point  De  non  iti'ans  Des  arti- 
cles, ii  Dit  que  le  Cf^life  ferra 
void  quant  al  partp  refilling,  ne= 
nip  quant  al  autcrg,  $  P?ta  juDrr= 

tneitt  pro  Quer.  Ellis  Sergeant  pro  De- 
fendente,  81  i.  pOOtt.  Le  tat  Clt  leg 

livjes  Ie  Eop  eft  le  meafure  Del 
value,  car  s.  ceft  ffatute  fuit  fait 
cur  Ie  rcpofe  Del  Cfglite,  ergo  do-- 
H  elite  aGcun  certain  weafurs, 

4  qm 


William  Shute,  Leffee  of  Hugh 
Ices  Plaintiff,  againft  John  Hid- 
den, in  Ejectment.  SomerjeU 
Hill.  23  Car.  2.  Rot.  680. 

IN  Ejectment  for  the  Rectory  oFValueofa 
Rigiington,  on  fpecial  Verdict  the  Church,  whe- 
Cafe  was,  That  the  Defendant  was  ther  acccrd- 
lawfullyprefented,  inftituted  and  induc>  £■?  './g'  ,, 
ed  to  Rigiington,  the  full  real  Value  of  or'"^e  rji  *' 
which  was  found  at  sol.  per  annum,  but  real  Value. 
in  the  King's  Books  only  5/.  After- 
wards he  was  prefented,  inftituted  and 
inducted  to  the  Rectory  of  Eimes  of 
the  Value  of  10  /.  in  the  King's  Books, 
but  he  did  not  read  the  Articles  accord- 
ing to  the  Statute  of  13  Eliz.  after 
this  the  Leffor  of  the  Plaintiff  was  pre- 
fented, inftituted  and  inducted  to  Rig- 
Hngton,  who  performed  all  Things  re- 
quifite,  and  entred,  and  leafed  to  the 
Plaintiff.  The  Queftions  at  the  Bar  were 
two,  1.  Whether  the  Value  of  a  Church 
(z\  e.  Rigiington*)  fhall  be  taken  accord- 
ing to  the  real  Value,  or  the  Eftimate 
in  the  King's  Books.  2.  Whether  the 
not  reading  of  the  Articles  after  In- 
duction to  Eimes  fhall  reftore  the  De- 
fendant to  Rigiington.  Maynard  Ser- 
jeant for  the  Plaintiff.  The  Valuation: 
on  the  Statute  of  21  H.  8.  fhall  be  com- 
puted according  to  the  very  Value. 
1.  Reafon,  The  Valuation  in  the  King's 
Books  was  made  in  the  26  H.  8.  There- 
fore no  fuch  extant  at  the  making  of 
21  H.  8.  But  he  confeffed  that  there 
was  a  Valuation  in  3  H.  5.  but  it  was 
only  for  particular  Tithes.  Another  was 
in  26  E.  1.  but  it  was  made  by  the 
Pope.  2.  Reafon,  The  Valuation  of  26 
H.  8.  is  uncertain,  becaufe  only  by 
Commifficners  from  Time  to  Time.  3. 
In  pleading  it  was  never  heard  that  the 
King's  Books  were  efteemed  the  Mea- 
fure, but  the  Value  is  always  tried  by 
a  Jury,  Dyer  229,  237.  and  this  is  not 
caufa  favorabilis.  He  alfo  faid,  that, 
admitting  the  Value  fhould  be  taken 
according  to  the  King's  Books,  yet 
here  is  no  Difpenfation,  and  then  the 
Common  Law  fhall  determine  who  is 
the  Incumbent,  4  Co.  Holland's  Cafey 
and  Digby  s  Cafe,  Ibid.  As  to  the  Point 
of  not  reading  the  Articles,  he  faid 
that  the  Church  fhall  be  void  as  to  the 
Party  refufing,  not  as  to  others,  and 
prayed  Judgment  for  the  Plaintiff. 
Ellis  Serjeant  for  the  Defendant,  as 
to  the  1.  Point.  The  Taxation  in  the 
K  ing's  Books  is  the  Meafure  of  the  Va- 
lue^ for  1.  This  Statute  was  made  for 
the  Quiet  of  the  Church,  therefore 
there  ought  to  be  fome  certain  Meafure, 
which 
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That  a  Qua.  que  ne  poet  ro!onque  tin  Baltic  que 
imp.  lay  »t  ^iine  fere  cijEftm  anj  ft  pgUc  ceft 


SwTide    rralim  5e  repofe,  rmcuriiuent  ne 
Haie'-s  Notes  ferroftremooe  ai  Cditimon  Hep  per 

on  F.  N 

32  H. 


Quare  Impedit.    2.  JTlltt  fatt  ptlt  aB 

Banccment  Be  BiBine  fciutce  f  m- 
ccuragetnrnt  Be!  perfon0  eruBtte 
B'tntenBet  lour  cures,  a  per  ceft  fta- 
tute  aut'  Hopes  Be  Dio?e  ftteront 
toll*  3.  Jftiit  pur  Ijofpttalftp*  Slurp 
leftat'  nunquc  inteitB  Be  mittet  le 
Cletgp  fottfe0  inqucft  Be  Icp  ryentg, 

Fitz.  Annuity  28.  11  H.  4.  35.  b.    24 

E.  3. 34.  N.  b.  44.  3\\  anxca  que  Ba- 
mages  in  Quare  impedit  fctront  tar 
foionque  Je  Betp  Balue,  quia  uer0 

tin  tQ2t=fef02,  3  -Cr.  Bond  &  Pricket, 
Hughs's  Parfons  Law.  31  Cite  Je  Cafe 
BeDrake  &Hall,P.  loCar.  i.C.  B.  fur 

fon  p?iuate  report,  at  que  la  Heath  & 
Hatton  oifopent  que  legs  JuBijcs  Be 
Jour  reBeral  meafong  fucront  oelo- 
pinion  que  ie  Baltte  ferra  foionque 
Je  rate  en  leg  ltB?c0  Bel  Eop,  <$  ac- 
co?Bant  a  cell  Halue  le  CIjanccHo? 

P?efeitt  ex  officio.  Cr.  Car.  455.  Hum- 
frey  verfus  Knight.    81  feCOllB  pOiltt 

ii  Bit  que  le  p?imet  Benefice  eft  BoiB 
per  le  Common  Lep  Be  quel  Balue 
foit,  me0  nemp  quant  al  Iap0fan0 
notice,  $  que  en  ceft*  cafe  le  p?imct 

eft  OOtB  fub  modo,  fcilicet,  ft  (C0  ar- 
ticles fopent  Ip  Beiit0  2  moi0  ap?e0 
inBuRton  ai  feconB  5  mes  ft  ne  Ip, 
ne  fuit  ein0  ceft  COylife  $  ifmit  le 
Haie's  f.  n.  pointer  benefice  ncft  Boio,  8  Co. 


Notice. 
Of  Notice 
on  Lapfe,&c. 
Sec  the 
Notes  of 
Sir  M, 


B.jjH.1 


Refol.  Cur 


Cafe  de  Drury,    5  Co.  Cafe  de  Wind- 

for  f.  102.  Hou  3S  Be  parliament 
fait  cljofc  BoiB,  ii  ferra  Boio  al 
totttis  intents,  $  aoera  fo?t  oiolent 
relation,  3  h.  7-  *s-  4  H-  4- Io-  lo 

H.  7.  22.  b.  Dyer  227.  Fkz.  Partit.  2. 
Dy-  377-  KefOlBe  per  Cur.  unanimi- 

ter,  que  le  oaltie  ferra  account  fo- 
ionque le  eftimate  en  Ie0  liO?es  Be 

HOP*    £@C0   Vaughan   Chief  Juftice 

Bifoit  que  neuter  Be0  pomt0  fue- 
ront  pertinent  ai  prefent  cafe,  Car 

ai  1  pOtllt  per  leCOItnCClBe  Lateran 

le  Baltic  neft  material,  ^'acceptance 
Bel  feconB  aBopB  cp  tarit  que  le  Pa- 
tron poet  p?efenter  fil  Boet*  ©es 
Iap0  n'enctttgera  fans  notice,  4  Co. 

Cafe  de  Holland.     95eS   ICP  it  Pa= 

tronaB  parent  Beui0  uii  tnofj*  a< 
pje0  facceptante,  $  ifftnt  p?tfoit  no= 
tice.  flUiant  al  feconB,  per  le  p?e- 
fentation  Bel  Patron,  le  Defen- 
Bant  eft  abfolument  erclttBe  Be 
Righngton,  $  per  le  non  lier  Be0 
articlc0,   Elme  eft   aurt  aofoIU* 

tnent    BOiO    ipfo    fa&o   per  13  Eliz. 

$  content  en  tiel  cafe  laps  n'en-- 
xurrtera  fans  notsce  per  erp?efs 
pjoSifo  Bel  aff,  uncoje  le  Patron 
poet  p?efenter  fans  notice  fil 
Boet*  ^es  tl  pitft  BiBerfttp  per-- 
entet  mn  lifans  Bes  articles, 
come 


which  cannot  be  according  to  a  Value 
that  varies  almoft  every  Year,  and  for  this 
Reafon  of  Quiet,  the  Incumbent  mall 
not  be  removed  at  Common  Law  by 
Quare  Impedit.    2.  It  was  made  for  the 
Advancement  of  Divine    Service  and 
Encouragement  of  learned  Perfons  to 
intend  their  Cures,  and  by  this  Statute 
other  Ways  of  Livelihood  were  taken 
away.    3.  It  was  made  for  Hofpitality. 
Nor  did  the  Statute  ever  intend  to  put 
the  Clergy  under  the  Inqueft  of  Lay- 
men, Fitz.  Annuity  28.  11  H.  4.  35.  b. 
24  £.3.  34.  N.  B.  44.  He  agreed  that 
Damages  in    %tare  Impedit  mould  be 
taxed  according  to  the  very  Value,  be- 
caufe   it   is  againft  a  wrong   Doer,  3 
Cro.  Bond  and  Pricket,  Hughs  s  Parfons 
Law.     He  cited  the  Cafe  of  Drake  and 
Hall,  Paf.  10  Car.  1.  C.  B.  on  his  pri- 
vate Report,  and  that  there  Heath  and 
Hatton  faid  that  the  Judges  of  their  fe- 
veral  Houfes  were  of  Opinion  that  the 
Value  mould  be  according  to  the  Rate 
in  the  King's  Books,  and  agreeably  to 
this  Value  the  Chancellor  prefents  ex 
officio,  Cro.   Car.   455.  Humfrey  againft 
Knight.    As  to  the  fecond  Point  he  faid 
that  the  firft  Benefice  is  void  by  the 
Common  Law,  be  it  of  what  Value  fo- 
ever,  but  not  as  to  the  Lapfe  without 
Notice,  and  that  in  this  Cafe  the  firft 
is  void  fub  modo,  viz.  if  the  Articles  be 
read  within  two  Months  after  Inducti- 
on to  the  fecond  ;  but  if  they  be  not 
read,  he  never  was  within  this  Church, 
and  fo  the  firft  Benefice  is  not  void, 
8  Co.  Drury  s  Cafe,  5  Co.  Windfors  Cafe 
fol.  1 02.  Where  an  Act  of  Parliament 
makes  a  Thing  void,  it  mall  be  void  to 
all  Intents,  and  fhall  have  very  ftrong 
Relation,  3  H.  7  .15.  4H.  4. 10.  10  H.  7. 
22.  b.  Dyerziy.  Fitz.  Partit.  2.  Dy.  377. 
Refolved  by  the  Court   unanimoufly 
that  the  Value  fhall  be  accounted  ac-  * 
cording  to  the  Eftimate  in  the  King's 
Books.     But  Vaughan  Chief  Juftice  faid 
that  neither  of  the  Points  were  perti- 
nent to  the  prefentCafe;  for  as  to  the 
1.  Point,  by  the  Council  of  Lateran  the 
Value  is  not  material,  and  the  Accep- 
tance of  the  fecond  avoids  fo  far  that 
the  Plaintiff  may  prefent  if  he  will.  But 
a  Lapfe  fhall  not  incur  without  Notice, 
4  Co.  Holland'' 's  Cafe.     But  here  the  Pa- 
tron hath  prefented  within  a  Month  af- 
ter the  Acceptance,  and  fo  took  No- 
tice. As  to  the  fecond,  by  the  Presen- 
tation of  the  Patron,  the  Defendant  is 
abfolutely  excluded    from  BJglington, 
and  by  the  not  Reading  of  the  Articles 
Elme  is  alfo  abfolutely  void  ipfo  faclo  by 
the  13  Eliz.  and  altho'  in  fuch  Cafe  a 
Lapfe  fhall  not  incur  without  Notice  by 
exprefs    Provifo  of  the   Act,  yet  the 
Patron    may  prefent    without   Notice 
if  he    will.     But   he    took    a  Diver- 
sity between  not  reading  the  Articles, 
D  2  as 


efol.  Cur. 
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Aflion  pur 
cxhibite  un 
inditement 
que  fuit  re- 
turn ignora- 
mus. 

See  i  Salk. 
J3.H.15- 
6  Mod.  25. 
261. 
Poft.  an. 


En  try, bone 
executio' 
fur  un  reco- 
very. 
Quer. 
Vaugh.  15. 


come  en  cell  cafe,  <s  non  fubfetip- 
ticu  en  Ie  cafe  tie  Dyer,  cat  ult.  cat* 
ie  ffattite  pjclnbitc  aomiifton  De- 
bant  fubfeription  $  fait  raomiffp 
eti  mftttutton  $  inouaton  bofo,  $ 
en  tiel  cafe  Ie  parti?  nc  fuit  ttn- 
qtte  lopal  patfem  5c!  €fo;iife  cm* 
tetment  en  Ie  cafe  al  bar  fur  non 
lifans  Bess  articles*    €t  juDgmcnt 

fill't  OOUe  pro  Quer. 

Paulin  verfi/s  Shaw,  Ctf/e  pur  falfi 
inditi?ig. 

IB  atreft  oel  jnOgment  WUmot 
pro   Defendente    UlObe   HetlJC  er 

ceptions,  1  que  le  plaintiff  De= 

Clare,  quod  Juratores  dixerunt  quod 
ignorabant,  lott  (ti  Bit)  OOit  elite  ig- 
noramus,   Car    ignorabant    neff  bOlie 

return  net  31urp  al  bill  fur  quel 

inqttiront,  Leonard  287.    Ellis  econ- 

tra,  que  le  co'mott  fo?m  eft  tiel, 

quod  omnes  P?OtljOlV  apeCGnt, 
viz.  a  Oire  ignorabant  Oil  fuerunt  ig- 
norantes,  &  tota  Cur.  praeter  Wild 
abfent  aCC0?0'+    2.  Exception,  Ler= 

Ijiuiting  He  ceft  inbictment  eft  en 
courfe  be  3iufticc,  $  ferra  jtrano 
bif/ecuraitement  al  erecution  oe 
lufticc  rur  S)9alefaao?0s  fi  aaion 
girra  fur  cljefcun  ignoramus  return, 

<$  falfo   &  malitiofe    font   parol0  Oe 

fo^nn  Per  Cur.  jubument  arreff  ♦ 


Wollcy  verfus    Evefque  de  Glou- 
cefter  (j  Rich,  guare  Impedit. 

IB  Quare  Impedit,  JU  DefenOailt 
fefoit  title  al  tnano?  a  que  I'ao= 
botofon  fuit  appenoant  per  reco- 

IJerp  quodque  prsetextu  recup'ation' 
prsedicV  ac  vigore  ftatut.  ti  fuit  fetfC* 

plaintiff  oemur,  pur  ceo  que  nap< 
piert  que  bn'ef  O'erccution  iffaft,  $ 
en  ceft  cafe  ie  plaintiff  neft  part? 
al  recoberp,  ergo  pienO?a  abban= 

tage,  Come  Cafe  de  Fifh  &  Brocket, 
Co.  Entr.  219.  JUOjrmeUt  pro  De- 
fendente nifi  melior  caufa,  car  ferra 

inteno  que  ie  patti>  enter,  que  eft 
bone  Ctecutiom 


as  in  this  Cafe,  and  Non-Subfcription, 
as  in  the  Cafe  of  Dyer,  caf.  alt.  for  the 
Statute  forbids  Admiffion  before  Sub- 
fcription,  and  makes  the  Admiffion, 
Inftitution  and  Induction  void,  and  in 
fuch  Cafe  the  Party  was  never  lawfuL 
Parfon  of  the  Church  ;  otherwife  in  the 
Cafe  at  the  Bar  on  not  reading  of  the 
Articles.  And  Judgment  was  given  for 
the  Plaintiff. 

'Paulin  againft  Shatv,  Cafe  for 
falfc  inditing. 

IN  Arreft  of  Judgment  WUmot  for  the  Anion  for  ex- 
Defendant  moved  two  Exceptions,  Mbiting  an 
1.  That  the  Plaintiff  declared  quod  Ju-  l^ment 

.  *        .J        that  was  re- 

ratores  dixerunt  quod  ignorabant,  where  turned  igno- 
re faid)  it  ought  to  have  been  ignora-  ramus. 
mus,  for  ignorabant  is  not  a  good  Re- 
turn of  the  Jury  to  the  Bill  whereon 
they  inquire,  Leonard  287 '.  Ellis  on  the 
contrary,  that  the  common  Form  is 
fuch,  which  all  the  Prothonotaries  a- 
greed,  viz.  to  fay  ignorabant  or  fuerunt 
ignorantes.  And  the  whole  Court,  ex- 
cept Wild  (who  was)  abfent,  were  of 
the  fame  Opinion.  2.  Exception,  The 
Exhibiting  of  this  Indictment  is  in 
Courfe  of  Juftice,  and  it  would  be  a 
great  Difcouragement  to  the  Executi- 
on of  Juftice  on  Malefactors,  if  an 
Action  fhould  lie  on  every  ignoramus 
returned,  and  falfo  &  malitiofe  are 
Words  of  Form.  Judgment  was  ftay'd 
by  the  Court. 

Wolley  againft  the  Bifhop  of  Glouce- 
Jier  and  Rich,  gaare  Impedit. 

IN    Square    Impedit,    the    Defendant  Entry  a  good 
made  Title  to  the  Manor  to  which  Execution  oj a 
the  Advowfon  was  appendant  by  Re-  Recovery' 
covery,  and  that  pratextu  recuperation* 
pradicJ'  ac  vigore  ftatut'  he  became  fei- 
zed.     The  Plaintiff  demurred,  becaufe 
it  does  not  appear  that  a  Writ  of  Exe- 
cution iflued,  and  in  this  Cafe  the  Plain- 
tiff is  not  Party  to  the  Recovery,  there- 
fore he  lhall  take  Advantage,  as  in  the 
Cafe  of  Fifb  and  Brocket,  Co.  Entr.  219. 
But  Judgment  for  the  Defendant,  un- 
lefs  better  Caufe  fhewn ;  for  it  (hall  be 
intended  that  the  Party  entered,  which 
is  a  good  Execution. 


Bird 


Bird 
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Bird  verfits  Weft,  T)et  fur  Oblig.       "Bird  againft  Weft,  Debt  on  Bond. 


Default  de 
Vilhc. 
6  Co.  46. 
1  Sand.  84. 
1  Lutw.  614 


2  Kcb.  So;. 
Carter  2 1  2. 
Novel  exe- 
cution vers 
Defendant 
que  efcape 
hois  del  pri- 
fon. 

1  Vent.  4. 
io-o. 
1  Syd.  330. 


1  Syd.  530. 

2  Kcb.  180, 
206. 

Cr.  Car.  240, 
1  Levin:,. 


C>£)iiDition  que  le  IPefenDant  ne 
j  cfiafrra  en  le  preen  Del  plain* 
tiff.   Defendant  pieoe  quod  non 

chafiavit,  Plaintiff  tCpll>  quod  chafia- 

vit,  $  mr'a  quano,  Def.  Demur 
pur  non  manffeans  ou  le  garren 
jiff,  $  tfltnt  mil  fctfne  poet  effre* 
3u0gment  pro  Defendente  fans  ar- 
gument* 

Allen  verfus  Vinter,  Scire  Fac. 
C.  B. 

I€  Plaintiff  CreCHtO?  pO?t  Scire 
_j  Fac.  fur  un  juogment  en  net 
pur  Je  Ceffato?  ices  le  Defen- 

tUIHt,  Quare  execut'  habere  non  debet. 

Le  £>efenDant  pleDe  que  il  flat 
pn'fe  en  execution  per  Ca.  fa.  fue 
ceft  juogment,  at  commit  al  iFleet 
$  que  le  proem  p'mtt  iup  ire  ad 

largum  $  DCltiaitf)  JtlUtJUVt*  Quer. 
demurre.     Powis  Sergeant  pro  Quer. 

1.  point  an  aomittaut  lercape  De- 
ffre  Dcluntarp  en  le  garoein  Del 
JFleet  le  matter  foit  con  oar,  $ 
remote  al  lup  que  item?*  i.  3ila- 
gree  que  U  Coaler  ne  pott  re- 

P?eitOer,    3    Co.  Cafe   de   Rigeway. 

^9e0  le  plaintiff  neff  oar  per  ceo 
ne  nooel  erecutiotu  1.  Keafon, 
31  ne  girra  en  le  poiar  Del  23icont 
De  oep?ioet  le  Plaintiff  De  fon 
Crecutiom  2.  jlc  Clicont  poet  e- 
ffre  tin  peefon  unfoioant,  le  De- 
fenDant  luj>  mefme  foioant*  3.  poet 
fur  ceo  effreconfpiracpentce  le  aii= 
cont  $  DefenDant  De  Defeater  le 
plaintiff*  4.  per  le  mo?t  le  ®v 
cont,  tout  remeDp  oer<s  lup  eff  ale* 
311  attri  urge  que  le  co?ps  neff 
fatigfafiion,  mesfolementun  gage, 

5  Co.   Cafe   de  Blumfield,    Stat.  21 

jac.  Ctnant  al  cafe  De  23icount 

De  Eflex,  Hob.  202.  il  Cite  H.  10. 
Car.  B.   Roll.  Ab.   1   part,  p.  902.  $ 

i'autljontp  Dun  uiDgnft  la  in  Audi- 
ta querela,  contr'  erpjeffment*  311 
auri  Dit  que  action  De  Det  poet  z- 
ffre  po?t  fur  le  pnmee  jtiDgment 
puis  lefcape,  $  cite  pur  ceo   15 

Car.  2.  B.    R.   Rot.   569.     Cockman 

verfus  Simonds.  3(1  Dit  que  ap?e?3 
negligent  efcape  le  pH'foner  ferra 
auterfoits  pufe  in  crecutiom  Cro. 
Car.  75.  $  mil  reafon  De  Difference 
quant  a  ceff  matter  enter  t- 
fcape  ooluntarp  $  negligent,  Cro. 

Car.  Robinfon  verfus  Clayton.  31  Ctte 
auri  P.  19  Car.  2.  B.  R.  Allenfon  & 

Butler  Deffre  crpjeffment  aDjuDge 
que 


Condition  that  the  Defendant  fhall  Want  of  a 
not  hunt  in  the  Plaintiff's  War-  Vifne. 
ren.  The  Defendant  pleads  that  he  did 
not  hunt.  The  Plaintiff  replies  that  he 
did  hunt  and  fhews  when;  the  De- 
fendant demurs  for  not  fhewing  where 
the  Warren  lies,  and  fo  there  can  be 
no  Vifne.  Judgment  for  the  Defendant 
without  Argument. 

Allen  againft  Vinter,  Scire  Fac. 
C.B. 

THE  Plaintiff  as  Executor  brought  N^Exe.u- 
a  Scire  Facias  on  a  Judgment  in.  *'">*  "gai"fi  * 
Debt  for  the  Teftator  againft  the  De-  ^"frTed 
fendant,  Quare  execution'  habere  non  de-  l^ofilkih 
bet.  The  Defendant  pleaded  that  he 
was  taken  in  Execution  by  Ca.  [a.  on 
this  Judgment,  and  committed  to  the 
Fleet?  and  that  the  Warden  permitted 
him  to  go  at  large,  and  demanded  Judg- 
ment. The  Plaintiff  demurred.  Powis 
Serjeant  for  the  Plaintiff,  i.  Point, 
Whether,  admitting  the  Efcape  to  be 
voluntary  in  the  Warden  of  the  Fleet, 
the  Matter  be  a  good  Bar,  and  it  feem- 
ed  to  him  that  it  was  not.  i.  He  a- 
greed  that  the  Gaoler  cannot  retake, 
3  Co.  BJgeivay's  Cafe.  But  the  Plaintiff 
is  not  thereby  barred  from  a  new  Exe- 
cution. 1.  Reafon,  It  fhall  not  lie  in 
the  Power  of  the  Sheriff  to  deprive  the 
Plaintiff  of  his  Execution.  2.  The 
Sheriff  may  be  an  infolvent  Perfon,  the 
Defendant  himfelf  folvent.  3.  There 
may  herein  be  a  Confpiracy  between 
the  Sheriff  and  the  Defendant  to 
defeat  the  Plaintiff.  4.  By  the  She- 
riff's Death,  all  Remedy  againft  him 
is  gone.  He  alfo  urged  that  the  Body 
is  not  Satisfaction,  but  only  a  Pledge. 
5  Co.  Blumfield' 's  Cafe,  Stat.  21  Jac.  As 
to  the  Sheriff  of  Effex,  Hob.  202.  he 
cited  H.  10.  Car.  B.  Roll.  Ab.  1.  part, 
p.  902.  And  the  Authority  of  a  Judg- 
ment there  in  Audita  querela  exprefly 
againft  it.  He  alfo  faid  that  an  Adlion 
of  Debt  may  be  brought  on  the  firft 
Judgment  after  the  Efcape,  and  for 
that  cited  \$  Car.  2.  B.  R.  Rot.  569. 
Cockman  againft  Simonds.  He  faid  that 
after  a  negligent  Efcape  the  Prifoner 
fhall  be  again  taken  in  Execution,  Cro. 
Car.  75.  and  no  Reafon  of  Difference 
as  to  this  Matter  between  a  voluntary 
and  a  negligent  Efcape,  Cro.  Car.  Ro-  Cro  Car 
binfon  againft  Clayton.  He  cited  al-  240'i5J' 
fo  P.  19.  Car.  2.  B.  R.  Allenfon  and  ' 
Butler,  to  be  exprefly  adjudged, 
that 


22, 


Cafes  in  Com.  Banc. 


i  Syd.  553. 
i  Levinz. 

211. 

2  Keb.  189 
sod. 


que  le  pnfonct  ncft  Btrcfjatp  per 

XJOlUlltarj)  CfCapC;   $  per  Windham 

Tuftice  fa  tilt  que  mil  tiiffcratce 
enter  efcape  Boluntarp  $  ne&Hffent 
pet  le  aicont,  quant  ai  ccft  mat- 
ter* 31  feCQim  point  an  permifit 
pleBc  in>  Terra  intenB  ncsltitentci- 
ou  Boluntarp,  it  femble  que  ne 
Boluntatp,  car  ceo  pluis  fou  oers 

Ctllljf     que      CCO     pleB£*      Baldwin 

Sergeant  al  contt\  III  concetBe  qtte 
le  plaintiff  nan  remeBu  fo?fque 
&er0  le  proem  $  nemp  Berg  le  par- 
ty, 9  Bit  que  fe  garBem  ou  Oicont 
per  fon  Belief,  itip  fait  pattp,  ce- 
ment effrattp  BeBant  ,•  $  que  eft 
P?efume  que  fe  eiicont  eft  pitta  ftif* 
ficient  que  le  pattp*  SCUtant  al 
confpfracp  fuppofe,  tl  Bit  cui  bono  ? 
Ct  al  4-  &eafon,  Le  pattp  poet 
mojer  cp  uien  que  fe  Glicont  $  que 
BePant  fe  ftat  Be  21  jac.  leg  <£rccu= 
to?$s  Be  pattp  que  momft  in  crccu- 
tion  ne  ferront  cljarge  $  que  fe 
ftat'  ncft  Beclarato?p  fcB  inttoBu- 
ffiBe*  CUtant  al  autljo?ities  cite 
B'aBPetfe  partp  il  Bit,  al  Cockman 
&  Simonds  que  ftitt  tin  cafe  Be  p?i= 
PileBtye*  31  cafe  Be  Robinfon  & 
Clayton,  futt  ou  le  DefenBant  re- 
fcue  lup  mefme  per  fo?ce,  meg  Bi- 
Betur  la  que  fur  pnTel  ap?eg  Bolum 
tarp  Bifcljarrce  per  le  Slicont,  Au- 
dita querela  fueit  gift*   31!  confefg  le 

Cafe  Be  Allenfon  &  Butler,  meg  ap- 

pel  ceo  tin  nooel  cafe  $  mil  atitpon- 
tp  en  p?int  acco?B  oBe  ceo*  Le  Cafe 
Roll.  902.  (iiBit)neftfenfiMe,  pur 
reafon,  1.  flEUie  fetra  fo?fque  un 

CreCUtiOlt,  Hob.  60.  Fofter  &  Jack- 

fon.  2.  £e  corng  eft  un  plenarp  ex- 
ecution* Pur  autljontieg  3  Co. 
Rigeway,  ceft  liB?e  tmpip  que  le 
pattp  ne  pott  tep?cnBer,  Moor  597. 

Plunket  &  Web,  Leon,  i  part,  Cafe 
313.  Br.  Efcape  54.  Hob.  202.  31  fe= 

conB  point  permifit  tmplp  Bolunta* 
rp*  €ft  Baft  permiffiBe  $  Bolunta- 
tp, fe  pettt.fir.Be  eft  laa  Befitana', 
icp  le  neoltiyence  eft  Bel  (Utcont 
mefme.  Le  1.  point  en  ceft  cafe 
fttit  BiPet0  foitg  Bebate  en  feperal 
cafcg,  $  juBgment  pur  le  plaintiff 
per  tout  fe  Court,  Vaughan  ercept, 
que  totis  viribus  futt  enconter  le 
juBjjment. 


that  the  Prifoner  is  not  difcharged  by 
a  voluntary  Efcape,  and  by  Windham 
Juftice  there  it  was  faid  that  there  is  no 
Difference  between  a  voluntary  and  a 
negligent  Efcape  by  the  Sheriff,  as  to 
this  Matter.  As  to  the  fecond  Point, 
Whether  'permifit  pleaded  here  fhall  be 
intended  negligently  or  voluntarily,  it 
feems  that  (it  fhall  not  be  intended  to 
be)  voluntarily,  for  it  is  rnoft  ftrong 
againft  him  that  pleads  it.  Baldwyn  Ser- 
jeant, to  the  contrary.  He  conceived 
that  the  Plaintiff  has  no  Remedy  but 
againft  the  Warden,  and  not  againft 
the  Party,  and  faid  that  the  Warden 
or  Sheriff  by  his  Fault  maketh  himfelf 
Party,  tho'  he  was  before  a  Stranger, 
and  that  it  is  prefum'd  that  the  Sheriff 
is  more  fufficient  than  the  Party.  As  to 
the  Confpiracy  fuppofed,  he  ask'd  cui 
bono?  And  as  to  the  4.  Reafon,  the 
Party  may  dye  as  well  as  the  Sheriff, 
and  before  the  Statute  of  21  fac.  the 
Executors  of  a  Party  that  dies  in  Exe- 
cution fhall  not  be  charged,  and  that 
the  Statute  is  not  declaratory  but  in- 
trodu&ive.  As  to  the  Authorities  ci- 
ted on  the  other  Side  he  faid,  as  to 
Cockman  and  Simonds,  that  it  was  a 
Cafe  of  Privilege.  As  to  the  Cafe  of 
Robinfon  and  Clayton,  it  was  where  the 
Defendant  refcued  himfelf  by  Force, 
but  it  feems  there  that  on  taking  after 
a  voluntary  Difcharge  by  the  Sheriff, 
Audita  querela  well  lies.  He  confeffc 
the  Cafe  of  AUenfon  and  Butler,  but 
called  it  a  new  Cafe,  and  no  Authority 
in  Print  agrees  with  it.  The  Cafe  in 
Roll.  902.  (he  faid)  is  not  fenfible;  be- 
caufe  (1.)  There  fhall  be  but  one  Exe- 
cution, Hob.  60.  Fofierand  Jackfon.  (2.) 
The  Body  is  a  plenary  Execution.  For 
the  Authorities  3  Co.  Rigeway,  that 
Book  implies  that  the  Party  cannot  re- 
take, Moor  597.  Plnnket  and  Webb, 
Leon.  1.  part,  Cafe,  313.  Br.  Efcape  54 
Hob.  202.  As  to  the  fecond  Point,  per- 
mifit implies  voluntarily.  There  is 
Wafte  permiffive  and  voluntarily,  the 
Permiffive  is  the  Act  of  a  Stranger, 
here  the  Negligence  is  of  the  Sheriff 
himfelf.  The  firft  Point  in  this  Cafe 
was  divers  Times  debated  in  feveral 
Cafes,  and  judgment  (was  given)  for 
the  Plaintiff  by  all  the  Court,  Vaughan 
excepted,  who  was  totis  viribus  againft 
the  Judgment. 


Court  Baron 
per  Cuftom 
tcnus  corarii 
Senefchallo. 


Eure  verfus  Wells,  rtrefpnfs. 

P3J&  pn'fcl  Be  fon  cljiPaL   Le 
Defenoant  juftifie  per  recoBen> 

CIl  COUrt  QSarOit  9  Levari  fac.  fur 
Ceo,  Quer.  Bemttrre,  $  per  Tur- 
ner mr  e  caufe  que  fe  DefenBant 
ne  mr'a  quanB  ap?eg  Levari  a- 
ijatB,  me«3  Bit  folemeut  que  ap?eg 
le 


JLnre  againft  Wells,  Trefpak. 

FOR   Taking  of  his  Horfe.     The  Ccurt-Baron 
the  Defendant  juftifies  by  Recove-  b  Cujlom 
ry    in    Court-Baron,  and   Levari  fac.  ^f™  the 
thereupon,  the  Plaintiff  demurs.     And     ewm  ' 
Caufe  was  fhewn  by  burner,  that  the  De- 
fendant does  not  fet  forth  when  after  the 
Levari  awarded,  but  only  fays  that  after 
I  ths 
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See  Hale's 
Motes  on 
F.  N.  B. 
86.  a. 
6  Co.  ii. 


U  Court  $  oefcant  Ie  pjcc&ein 
Court  Ie  p2ccept  fuit  ejeecute* 
2.  Cute  Ie  Court  eft  afft&ge  oe- 

ffte     tenus    coram    Senefchallo,    }0U 

ooit    effre   oetoant  leg  ©uito??, 

4  Co.  Melwich,  f.  26.  Cr.  Jac.  Armin 
verf.   Appletofr  582.     3.   £e  p|CCCpt 

iteff   ailetsore   oeftre   return,  Cr. 

Car.   446.    Girling.  Cur.   neff    \iW0C 

quano  Ie  Levari  fuit  returnable,  $ 
tffint  poet  ettrc  immeM'atemciit* 

C^e0  It  CaUfe  effeant  1)020  Cum- 
berland $  pur  191.  letsp  fur  tm 
juortment  en  CoucMSaroiu  3Le 
Court  nappjofcaff  Ie  aaion,  $  en 
fiiflifee  o?oer  le  plaintiff  ne  poj= 
tec  Itojeg  nl  tout0  m  Suogee* 
Ct  1I0  Diont  que  Ie  Court  per 

Cttffome  poet  effre  tenus  coram  Se- 
nefchalio, cotne  Court  oe  Wefim. 

Ct  per  Vaughan  eft  tenus  coram  Se- 
nefchalio coment  leg  ®uito?s  font 

SlttllffeSf*  Ct  fttUffttient  pro  Defen- 
dente  nifi  Quer.  oftendat  melior.  cauf. 
Nemine  arguente  pro  Defendente. 


the  Court  and  before  the  next  Court 
the  Precept  was  executed.  2.  That 
the  Court  is  alledged  ro  be  held  coram 
Senefchallo,  whereas  it  ought  to  be  be- 
fore the  Suitors,  4  Co.  Mekvicb,  f.  26. 
Cro.  Jac.  Arnrin  againft  Appletoft,  582. 
3.  The  Precept  is  not  alledged  to  have 
been  returned,  Cro.  Car.  446.  Girling. 
Cur.  It  is  not  pleaded  when  the  Levari 
was  returnable,  and  therefore  it  may- 
be immediate.  But  the  Caufe  being 
out  of  Cumberland  and  for  19/  levied 
on  a  Judgment  in  Court-Baron ;  the 
Court  did  not  approve  the  Aclioiij 
and  in  Diflike  ordered  the  Plaintiff  to 
bring  Books  to  all  the  Judges.  And 
they  faid  that  the  Court  by  Cuftom 
may  be  held  before  the  Steward,  as  the 
Court  of  Weftminfter,  and  by  Vaughan? 
'tis  held  before  the  Steward,  tho5  the 
Suitors  are  Judges.  And  Judgment 
(was  given)  for  the  Defendant  unlefs 
the  Plaintiff  mew  better  Caufe.  No 
Body  arguing  for  the  Defendant. 


Payn  verfus  Verdon,  Cafe  pur  fcan- 
£afe/°F  dalous  parols. 

Words  fpo-  L 

ken  of  an 

Attorney.      "V7"OU  are  a  Presbyterian,  and  de- 

P.  24  Car.  2.     \     fign  to  Pradife  againft  the  King 

See  1  Vent.     and   hig    Intereftj    fpoken    of  m    At_ 

1  Lev.  297.    torney  and  fo  alledged.     Judgment 
Raym.  i96.   fU£  OettUttrer  pro  Defendente. 

1  Mod.  272. 


Pajn  againft  Verdon,  Cafe  for 
fcandalous  Words. 

YOU  are  a  Presbyterian,  and  defign  to  CafeforWirty 
PracJife  againft  the  King  and  his  fpfsn4a» 
Jntereft,  fpoken  of  an  Attorney  and  fo  p"°|*car.  %; 
alledged.  Judgment  on  Demurrer  for 
the  Defendant. 


Retainer 
plede  per 


Caverley  mrfm  .  Ellifon,  T)et  fur 
Obligation  'vers  Executor. 


LC 
ffration 


SDefetrtiaitf  pletie  atmfiu* 
co'tnit,  $  que  il  re- 
tain pur  fati0faaion  turn  oebt 
tute  a  Iup  per  obligation,  fur  que! 
Ie  plaintiff  ssemurre,  $  inr'a,  ciuz 
nappiert  que  aomfaiffration  fuit 
commit  ail  Defendant,  <$  Bonque  il 
nati  colour  Be  retainer*  Jutsguient 
pro  Quer.  mt  it  plea  eft  Mtif&simu 


Caverly  againft  Ellifon,  Debt  or* 
Bond  againft  an  Executor. 

THE  Defendant  pleaded  Admini-  Retainer 
fixation  committed,  and   that  \\Q-pUadtAbyM* 
retained  for  Satisfaction  of  a  Debt  due  ™lniftati°"' 
to  him  by  Bond;  whereupon  the  Plain- 
tiff demurred,  and  mewed,  that  it  does 
not  appear   what    Adminiftration  was 
committed  to  the  Defendant,  and  then, 
he  has  no  Colour  to  retain.    Judgment 
for  the  Plaintiff,  for  she  Plea  is  ijjfuf- 
fieie&ts. 


Morris" 


Morris 
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Morris  mrftts  Chapman,  jjjumpjit.    Morris  againft  Chapman,  Jjfitmpfit. 
Mich.  23  Car.  2.  Rot.  786.  Mich.  23  Car.  2.  jRo/.  786. 


promifcde   T  €  Plaintiff  Beclare,  Lou  le  fDc= 
feir  un       jl,  fentsant  an  rcifc  biens  Be  J.  s. 

chofeilloy-    virtute    br'is   de   Elegit    fttC     per    it 

a1' V0ld'  Plaintiff  $  Bciiuer  at  £>efenDant  e- 
ffeant  Bcputi)  (Ht'cont,  ii  in  confi* 
Der'  que  Ie  plaintiff  ni  requeff  Bel 
jDefentrant  iolalt  p?ofecuttr  autet 
li?'e  Be  elegit  $  ueliuer  ceo  al  Dc-- 
feittiaitt  $  autljonfe  afcttn  perfoit  tie 
receiver  less  Mens,  pjonufe  a  cau= 
fee  $  procurer  less  tueng  Beftre 
tro\ic  pet  inquifition  $  a  BeliDer 
Ic0  tsicn  al  perfon  autljojife.  le 
SDefenDant  pleBc  un  male  Bar  rut 
que  ie  plaintiff Demurre*  C^eg  le 
folc  queffion  fuit  fur  le  Beciaratt= 
on,  an  le  p?omife  fuit  lopal,  ott 
item)).  €t  per  Cur.  ncff  Icval,  1. 
Hess  fcifet  Beg  fciens  fur  p?im'  ele- 
git ne  fuit  Bone  pur  Default  ne  in* 
qututien,  $  ceo  Differ  tiel  Fieri  fac. 
iffint  que  ie  Defendant  eft  trefpaf* 
fo^  ab  initio  $  ceft  p?omife  eft  tie  fair 
bon  Ton  to?t+  2.  Cft  ie  But?  Be 
Oicont  tsc  returner  ie3iurp  queBott 
effre  indifferent  9  t$M  enter  less 
parties,  me0  ceft  p?omife  engage 
lup  contra  Ie  &utp  Be  fon  office,  $ 
coment  un  part  Bel  p?onnfe  neft 
illopai  unco?e  ceft  Dependant  fur 
iliopal  part,  fait    tout  Bitioug* 

JlUQffUientpro  Defendente. 


TH  E  Plaintiff  declared  ,  That  Promife  to  J0 
whereas  the  Defendant  had  feifed  ««  mlniefui' 
Goods  of  J.  S.  by  Virtue  of  a  Writ  of  ^ing.void. 
Elegit  fued  by  the  Plaintiff  and  deli- 
vered to  the  Defendant  being  Under- 
sheriff,  he  in  Consideration  that  the 
Plaintiff  at  the  Defendant's  Requeft 
would  fue  out  another  Writ  of  Elegit, 
and  deliver  it  to  the  Defendant  and  au- 
thorize any  Perfon  to  receive  the 
Goods,  promifed  to  caufe  and  procure 
the  Goods  to  be  found  by  Inquifition, 
and  to  deliver  the  Goods  to  the  Perfon 
authorized.  The  Defendant  pleaded  an 
ill  Bar,  whereto  the  Plaintiff  demur- 
red. But  the  fole  Queftion  was  on  the 
Declaration,  whether  the  Promife  was 
lawful,  or  not,  and  the  Court  held 
that  it  was  not  lawful,  1.  The  Seifing 
of  the  Goods  on  the  firft  Elegit  was  not 
good  for  Want  of  an  Inquifition,  and 
it  differs  from  a  Fieri  fac.  fo  that  the 
Defendant  is  a  Trefpaffor  ab  initio,  and 
this  Promife  is  to  make  good  his  own 
Wrong.  2.  It  is  the  Duty  of  the  Sheriff 
to  return  the  Jury  which  ought  to  be 
indifferent  and  equal  between  the  Par- 
ties ;  but  this  Promife  engages  him  a- 
gainft  the  Duty  of  his  Office ;  and  tho' 
a  Part  of  the  Promife  is  not  unlawful, 
yet  that  depending  on  the  unlawful 
Part,  makes  the  Whole  vicious.  Judg- 
ment for  the  Defendant. 


Plcdcr  per 
parols  equi- 
pollent auxi 
bone  que  di- 
rcft  plerler. 
Quer.jMocL 
226,  227. 
4  Mod.  150, 


Harris  wrfus  Hillefly,  T)et  pur 

1 200I. 

L€  Plaintiff  Declare  que  fuit  a* 
rjree  enter  lup  $  Defendant, 
que  ie  Plaintiff  pur  1200 1.  ocmi* 
feroit  certain  terres  al  Defendant 
pur  un  term  Beg  an«3,  &  quod  fcri- 

bi  &  ingroffari  fecit  quandam  Indentu- 
ram  barganis  &  vendition5  per  quam 
mentionat'   fuit  quod  dimifit  leg  tet* 

res  al  Defendant  pur   ie  term, 

quam  quidem  Indentur'  ipfe  Cgillavit 
6c  deliberavit  ut  factum  fuum,  virtute 

cujus  ac  vigore  flat'  le  IDefeifoant  fuit 
pofTefis,  meg  naB  pai>  ie  1200 1.  fur 
quel  narration  le  Defendant  Be- 
ttuttcc,  $  Broom  pur  lup  mr'e  que 
Ie  ieag  neft  nien  pieDe,  car  ceft  al= 
IcBge   tantfolement   per  recital, 

Com.  143,  398.  21  E.  4.  f.  47.  Moor 
75.  Scurling.  Cr.  Jac.  J82.  Cafe  de 
Armki    verfus     Appletoft,     t£t     iCP 

lartycnt  ne  Doct  eftre  pap  Be= 
fcant  It  afllirance  fait,  ergo  le 
leafe  Beet  elite  bim  piece*   ^cg 

per 


Harris  againft  Hillefly,  Debt  for 
1200/. 

THE  Plaintiff  declared  that  it  was  pleadingly 
agreed  between  him  and  the  De-  Words  eijui- 
fendant,  that  the  Plaintiff  for  1200/.  ff^'/^ 
fhould  demife  certain  Lands  to  theDe-  f°  J-yJt/f '" 
fendant  for  a  Term  of  Years,  &  quod 
fcribi  i3  ingroffari  fecit  quandam  Inden- 
turam  barganice  &  vendition'  per  quam 
mentionat"  fuit  quod  dimifit  the  Lands  to 
the  Defendant  for  the  Term,  quam  qui- 
dem  Indenturam  ipfe  Jigillavit  &  delibe- 
ravit utfacluni  fuum,  virtute  cujus  ac  vi- 
gore flat  uf  the  Defendant  was  poffefTed, 
but  hath  not  paid  the  1200/.  to  which 
Declaration  the  Defendant  demurred, 
and  Broom  for  him  fhewed,  that  the 
Leafe  is  not  well  pleaded,  for  it  is  al- 
ledged  only  by  Way  of  Recital,  Com. 
143,  398.  21  E.  4.  f  41.  Moor  75. 
Scurling.  Cro.  Jac.  582.  tfbe  Cafe  of 
Armin  againft  Appletoft,  and  here 
the  Money  ought  not  to  be  paid  before 
the  Aflurance  made,  therefore  the  Leafe 
ought  to  have  been  well  pleaded.  But 
4  Fj< 
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per  Cur.  U  pijBgieC  el?  C|»  fct'Ctt  Cttme  J*r  Car.  the  Pleading  is  as  well  as  if  he 
fl  at!  Bit  quod  per  Indenturam  dimifif-  had  faid  quod  per  Indeuturam  dimifijfet. 
fet,  $  3IUD0tnCIlt  pro  Quer.  And  Judgment  was  given  for  the  Plain- 

tiff. 


Anonymus,  Replevin. 
Lou  un  oat.  t  €  Defendant  aBofo  fttt  U  St* 

doneun  pe-     |_,   tute    J,g   DeflfT'ffedlfng    13  Car. 

kv7perdT-  2-  c- I0-  $  n^  conWMoii  far  ceo 
ftrcfslidonc  Befoant  tin  3[ufftce  Be  pair  $  Hi* 
poiardeven-  fftef0  put  le  penalty  pet  gattant 

derfansau-  £50  3iU(!lCe,  $  tCUt  OlClt  quailt  a 
terparols.      cc£u     ^£0    per   Cur_  je  £)£fcnl,nnt 

ne  Boit  aBoi»,  meg-  nlctsrr  a&io 
non,  cat  U  Statute  Bifant  que  le 
penalty  fetta  IcBi>  pft  luff  tens 
tone  potat  Be  fienBet,  fans  nuta 
parole*   Cell  cafe  concent  le  Duke 

t)C  Buckingham.  See  i  Salk.  132.' 
Hard.  63. 


Anonymous,  Replevin. 

TH  E   Defendant  avowed   on    the  Where  a  Sta- 
Statute  of  Deer-ftealing  11  Car.  2.  tuugivua 
c.   1  o.  and  mewed  Conviction  thereon  ***«lty  to  U 
before  a  Juftice  of  Peace,  and  Diftrefs  Y'fX^L 
for  the  Penalty  by  the  Juftice's  War-  PoZ'JfeU 
rant,  and  all  well  as  to  that.     But  the  without  other 
Court  held  that  the  Defendant  ought  WorAu 
not  to  have  avowed,   but  pleaded  aclio 
non,   for  the  Statute  faying    that  the 
Penalty  fhall    be    levied   by    Diftrefs, 
gives    Power   to    fell,    without    other 
Words.    This  cafe  concerned  the  Duke 
of  Buckingham. 


1  Leon.  304, 
I  Cafes  in 
Chanc.  17  c?. 
1  Chanc. 
Reports  183 
Devife  de 
vender  ter, 
fans  nofmcr 
que  vendra, 
void. 


Srylc  3<3t, 
307.  3l9- 
iSyd.  75. 
5  Keb.  49. 
P.  C.  25. 


Pit  verfus  Pelham,  Ejeclione    . 
Firm<e- 

S2IE  tin  cfpcctaf  BctBta  It  cafe 
futt  tfel.  J.  s.  fcine  en  fee  Bc- 
Btfe  que  fc0  tctreg  fetta  BcnB  a- 
p?c0  le  Beccafe  fa  feme,  5  que  el 
Dtfpofeta  legs  Benietg  al  BiBa*0  tie 
fon  fctnB?eB,  $  fait  fa  feme  ctc= 
cutttt  $  mojuff*  le  feme  p?oBa 
la  teffament  $  fiff  fon  teffament 
$  mo?uff,  less  etecuto?0  Be  feme 
BcttBont  al  j.  n.  $  fon  letTee  po?t 
ejectment  Bct0  le  ftette  He  BcBi* 

fO?*  Baldwin  Sergeant  pro  Quer.  jLe 

fale  en  eel!  cafe  ell  Bon,  cat  le 
feme  effeant  fait  etecuttit  $  mil 
atttet  petfon  appoint  tie  BcnBet  $ 
la  Boltmt  appotntant  que  le  feme 
BifUtBttcta  leg  tienicts  B'etTte  taife 
pet  le  fale,  la  fey  aBjuBgcra  que 
le  fale  fetta  fait  pet  Iup,  $  cell 
popac  neffeant  etecute  pet  lup, 
fes  etecuto?0  ceo  pecfo?mctorit. 
€t  coment  que  fait  tsit  que  la 
fale  fetta  ap^es  fa  mo?t,  Vintcnt 
Be  ceo  futt  a  ticnet  tut  effate  al 
feme  put  fa  Bie.  nemp  Be  ijinBct 
le  rale  Be  teBetiton  pet  ittp.  311 
atttp  Bit  que  la  lep  faBottr  fin- 
tent  Bel  BePifo?0  $  ne  Boet  fuffet 
fa  Bolttnt  Bcllte  BoiB  fi  poete= 
ffte  fait  Bone  pet  afctm  teafona- 

Ble  COltfttUaiOn.  Giles  Bridges  fait 
fOlt  COfen  fon  fOie  aire  &  execu- 
torie,    UttCO?e    in  Br.  R.  13   Car.  2. 

aBiuBtye  que  celt  futt  Bone  BeBifc 

Be  fon  tette,  20  H.  7.  12.  b.  Dyer 
371.  Perk.  feci.  547.  Ellis  Ser- 
geant   pro    Defendente,    que    It   Bt- 

\jife  eft   BoiB*    3jl  agfee  que  ft 

uttt   ftu't  BeBifc    put   payment 

Be  BeBt0s  i'nmitoi   &cno$   ft 

nui 


Tit  againft    Telhaw,   in  Ejed- 
ment. 

ON  a  fpecial  VerdicT:  the  Cafe  was  rieiife  to. fig 
fuch.  J.  S.  feized  in  Fee  devifed  Lands  wlth- 
that  his  Lands  mould  be  fold  after  the  ***  namin& 
Deceafe  of  his  Wife,  and  that  Ihe^.^M 
mould  difpofe  the  Money  to  divers  of 
his  Kindred,  and  made  his  Wife  Execu- 
trix, and  died.  The  Wife  proved  the 
Will,  and  made  her  Will  and  died ;  the 
Wife's  Executors  fell  to  J.  JV.  and  his 
LefTee  brings  an  Ejectment  againft  the 
Heir  of  the  Devifor.  Baldwin  Serjeant, 
for  the  Plaintiff.  The  Sale  in  this  Cafe 
is  good,  for  the  Wife  being  made  Ex- 
ecutrix, and  no  other  Perfon  appointed 
to  fell,  and  the  Will  appointing  that 
the  Wife  mould  diftribute  the  Money 
to  be  raifed  by  the  Sale,  the  Law  will 
adjudge  that  the  Sale  mail  be  made  by 
her,  and  this  Power  not  being  executed 
by  her,  her  Executors  fhall  perform  it. 
And  altho'  it  be  faid  that  the  Sale  be  af- 
ter her  Death,  the  Intent  of  that  was  to 
give  an  Eftate  to  the  Wife  for  her  Life, 
not  to  hinder  the  Sale  of  the  Reverfion 
by  her.  He  faid  alfo  that  the  Law  fa- 
vours the  Intent  of  Devifors,  and  will 
not  fuffer  his  Will  to  be  void,  if  it  may 
be  made  good  by  any  reafonable  Con- 
ftru&ion.  Giles  Bridges  made  his  Cou- 
fin  his  fole  Aire  and  Executory,  yet  in 
B.  R.  13  Car.  2.  'twas  adjudged  that 
this  was  a  good  Devife  of  his  Land, 
20  H.  7.  12.  b.  Dyer  371.  Perk.  feci. 
547.  Ellis  Serjeant,  for  the  Defendant, 
that  the  Devife  is  void.  He  agreed 
that  if  Land  be  devifed  for  Payment 
of  Debts,  the  Executor  fhall  fell,  if 
E  no 
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mil  attter  raft  appoint  a  ceo,  15  h. 

7.  12.  Dyer  371.  C8C  eft  ToffiCC  tt'Cr- 

ecttto?  oe  paper  Debts,  t  largent 
ratfe  per  le  faie  ferra  aflets;  $ 
aurt  que  I'e.recuto?  oenDja  lott  le 
Deoife  eft  pur  un  cljantaole  ufe* 
£^e0  en  le  cafe  al  foam,  le  mo-- 
np  ferra  Diffrilutte  en  ooiuntarp 
oencuolences  al  fcinD?eD,  a  celt 
itappertain  al  Spiritual  Court, 
U  Diftriutttion  poet  effte  fait  per 
afctin*  31  ami  Bit  que  atomic 
que  erecutoj  went  nofme  poet 
oenDer  uncoje  en  celt  cafe  la 
feme  ne  poet,  car  le  Deutfe  eft 
que  apjee  fa  mo?t  la  tetre  ferra 
otnD,  9  ergo  (a  faie  icp  eft  com 
1  saik.ntf,  trarp  al  parol0  erp^efs  oc  la  do 
a-7, 255  f  runt  que  el   fccnDja,  15  H-  7-  12. 

a59-  x  Co.  Cafe  de  Albany  in.  car  Ctft 

ctattfe  ercfuoe  la  feme,  1  inft.  1 1 2. 

Dyer  219.  Leon,  part  2.  220.  JDCbifO 

que  feoffees  apies  lour  Dcceafe 
DenD^cnt  eft  &01D,  19  h.  s.  f.  12. 

17  H.  7.  45.  Keilway   8.  Ct  tCP  Uttl 

part  Dpi  argent  eft  Done  al  feme, 
mes  fciement  appoint  que  el  totrpa* 
fera  Us  Dcnict0,  que  el  poet  fair 
per  fa  oolunt  ou  auterment  en  fa 
me  coment  que  le  rale  foit  ap?e0  fa 
Dcceafe,  acmittant  que  la  feme 
poet  oenoer,  l>0  crccuto?0  nc  pj?= 
ent,  car  ceft  nul  intereft  teffamen* 
tarn,  mc0  nuDe  autljoutp,  Cr.  Car. 
182.  ct  ceft  popar  neft  Done  al  er- 
ccuto?  quatenus  crecuto?,  car  ere= 
cuto?  poet  rcfufer  De  p?ouer  uncoje 
fale  per  iuv  eft  bone*  II  agree 
que  fi  Deiiife  foit  que  f Ijeire  oen- 
D?a,  i'fjeire  Del  ijeite  poet  oenDer, 
9  h.  7. 10.  auterment  Del  ejeecu* 
top.  car  erecuto?0  Del  erecuto?0, 
per  Iup,  ne  fuerent  cljargenule  al 
Common  Hep,  $  ne  Deoant  25  e. 
3.  27  h.  7  45.  33c0  le  cafe  io>  eftDe 
un  cljofe  De  ftanntenement  $  nemp 
Dein0  le  ffatutc  19  h.8,  9.  $  iffint 
P?ia  jtiDgmcnt  pur  le  DcfeitDant- 
3eo   ne  ope  leg  arguments  Del 

3iUBge0,  9PC0  ex  relatione  Ellis  DOn= 

mie  liu'ffice  quano  ii  relate  ceo, 
que  runam'mcue  opinion  Dei  Court 
futt  que  le  nctoiTe  fatt  ooia  pur  nt* 
ent  nofmer  De  oenDo?,  $  fuDgment 

enter  pro  Defendente.     31  atlti  Dit 

que  ceft  cafe  futt  nrifc  in  b.  c  !jo?0 
ie  Cljanceru,  ft  que  la  ap?e0  le 
tu&Kittent  fiiit  Decree  Mint  ooe  af= 
ftffance  Beg  autfts  3iu»geis*  93C0 
que  ap?e0  fur  appeal  ai  Sn'rs  W 
parliament  ie  Decree  futt  retsetfe, 
9  in  Decree  fait  que  1*0  OenDees 
aueratt  la  tetre* 


no  other  be  appointed  to  do  it,  15  H. 
7.  12.  Dyer  371.  for  it  is  the  Office  of 
an  Executor  to  pay  Debt&j  and  the 
1  Money  raifed  by  the  Sale  fhall  be  Af- 
fets  ;  and  alfo  that  the  Executor  fhalt 
fell  where  the  Devife  is  for  a  charita- 
ble Ufe.  But  in  the  Cafe  at  Bar,  the 
Money  fhall  be  diftributed  in  volunta* 
ry  Benevolences  to  the  Kindred,  and 
this  belongs  not  to  the  Spiritual  Court, 
and  Diftribution  may  be  made  by  any 
Perfon.  He  faid  alio,  that  admitting 
an  Executor  not  named  may  fell,  yet 
in  this  Cafe  the  Wife  cannot,  for  the 
D.evife  is  that  the  Land  fljall  be  fold  af- 
ter her  Death.,  and  therefore  the  Sale 
here  is  contrary  to  the  exprefs  Words 
of  the  Will  that  flie  mould  fell,  15  H.  7. 
12.  1  Co,  Albany's  Cafe  11 1.  for  this 
Claufe  excludes  the  Wife,  1  Inft.  112, 
Dyer  zig.  Leon,  part  2.  220.  Devife 
that  Feoffees  after  their  Deceafe  fhall 
fell  is  void,  19  £  8,  /  12.  17  £  7. 
45.  Keilway  8.  And  here  no  Part  of  the 
Money  is  given  to  the  Wife,  but  it  on- 
ly appoints  that  fhe  fhall  difpofe  the 
Money,  which  fhe  might  do  by  Will 
or  otherwife  in  her  Lifetime,  tho'  the 
Sale  be  after  her  Death.  Admitting 
that  the  Wife  could  fell,  her  Execu- 
tors cannot,  for  this  is  no  teftamentary 
Intereft,  but  a  bare  Authority,  Cro. 
Car.  1 82.  And  this  Power  is  not  given  to 
the  Executor  quatenus  Executor,  for 
an  Executor  may  refufe  to  prove,  and 
notwithftanding  a  Sale  by  him  is  good. 
He  agreed  that  if  a  Devife  be  that  the 
Heir  fhall  fell,  the  Heir  of  the  Heir 
may  fell,  9  H.  7.  10.  otherwife  of  Ex- 
ecutors, for  Executors  of  Executors, in 
his  Opinion,  were  not  chargeable  at 
Common  Law,  nor  before  25  E.  3.  27 
H.  .7.  45.  But  the  Cafe  here  is  of  a 
Thing  of  Freehold,  and  not  within  the 
Statute  19  H.  8.  9.  and  fo  pray'd  Judg- 
ment for  the  Defendant.  I  did  not 
hear  the  Arguments  of  the  Judges,  but 
was  informed  by  Ellis  who  was  a  Judge 
at  the  Time  that  he  told  it  me,  the  u- 
nanimous  Opinion  of  the  Court  was, 
that  the  Devife  was  void  for  not  na- 
ming a  Vendor,  and  Judgment  was 
entred  for  the  Defendant.  He  faid  alfo 
that  this  Cafe  was  fent  into  the  Com- 
mon Pleas  from  the  Chancery,  and  that 
there  after  the  Judgment  it  was  fo  de- 
creed with  the  Afliftance  of  the  other 
Judges.  But  that  afterwards  on  an 
Appeal  to  the  Lords  in  Parliament  the 
Decree  was  reverfed,  and  a  Decree 
made  that  the  Vendees  fhould  have  the 
Land. 


Bucks 


Bucks* 
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Bucks.  Intrat.  HilL  19  Car.  2.  C.B, 
Rot.  1785. 

Eje&.  Baruch  Tuftian  Lejjee  de 
Sir  Thomas  Gore  &  George 
Hilliard  Tn/fteesfor  Sir  Richard 
Temple  9mr.  v.erjus  Anne  Ro- 
per Vid.  P'i  count  efs  SakinglaJJe 
^Defendant, 

a  Lev.  1 50.    J5  caft  fUt{;  ticl*    Bit  Peter  Tern 

sew/94-  Ple  effeant  pec  tut  fine  $  autee 
conbcpance  (fatt  12  Jac.  fur  fon 
marriage  obe  le  DcfenBants  mere, 
que  fuit  le   file  tie  Bit  Arthur 

Throckmorton    tlOUqtte    OtDltCU   Ue0 

terres  in  queffion  $  que  fefoi't  le0 
conbeuancc0)  tenant  put  fa  ute  obe 
potat  Be  fatte  leafe0  tie  afcun  tet= 
res  ufualment  oemife  al  afcun 
temps  Bcbant,  in  poOeuian  put 
trois  bits,  ou  afcun  number  bes 
ans  Determinable  fut  trots  bies, 

referring  the  Rents  then  yielded,  Cp 

long  come  le0  Leffees  lout  Cte= 
cuto?s  u  OTigns  fcuement  pope= 
tout  leg  tent0  $  pctfo?me  lc0 
contsitions  fclonque  le  bopat 
meaning  bei  lour  atroentureg  ocl 
leafe*  31  fefolt  fepetal  ieafc0 
que  compliant  tottt0  less  tetres 
in  queffion  (erceptle  Luffieid  Grange) 
al  JLeffojg  be  Plaintiff  pur  an0 
determinable  fur  ttoi0  btes,  bont 
le  23efcnbant  eft  un,    <j  cp  long: 

COme   le  JUlfeeS  ut  fupra  verbatim, 

sc*  renbant  le0  mefme  feperal 
rent0  que  fuetont  refetue,  12  jac. 

payable  al  Michael.  &  Tannunciation. 
Clttant  al  Nuffield  (He  quel  non  con- 

ftat  al  3!titp,  an  en  leafe  12  jac.  ou 
nemps  me0  trobe  ceo  Delfre  enlcafe 
in  157°  pur  21  an0  al  100 1.  rent,) 
31  leafe  ceo  auri  al  Leu~o?s  tie 
Plaintiff  pur  le  mefme  term,  obe 
le  mefme  ciaiife,  come  en  ies  au= 
ter  leafe0,  Dtj.  cp  long,  <jc*  ren= 
tiant  tool.  $  ap?e0  mo?uff,  le  re= 
matttbct  beft  fur  ceo  en  le  Defen- 
dant, Les  tent0  Due  al  Mich.  53. 
fuetont  arere  pur  touts  ies  tene= 
ntents  (fo?fqtte  Luffleid)  me0  fue- 
tont pap  beins  un  moi0  ap?es* 
He  rent  put  Luffieid  tiue  al  Mich. 
53.  fuit  tmement  teno?e,  $  tiebant 
le  p?ocljem  tent  jour  Ie€efenoant 
cntratt  $  ouff  less  £effo?0,  $  touts 
temps  ap?es  ati  teignele  poffeffion 
He  tout,  et  o>e  le  letups  per 
lout  leffee  po?tent  aatom  deft 
cafe  ats  longment  bepenb,  tiebant 
nr'e 


Such.  Intrat.  HilL  19  Car.  2-.  C2?° 
Rot.  1785. 

Ejectment.  'Barnch  tuftian  Leflee 
of  Sir  "Thomas  Gore,  and  Qeorge 
HilliardyTvnftees  for  Sir  Richard 
Temple  Plaintiff,  againft  Mm 
Roper  Widow  Vifcountef*  Sal- 
tinglajs^  Defendant* 

ON  a  long  fpecial  Verdict  the  Cafe  V.  atfi  of 
was  fuch.  Sir  Peter  Zemple  being  Oiby  and U-. 
by  a  Fine  and  other  Conveyance  (made  JJ*U" 
12  Jac.  on  his  Marriage  with  the  De-  tlnu 
fendant's  Mother,  who  was  the  Daugh- 
ter of  Sir  Arthur  Throckmorton  then 
Owner  of  the  Lands  in  Queftion,  and 
who  made  the  Conveyances)  Tenant 
for  his  Life  with  Power  to  make  Lea- 
fes  of  any  Lands  ufually  let  at  any 
Time  before,  in  PofTeffion  for  3  Lives, 
or  any  Number  of  Years  determinable 
on  3  Lives,  referving  the  Rents  then 
yielded,  fo  long  as  the  LefTees  their 
Executors  and  Affigns  mould  duely  pay 
the  Rents,  and  perform  the  Conditions 
according  to  the  true  Meaning  of  their 
Indentures  of  Leafe.  He  made  feveral 
Leafes  which  comprifed  all  the  Lands 
in  Queftion  (except  Luffieid  Grange)  to 
the  LefTors  of  the  Plaintiff  for  Years 
determinable  on  3  Lives,  of  which  the 
Defendant  is  one,  and  fo  long  as  the 
LefTees  ut  fupra  verbatim^  &c.  rendring 
the  fame  feveral  Rents  that  were  re- 
ferv'd  xiTjac.  payable  at  Michaelmas 
and  Lady-day.  As  to  Luffieid  (of  which 
the  Jury  were  not  fatisfy'd  whether  it 
was  in  Leafe  1 2  Jac.  or  not,  but  found 
it  to  be  in  Leafe  in  1570.  for  21  Years 
at  100/.  Rent)  he  leas'd  that  alfo  to 
the  LefTbrs  of  the  Plaintiff  for  the  fame 
Term,  with  the  fame  Claufe,  as  in  the 
other  Leafes,  viz.  fo  long,  &c.  ren- 
dring 100/.  and  afterwards  dy'd,  where- 
upon the  Remainder  vefted  in  the  De- 
fendant ;  the  Rents  due  at  Michaelmas 
53.  were  Arrear  for  all  the  Tenements 
(except  Luffieid)  but  were  paid  within 
a  Month  after.  The  Rent  for  Luffieid 
due  at  Michaelmas  53.  was  duely  ten- 
dred,  and  before  the  next  Rent-day, 
the  Defendant  entred  and  oufted  the 
LefTors,  and  always  after  had  held  Pof- 
feffion of  the  Whole ;  and  now  the 
LefTors  by  their  LefTee  bring  their 
A&ion.  This  Cafe  had  depended  a 
E  .2  long 
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ne'e  call  De  Serjeants?,  &  ap?es  futt 
argue  per  mop.  3eo  Strop  que  eft 
tin  general  queffion  que  ertenD  al 
touts  leg  leafes,  feirt*  an  les 
leafes  fueront  bone  en  lour  crea- 
tion? (Un  auter  que  refpeg  touts 
fojftme  Luffieid,  fcift*  an  le  non 
payment  Del  rent  fait  tut  oetetmt- 
t.  Point.  mtion  lie  ear  t  3eo  teignoy  i.  Slue 
touts  les  leafes  fueront  tin  fotts 
bone,  2.  due  le  non  payment  ne 
futt  tin  Determination*  3!  p?tmer, 
teo  agree  obe  Brome  Del  auter  part, 
que  (ceur  leafes  nefteant  Deribe 
Ijo?s  ietfate  le  Lcflo?  (que  futt  tin 
trop  foible  racime  pur  tie!  p?obua) 
nies  per  berttte  Del  poiar  en  le  fet= 
tlemcnt,  12  jac.)  ft  ne  font  purrtt= 
ant  ai  Dit  poiar  $  garrant  per  ceo 
tls  nepoperont  effopet  bers  le  a)e-- 
fenDant,  que  futt  certainment  en- 
title al  remainDer  immeDiatement 
ap?cs  les  Deceafe  Del  Sir  Peter. 
Crois  qualifications  fueront  inftft 
Deffre  en  ceil  poiar,  i  que  les  ters 
Ieafe  fueront  ufualment  Demife,  $ 
ceo  concern  le  p?emuTeg  Del  Ieafe, 

2.  en  les  IjabenD'.bi^enle  limitation 
Del  effate,  $c*  pur  trois  toes  on  ans 
Determinable  iffint  $  cp  longment 
come  les  leffees,  $c*  papont,  $c* 

3.  en  le  reDDenD1,  que  les  rents 
Doient  effre  le  mefme  que  fueront 
12  jac.  ott  pluis*  Les  erceptions 
fueront  urge  bers  le  conffittttion, 
fur  !e  pn'mer  $  Darrein  qualificati- 
ons fotement,  le  pnmer  bers  touts 
les  leafes,  le  Darrein  bers  le  Ieafe 
De  Luffieid  folement*  Ciuant  al  fe= 
conD  qualification,  il  fuit  agree, 
que  le  limitation  futt  bien  garrant 
per  le  p?obifo,  effcant  le  mefme  in 

terminis  Obe   CCO,    UteS  fttt  le  COlt= 

ftrttSion  De  ceo  rurgeaft  le  mam 
qttefttott,  fcilicet,  toucljant  le  De- 
termination per  le  non  payment 
Del  rent*  i^es  ie  Ieafe  Del  Luffieid 
nemy  omnino  concern  en  ceo*  311 
futt  urge  que  ceur  leafes  fueront 
Defe8tbe  en  le  primer  qualification, 
pur  ceo  que  neft  trobe  que  les  tcr-- 
res  ttlTcnt  al  afctut  temps  ttfual= 
ment  Demife  Debant  12  jac.  (Botre 
eft  que  neft  iffint  erpzeffment  trobe 
fo?fque  al  Luffieid.  39es  eft  trobe 
erp^effment  que  les  rents  referbe 
fur  touts  les  auter  leafes  fue- 
ront les  rents  referbe  refpeRibe* 
ment  al  12  jac.  poet  effre  que 
rents  fueront  referbe,  <$  nul  De- 
mife fait?  Content  putt  ceo  effre 
fc?fque  fur  Demife?  €t  content  ceft 
verdianc-  fott  fo?fque  argumentative,  mi- 
my  cy  pre-  co?e  en  UIt  fpccfal  berDia  cere 
DicaSCi™0  alI#  bont  come  P*ecire  affitma* 
*  b'  tion  fi  le  argument  fort  DeDttce 
per  ncceffarp  confepence  come 
eft  it?,  lie  erttDition  eft  com- 
mon Hob.  54.  Fofter  &  Jackfon, 
1  Cr, 


long  Time  before  our  Call  of  Serjeants, 
and  it  was  after  argued  by  me.  I  faid, 
that  it  is  a  general  Queftion  that  ex- 
tends to  all  the  Leafes,  viz.  (i.)  Whe- 
ther the  Leafes  were  good  in  their 
Creation  ?  Another  that  refpecls  all 
except  Luffieid,  viz.  (2.)  Whether  the 
Non-payment  of  the  Rent  be  a  Deter- 
mination of  them  ?  I  held,  1.  That 
all  the  Leafes  were  once  good,  2.  That 
the  Non-payment  was  not  a  Determi- 
nation. As  to  the  firft,  I  agreed  with  i.pwv«, 
Brome  on  the  other  Side,  that  (thefe 
Leafes  not  being  deriv'd  out  of  the  E- 
ftate  of  the  Leflor  (which  was  too  weak 
a  Root  for  fuch  a  Product)  but  by 
Virtue  of  the  Power  in  the  Settlement, 
12  Jac')  if  they  be  not  purfuant  to  the 
faid  Power,  and  warranted  thereby, 
they  could  not  ftand  good  againft  the 
Defendant,  who  was  certainly  intitled 
to  the  Remainder  immediately  after 
the  Deceafe  of  Sir  Peter.  Three  Quali- 
fications were  infilled  to  be  in  this  Pow- 
er, 1.  that  the  Lands  leas'd  were  ufu- 
ally  demis'd,  and  this  concerns  the 
Premiffies  of  the  Leafe.  2.  in  the  Ha- 
bend\  viz.  in  the  Limitation  of  the 
Eftate,  &c.  for  3  Lives  or  Years  fo 
determinable,  and  fo  long  as  the  Lef- 
fees,  &c.  pay,  £$c.  3.  In  the  reddend", 
that  the  Rents  ought  to  be  the  fame 
that  were  12  Jac.  or  more.  The  Ex- 
ceptions were  urged  againft  the  Fra- 
ming on  the  firft  and  laft  Qualifications 
only,  the  firft  againft  all  the  Leafes, 
the  laft  againft  the  Leafe  of  Luffieid  on« 
ly.  As  to  the  fecond  Qualification, 
it  was  agreed,  that  the  Limitation  was 
well  warranted  by  the  Provifo,  being 
the  fame  in  terminis  with  it,  but  on 
the  Conftruclion  of  that  arofe  the 
main  Queftion,  viz.  touching  the  De- 
termination by  the  Non-payment  of 
the  Rent.  But  the  Leaie  of  Luffieid 
was  not  at  all  concerned  in  this.  It  was 
urged  that  thefe  Leafes  were  de- 
fective in  the  firft  Qualification,  for 
that  it  is  not  found  that  the  Lands 
had  at  any  Time  ufually  been  let  be- 
fore 12  Jac.  The  Truth  is,  it  is  not  fo 
exprefly  found,  only  as  to  Luffieid ; 
but  it  is  found  exprefly  that  the  Rents 
referv'd  on  all  other  Leafes  were  the 
Rents  referv'd  refpectively  to  the  izjac. 
Can  it  be  that  Rents  fhould  be  re- 
ferved,  and  no  Demife  made  ?  How  can 
it  be  but  upon  a  Demife?  And  tho' 
this  be  but  argumentative,  yet  in  *Ver£BmtR 
fpecial  Verdict  it  is  as  good  as  a  prCcife  as 
precife  Affirmation,  if  the  Argument  Pleading. 
be  deducted  by  neceflary  Confe- 
quence,  as  it  is  here.  The  Learning 
is  common.  Hob.  ?4.  Fofter  &  Jackfon. 
Qto.. 
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SecCro.  El.  Cr.  El.  167.  Cafe  de  Willis  &  Jermins, 
S<c"     66      &   **■■*■   4   Co-   Fulwood   Ca*"e5  Ro11- 

Moor'267!'  P^t  2.  p.  697.   ^es  ouftet  urge, 

45i.  que  Doet  efftre  ufualntent  Demife* 

Hob.  54  fiEluicunque  oofetDera  le  tertuce  oe 

Neir.Abr.  ceft  jjeejj|rt}  pcnreta  que  nul  Doubt 

47rP'-2-  fuIt  Elt  tz  p0lntj  ai  je  triaj5  co= 

ment  o?e  ftitt  utt  qttefffon  al  oai% 
Cat  content  fott  De  muuffrp  ttaue 

quant   Hi   Luffield,   que   non  conftat 

que  ceo  ftttt  Demife,  al  12  jac.  ou 

put  20  ang  DeDant,  (mes  in  tentp0 

tie  dueen  Elizabeth,  u  fnit  Detnife 

put  21  ait0)  unco?e  quant  al  tout0 

Us  autet  !eafe0  ml  eft  ttofee  fo?f= 

que  que  leg  tent0  tefctoe  fuetont 

poft.;o.    •  ie0  mefme  come  en  12  jac.  nul  non 

conftat  que  (10  ne  fuetont  Donque 

tenure  ou  put  20  an0  Dcoant,  put 

quop  ceff  Diffetence  Del  penning; 

De0  cent  repetal  patt0  fo?fque  que 

tl  conffoit  al  imp  que  tout0  cent 

autet  tettes  fuetont  Donque  $  ufc 

Bemifeavo-  font  ttCUallp  Demife*    €t  ceo  jeo 

iunt  fuffice  concetoc  le  cotttt  intenDeta,  &  eo 

de  fair  tew    potius,  i.  put  ceo  que  afcun  man* 

dtm-Zio    "M  *e  aentife  ftlffifl  ?  nul  neceffitt) 

b  c'    Del  Demife  pet  3nDentute  5  Demife 

a  fcoiunt  ou  pet  copp  fetoera  De 

fait  tette  Deftee  accompt  Demifa- 

ule,  ou  pet  leffatttte  De  32  h.  8.  ou 

13  Eiiz.  ou  pet  Uettue  Dun  poiat, 

2  Cr.  f.  76.  Cafe  de  Baugh  &  Haynes, 
6  Co.  D.  de  Worcefter  37.  2.  SlttCiettt 

tenements  come  tmx  touts  font 
ttoue  oeftte  pet  netetfarp  confe- 
quence  (cat  le  3Iutp  ttoDe  les  tents 
Deffte  le  mefme  co'e  in  12  jac.)  fet- 
tont  t'ntenD  Deffte  ufualment  De* 
mife,  cat  eft  en  pint's  common 

Ufe  iflfttt  fait.  Roll,  part  2.  697.  p.  4. 

En  chores    %i  tut  iietDia  ttofee  tin  Demife, 

ambiguous   fans  mention  De  quel  tenute  le 

cefique  en   tetce  eff  jj  fma  mten&  Socage, 

fer'aentTnT  «tt   effeaut   le   piuis  common* 

1  saik.  69, '  iHttant  al  Luffield,  tout0  le  fo?ce 

324, 3*5-     Del  oojeaion  sift  en  le  patois  (ufu* 

alm't  Demtfe)  le0  patoI0  ufuaiiy  $ 

ufed  font  conjttgata  $  out  en  Up  Dtf= 

fetent  interpretations  folonque  le 

Le  force  de  mattet  a  que  fontapplp*   €n$& 

paroisufnai-  cutt  cafe0  (ufed)  require  temp0  tm= 

roentdemifc.  tnemojiai,  me0  Donque  eft  De  fatt 

Foft-37.      un  tnljetitauce,  come  en  un  c&p* 

mm  ou  common  pet  p?efcttptwn 

OU  modus   decimandi,  put  Utt  C0Ht= 

penfation  put  Dilutes  in  fpecie,  mes 
icp  cettes  ne  fcoet  tmz  p?etenD  De= 
itte  neceffarp  Dercurjjer  jufque  tp 
ijaft  meafutc  De  temps,  $  teo  con- 
ceive que  kp  fetta  fatigfie  pet 
fepetal  aas  De  nemflinff*  Cat 
ft  etceDeta  Deue  fuit0,  lou  fet= 
ront  fit  le  limits?  quateal  ttois 
foits  pints  que  al  Deutf  $  co= 
ment  en  teafon  poet  le  tetmi- 
ttus  eftte  al  afcun  nuniDet  pluis 
que 


Cro.  El.  167.  the  Cafe  of  Willis  &  Jer- 
mins, ^515.  4  Co.  Falwoofs  Cafe,  Roll. 
part  2.  p.  697.  Eut  it  was  further 
urged  that  it  ought  to  be  ufually  de- 
mifed.  Whoever  fhall  obferve  the 
texture  of  this  Verdidt,  will  think 
there  was  no  Doubt  in  this  Point  at 
the  Trial,  though  it  was  now  a  Que- 
ftion  at  the  Bar.  For  although  it  be 
induftrioufly  found  as  to  Luffield  that 
non  conftat  that  it  was  demifed  at  12 
Jac.  or  for  20  Years  before,  (but  in 
Queen  Elizabeth's  Time  it  was  demis'd 
for  21  Years)  yet  as  to  all  the  other 
Leafes  nothing  is  found  but  that  the 
Rents   referv'd    were  the  fame   as  in 

12  Jac.  no  non  conftat  that  they  were 
not  then  demis'd,  or  for  zo  Years  be- 
fore i  wherefore  was  this  Difference  of 
the  Penning  of  thefe  feveral  Parts  (of 
the  VerdicV)  unlefs  it  appear'd  to  the 
Jury  that  all  thofe  other  Lands  were 
then,  and  had  been  ufually  demis'd  ? 

And  this  I  conceive   the   Court    will  Demlfe  at  W\U 
intend,  and  the  rather  for  that,  1.  A-  f!'ffices  t0 
ny  manner  of  Demife    fufficeth  ;    no  ?ak?  Land' 
Neceffity  of  a  Demife  by  Indenture  ;  a  L^ 
Demife  at  Will,  or  by  Copy  Ihall  ferve 
to  make  Land  be  accounted  demifable, 
either  by  the   Statute  of  32  H  8.  or 

13  Eliz.  or  by  Virtue  of  a  Power,  2 
Cro.f.  76.  Cafe  of  Baugh  and  Haynes, 
6  Co.  D.  of  Worcefter  37.  2.  Ancient 
Tenements  as  thefe  all  are  found  to  be 
by  neceflary  Confequence  (for  the  Jury 
finds  the  Rents  to  be  the  fame  as  in 
12  Jac')  fhall  be  intended  to  be  ufually 
demis'd,  for  it  is  in  the  moft  common 

Ufe  fo  to  do,  Roll,  part  2.  697.  p  ±  \f  In  Things 
a   Verdid    finds    a    Demife,   without  f,"'***??'/ . 
mentioning  of  what  Tenure  the  Land  %^X 
is,  it  ihall  be  intended  Socage,  that  be-  JhaU  be  in- 
ing  the  moft  common.     As  to  Luffield,  Unded' 
all  the  Force  of  the  Objection  lies  in 
the   Words  ufually  demifed,  the  Words 
ufually     and    ufed    are    conjugata    and 
have  in  Law  different  Interpretations 
according    to    the    Matter    to   which 
they  are  apply'd.     In  fome  Cafes  ufed  The  Force  of 
requires  Time  immemorial,    but  then  Words  */**!% 
it  is  to  make  an  Inheritance,  as  in  a  demifed- 
Way  or  Common  by  Prefcription,  or 
a  Modus  decimandi  for  a  Compenfation 
for  Tithes  in  fpecie;  but  here  furely  it 
will  not  he  pretended  to  be  necefTary 
to  run  out  to '  fo  vaft  a  Meafure  of 
Time,    and    I   conceive   that    here   it 
fhall  be  fatisfy'd  by  feveral  Afts  of  de- 
mifing.     For  if  it  fhall  exceed  twice, 
where    fhall    the    Bounds    be    fis'd  ? 
Why    at  three  Times  more    than   at 
two  ?   and    how   in  Reafon   can    the 
Bounds  be  at  any  one  Number  rather 
than 


lo 
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que  al  fro  que  eft  fo?fqtte  tm  fiiuxic 
unite  memtije,  fanss  nn  pofitlue 

cunfritutton,  que  ne  poet  icp  p?e= 
terns  t  €n  tin  affon  sees  tin  pro  eo 
que  Ton  djien  occiBe  batuits,  le 

hlitf  Bit,  ad  mordendum  oves  confuet. 

uhcojc  eft  en  common  experience 
que  Bene  foits  otetfton  efteant 
pjofie,    ooet   amplement  fatisfte 

(confuet.)   Roll,  part  2.  Tit.  Powers, 

f.  261.  eft  eiwetfmcnt  rcfoiDr,  que 
terre  Bene  fotts  Demtfe  eft  Bents 
tin  peine  Be  fair  iearcg  Be  terre  ufu* 
altneht  Bemife*  ©?e  come  fuit  er= 
pjcfTmcnt  trooe  que  futt  oemtfe  in 

tcmp0  ffilueeil  Elizabeth,  iffint  ceft 

leafe  mention  tout  Beftre  en  le  cc= 
cupation  Be  troi0  repcral  perrons, 
$  ne  poet  cftre  intents  Beftre  en  lour 
occupation  fojlque  per  Oemife  $  if= 
Hut  eft  tsette  fours  nemife*  (Duffer 
ceo  fur  le  nature  Be  ceo,  il  appear 
per  le  leafe  troBe,  que  futt  parcel 
Bel  Phojp  tetgnent  Be  Weftm.  $ 
iffint  oeighant  al  Kop  per  Statute 
Be  31  h.  8.  ne  ferra  tntenn,  quia 
pur  afctin  temps  il  remain  en  le 
co?one  $  que  Burant  ceft  temps  il 
ferra  Bemife  per  intenBmenf,  $  tf= 
Cnt  ferra  pnfe  Bauer  eftre  ufttal» 
Ante  29.  went  Bemife  Being -le  p?otitfo :  Ct 
coment  que  fttittroBe  que  non  con- 
ftat  que  futt  oemtfe  in  12  jac.  ott 
put  20  ans  Beoant,  ceo  eft  mil  Bop 
material  quant  a  ceft  point*  Car 
■nous  fommes  fur  ceft  particular 
poiar,  que  ncft  confine  al  afcttn 
temps,  nemj?  fur  leftature  Be  32H. 
8.  ou  les  auter  Statutes  que  en 
ceft  point,  confine  le  temps  Be  Be= 
ifn'facie  terres  al  20  ans*  (En  ceft 
cafe  attti  le  patrols  ttfualment  Be- 
mirc  potent  bien  auer  ceft  interpre- 
tation fctl't  (ttfualment  en  Bemife) 
9  ceft  fence  eft  him  fatisfie  ooe  le 
leafe  Be  21  ans  troBe  Beftre  fait  en 
temps  Be  dueett  Elizabeth,  ^es 
certes  ce  que  fuit  troBe  en  ceft  par= 
ticular,Be  ncfteant  Bemife  in  12  Jac. 
ou  pur  20  ans  oeoant,  ne  fuit  om- 
nino  iii  eefpea  al  point  Be  ttfualment 
Bemife,  mes  fcfrun  auter  oojeaton, 
fctft  touc&aui  le  rent  ut  fupra,  nul 
Nui  rent  re-  rout  eftcattt  Bonque  referoe*  Ct 
ferve  Pur  quant  a  ceo  jco  concciBe  le  leafe 
Luffieid  m  tone  non  cbffant  ceft  oujeaiom  Car 
11  Jac-  ity  eft  un  general  poiar  Be  fair  lea- 
res  Be  touts  ott  afcttn  Bes  p?emiffcs, 
<j  Luffieid  efteant  part  le  poiar  Boet 
ertenB  a  ceo,  $  ergo  pur  mil  re- 
ctaufe  re-    ftrtsion  repugnant  a  ceo  ferra  toll, 

ETenK      COme  S^ttt  Be  tCItt  IjOjS  tCtre,  p20= 

ferra  void.    Wfo  Q"e  necljargera  le  terre  eft  BoiB, 

i  inft.  148.  a.  ct  content  que  afcttn 

foits  conffrutttons  per  cquttp  ferra 

2  aumit 


than  at  that  which  is  but  a  fmgle  Unite 
lefs,  without  a  pofitive  Appointment, 
which  cannot  be  here  pretended  ?  In  an 
A&ion  againft  one  pro  eo,  that  his 
Dog  killed  Sheep,  the  Writ  faid,  ad 
mordendum  oves  confuet.  Yet  in  common 
Experience  twice  killing  being  proved, 
will  amply  fatisfy  {confuet.')  Roll,  fart 
2.  Ut.  Powers,  f.  261.  it  is  exprefly 
refolv'd  that  Land  twice  demifed  is 
within  a  Power  to  make  Leafes  of 
Land  ufually  demis'd.  Now  as  it  is 
exprefly  found  that  it  was  demis'd  in 
the  Time  of  Queen  Elizabeth,  fo  this 
Leafe  mentions  the  whole  to  be  in  the 
Occupation  of  three  feveral  Perfons, 
and  it  cannot  be  intended  to  be  in 
their  Occupation,  unlefs  by  Demife, 
and  fo  it  is  twice  demifed.  Befides,  on 
the  Nature  of  the  Thing  it  felf,  it  ap- 
pears by  the  Leafe  found,  that  it  was 
Parcel  of  the  Priory  holding  of  Weftm. 
(Abbey)  and  fo  coming  to  the  King  by 
the  Statute  of  31  H.  8.  it  fhall  not  be 
intended,  but  that  for  fome  Time  it 
remained  in  the  Crown,  and  during 
that  Time  it  fhall  be  demis'd  by  In- 
tendment, and  fo  fhall  be  taken  to 
have  been  ufually  demis'd  within  the 
Provifo.  And  tho'  'tis  found  that  non 
confiat  that'  it  was  demifed  at  12  Jac.  Ante  p.  2.9; 
or  for  20  Years  before,  that  is  no  Way 
material  as  to  this  Point.  For  we  are 
upon  this  particular  Power,  which  is 
not  confined  to  any  Time,  not  upon 
the  Statute  of  32  H.  8.  or  the  other 
Statutes  which  in  this  Point  confine  the 
Time  of  demifable  Lands  to  20  Years. 
In  this  Cafe  alfo  the  Words  ufually  de- 
mifed may  well  have  this  Interpretation, 
viz.  (ufually  in  demife')  and  this  Senfe 
is  well  Satisfied  by  the  Leafe  of  21  Years 
found  to  he  made  in  the  Time  of  Q. 
Elizabeth.  But  furely  what  was  found 
in  this  Particular,  of  not  being  in  De- 
mife the  12  Jac.  or  for  20  Years  be- 
fore, was  not  at  all  in  Refpedt  to  the 
Point  of  ufually  demifed,  but  to 
another  Objection,  viz.  touching  the 
Rent  tit  fupra,  no  Rent  being  then  re- 
ferv'd.  And  as  to  that  I  conceive  the  No  Rent  re- 
Leafe  to  be  good  notwithstanding  this  fined  for  Luf- 
Objeftion.  For  here  is  a  general  Pow-  heId» I2  Jac* 
er  to  make  Leafes  of  all  or  any  of  the  CUufirepug- 
PremifTes,  and  Luffieid  being  Part,  the  p^J^* 
Power  ought  to  extend  to  that,  and  pMbTlold. 
therefore  fhall  be  taken  away  by  no 
Reftriction  repugnant  thereto,  as  a 
Grant  of  Rent  out  of  Land,  Provifo  that 
it  fhall  not  charge  the  Land,  is  void, 
1  Inft.  148.  a.  And  although  fome- 
times  Conftructions  by  Equity  fhall  be 
ad- 
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j  Salk.  324, 
I** 

Hob.  p.  70, 
7 1 .  Cafe  de 
Stukeley. 


:  Salk.  6% 


Holl.  a.  p. 


%.  Point. 


abmtt,  unco?e  la  lev  mtnqtie  allots 
era  tiel  que  befeateca  ouftcrment 
ceo  que  eft  grant  bebant  ou  eft 
repugnant  al  pant*  ©irentfoit 
grant  ljo?s  le  spaiw  tse  Dale  en 
que  le  granto?  nan  mm,  pioUiCd 
He  ne  cnarrtec  le  perron,  celt  p?o= 
irifo  eft  Xjoiti  content  (e  repugnancy 
napptett  en  le  fait*  feoffment  fur 
routs'  que  le  feoffee  aiera  tie  Weftm. 
al  Rome  tnttois  beurs  le  condition 
eft  boib  pur  rimpoffibllttp,  1  Inft. 

206.  b.  Dyer  5  Eliz.  222.     Ergo  it]> 

ft  ceft  boet  fait  lercrctfc  be  poiar 
f  mpoffiblc  la  Uy  rcjeScra  ceo,  g  le 
groat  effopera  fans  ceo*  $®t$  ft  le 
claufe  be  referbance  eft  Bel  rent, 
Uonqtte  ptdti,  ou  plttis,  $  afcun 
cljofe  eft  pluis  que  rten,  $  ft  nil  fuit 
bonque  referbe,  1061.  eft  mult 
putts,  $  tin  ample  rent  $  le 
fcerp  rent  que  eft  trobe  beffre  re= 
ferbe  en  le  ancient  leafe*  3!co  nab- 
Uera  icv  put  ceo  que  jeo  trobe  tut 
erp?efs  autljo?itp  en  le  point,  Roil. 

£art  2.  Tit.  Power  fol.  262.  p.  15.  JLOU 

le  potac  fuit  ne  ieflTer  touts  les  ter= 
res  generalment,  renbant  tiel  rent 
que  fuit  referbe  beur  aits  piscDem 
bebant  ou  piuiS;  $  tut  leafe  fuit 
fait  mm  tenement  que  ne  fuit  leafe 
©mnino  oeins  les  oeuc  ans,  $  re-- 
roibe,  que  ceft  leafe  fuit  bone,  Being 
le  poiar,  $  le  leffb?  poit  refctbee 
quel  rent  il  pleiff*  Darrcinment 
less  patois  (al  afcun  temps  tv  be- 
bant  ufualment  bemife)  bonent  er- 
p?eu~ment  poiar  be  bemife  rerres 
nemt»  abonque  bemife,  $  implp 
fo?tment  que  afcun  ^ts  terres  ne 
fueront  bonque  bemife,  ergo  le 
claufe  bel  rent  boit  ertettber  fole- 
meut  al  tiels  terres  que  bonque 
fuercnt  bemife,  $  quant  al  auter 
afcun  rent  poet  eftre  referbe  al 
pleafure,  foionque  le  bit  cafe,  t  if* 
fint  quant  al  les  qualification  bel 
ufualment  bemife  $  referbe  w 
rents  jeo  concei&e  que  les  ieafes  ne 
font  peccant  ou  befesibe,  mes  que 
US  uflent  un  bone  creation* 

£mant  al  feconb  point  an  le  non- 
payment m  rent  roit  tut  betermi- 
natiou  bes  Ieafes*  3ico  ronceibe 
que  nemp*  mitt  eft  que  tU  trobc 
que  les  rents  ne  fuerontpai>;  ^es 
weft  trobe,  que  afcun  bemano  fuit 
fait*  €t  fur  ceo  beur  queftions 
out  eftre  fait*  i.  an  les  parols  ci> 
longment*  gc,  font  un  csnbitioft 
cu  (imitation.  2.  git  le  ttcn  pay- 
ment, fans  bemanb  betermincra 
ies  Ieafes*  pur  le  pn'o?,  men  frc= 
re  Maynard  que  argue  be  mott 
part,  uQ  urge  que  cettr  parols 
lie  font  condition  ne  limitation, 
mes 


admitted,  yet  the  Law  will  never  al- 
low fuch  as  will  utterly  defeat  what 
is  granted  before,  or  is  repugnant  to 
the  Grant.  If  a  Rent  be  granted  out  Hob.  p.  70; 
of  the  Mahor  of  Dale  in  which  the  7 '  ■ 
Grantor  has  nothing,  provifo  not  to  £™cel?g 
charge  the  Perlbn,  this  Provifo  is.  void-, 
altho'  the  Repugnancy  do  not  appear 
in  the  Deed.  Feoffment  on  Condition 
that  the  Feoffee  fhall  go  from  Weftm.  to 
Rome  in  three  Hours,  the  Condition 
is  void  for  the  Impoflibility,  1  Inft.  206. 
b.  Dyer,  $  Eliz.  222.  Ergo  here  if  this 
will  make  the  Exercife  of  the  Power 
impoffible,  the  Law  will  reject  it,  and 
the  Power  mall  Hand  without  it.  Eut 
if  the  Claufe  of  Refervation  be  of  the 
Rent  then  yielded,  or  more,  and  fome- 
thing  is  more  than  nothing,  and  if  no- 
thing was  then  referved,  106  /.  is  much 
more,  and  a  large  Rent,  and  the  very 
Rent  that  is  found  to  be  referved  in  the 
old  Leafe.  I  fhall  not  add  here,  be- 
caufe  I  find  an  exprefs  Authority  in 
Point,  Roll,  part  2.  kit.  Power  f  J.  262. 
p.  15.  Where  the  Power  was  to  leafe 
all  the  Lands  generally,  rendring  fuch 
Rent  as  was  referved  two  Years  next 
before,  or  more  j  and  a  Leafe  was  made 
of  a  Tenement  which  was  not  leafed  at 
all  within  the  two  Years,  and  refolved, 
that  that  Leafe  was  good,  Within  the 
Power,  and  the  Leflor  might  referve 
what  Rent  he  pleafed.  Laftly,  the 
Words  (at  any  Time  heretofore  ufu- 
ally  demifed)  exprefly  give  Power  to 
demife  Lands  not  then  demifed;  and  ttoII.i.p.S.tf2 
ftrongly  imply  that  fpme  of  the  Lands 
were  not  then  demifed,  therefore  the 
Claufe  of  the  Rent  ought  to  extend 
only  to  fuch  Lands  as  were  then  demi- 
fed, and  as  to  the  other  any  Rent  may 
be  referved  at  Pleafure,  according  to 
the  aforefaid  Cafe,  and  fo  as  to  the 
Qualification  of  being  ufually  demifed 
and  referying  the  Rents,  I  conceive  that 
the  Leafes  are  not  faulty  or  defe&ive, 
but  that  they  had  a  good  Creation. 


As  to  the  fecond  Point,  Whether  the  *.  P« 
Non-payment  of  the  Rent  be  a  Deter- 
mination of  the  Leafes.  I  conceive  that 
it  is  not.  'Tis  true  it  is  found  that  the 
Rents  were  not  paid,  but  it  is  not 
found  that  any  Demand  was  made.  And 
upon  this  two  Queftions  have  been 
made.  1  •  Whether  the  Words  fo  lorig> 
&c.  make  a  Condition  or  Limitation  ? 
2.  Whether  the  Non-payment,  with- 
out Demand,  fhall  determine  the  Lea- 
fes ?  For  the  fifft,  my  BKOther  May- 
ntirjl  who  argued  on  my  fide,  has  ur- 
ged that  thpfe  Words  make  nei- 
ther a  Condition,  nor  Limitation, 
but 
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ntcs  folcmcttt  tin  caution  ou  mom= 
tow  al  Leffee  De  paper  font  rent  •, 
.Wo"  naDDcra  rtcn  a  ceo  rues  reitn= 
nttera  ceft  tseittt  fur  ie  Iticigljt  Be 
les  arguments,  $  appltciiiera  meg 
cnDeaucurs  nl  fccouD  point*'  €t 
fca  conceiue  que  content  ecu"  claufe 
foit  tut  limitation  (que  fait  ie  \w- 
Dtncc  pints  Dure) imtmz  un  DeutaitD 
eft  neceffatp  ou  ic  leaCe  ne  fcrra  a-- 
pamis  do  h-  ksiB*  lieo  punter  ment  agteera  leg 
nutation,  cafes  nnfe  per  Brome  Dei  auter  pat*', 
.feoffment  en  fee  qttoufo.uc  ie  feof= 
foi  patera  ioo.  9  e  4. 20.  tut  leafe 

quamdiu  fuerit  amicabilis,  7  E.  4.  16. 
IlFUtt  dum  fola  fuit,  durante  viduitate, 

37ji.6. 27.  fjau.ri  Ie  cafe  DC3  Air  pi. 
9.  tut  ieafe  pur  Hie  dummodo  leffee 

folveret  redditum  DC  20  m.  fsttC  Cft  C}> 

p2-crtjein  al  p?efeut  cafe  come  poet 
cure ;  touts  cent  patois  font  pa= 

1  Saik.  413,  i'OlS  13C-  limitation,   $  quamdiu  tv 

4'4-  proper  a  ceo  come  attuin   3eo  attrt 

amrec ta  les  irroun&si  Del  lep  mife  p' 
Hi&  que  eft  ie  office  eel  tin  Iimita= 
tioit  Kcucraiment  De  Determine  Ie= 
if  ate  Tains  eutrp  ou  claim,  <j  que  tut 
eftrange  al  Common  5lep  p?enD?a 
nnfeantaite  Dun  limitation*  a  quel 
pur  refpons,  3co  offer  ceft  Difcerft= 
ti>  inter  tin  limitation  ocpenDant 
fur  tut  collateral  angle  as,  Deftre 
perfomie  unica  vice  $  un  limitation 
j&epeitiiant  fur  payment  M  rent, 
que  arifeljojs  Ie  terre,  que  per  fon 
trcation  poet  aner  continuance  Del 
fucccffitjc  ass ;  *^es  ceft  Difference 

ItCjCtetlB  al  Cufe  De  dummodo  folveret 
redditum.     Ergo  CCQ  DOCt  reqUt'tC  ttlt 

An  demand   particular  refpons*   JBt'c  cafe  eft 

del  rent  ne-    j.,,.  tm   ^mnt   jJ0?cj   |5£j   fCrrC,  $ 

vantTcftaic  B^er  continuance  en  mceeffifoe  aas, 
determine  mes  item?  Mint  les  limitations  en 
fw  ceft  umi-  lauter  tales*  Ct  content  Its  IiD?cs 
ration.        Cf{g  touts  coitcurre  que  leftate  Dc- 

Sec  2  Cro.       ternijne    fang    entrp  0U    Claittt,   Mt= 

44"  co?e  mil  aut!)0?itp  aD  eftre  cite,  lou 

in  cafe  Dun  rent  leftatc  Determine- 
ra  fans  DemanQ  Del  rent,  Ie  reafen 
Doitt  jeo  conceive  Deftre  pur  ceo  que 
eft  autct  rcmcop  pur  Ie  rent  fans 
tiel  rmom*;  nemp  en  les  autre 
cafes*  La  lep  eft  tut  cgal  Dtfpenfcr 
Be  3uftice,  $  nerelinque arcunfatts 
teme&p  pur  fen  D?oit,  fans  fott  p?o= 
ptc  lacfics*  SfcJes  el  frequentmettt 
tempera  ■$  co?rigc!e  rtiro?  $  fclteritp 
lies  contracts  per  moflffpfnij:  penal 
daufes  cue  le  allopDafcun  reafona* 

Demand  del  bie  cu'CUittftances  lou  Ie  Dutp  eft 

rcncncceffa-  jn   tuto  $'aut£tniCnt  P^ClUDe    $  fC= 

7. cn  c*!c.  cure,  ergo  en  cafe  Del  condition  Dc 
deicondm-   j,£fcat  un  €|j.l1te  pUt  non--papinent 

sec  1  Neif.   Del  rent,  la  ley  fans -pjototfion  Del 

Abr.  630,      pai'tp3    UteS   ex    inftitutione  propria 

*>j«.  +  nit 


but  only  a  Caution  or  Monitory  to  the 
Leffee  to  pay  his  Rent  ;  I  fhall  ad  no- 
thing to  this,  but  fhall  leave  this  Point 
on  the  Weight  of  his  Arguments,  and 
apply  my  Endeavours  to  the  fecond 
Point.  And  I  conceive  that  tho'  this 
Claufe  be  a  Limitation  (which  makes 
the  Province  more  hard)  yet  a  Demand 
is  neceffary,  or  the  Leafe  fhall  not  be 
avoided.  Pirft  I  fhall  agree  the  Cafes  WorJsofU- 
put  by  Brome  on  the  other  fide.  Feoff-  nutation. 
meat  in  Fee  till  the  Feoffor  fhall  pay 
100/.  9  E.  4.  20.   a  Leafe  quamdiu  fu-  • 

exit  amicabilis.,  7  E.  4. 16.    So  dum  fola 
fuit,  durante  viduitate,  37  H  6.  27.  And 
alfo  the  Cafe  of  3  Aff.  pi.  9.    A  Leafe 
for  Life  dummodo   the  Leffee  folveret 
redditum  of  20  Marks,  which  is  as  near 
the  prefent  Cafe  as  can  be;   all  thofe 
Words  are  Words  of  Limitation,  and 
quamdiu  as  proper  for  that  as  any.     I  1  Salk.  413. 
fhall  alfo  agree  the  Grounds  of  the  Law  4'4- 
laid  down  by  him,   that   it  is  the  Office 
of  a  Limitation  generally  to  determine 
the  Eftate  without  Entry   or  Claim, 
and  that  a  Stranger  at  Common  Law 
fhall  take  Advantage  of  a  Limitation. 
To  which  for  Anfwer,   I  offer  this  Di-- 
verfity  between  a  Limitation  depend- 
ing on  a  collateral  fingle  Act,  to  be  per- 
formed unica  vice,   and   a  Limitation 
depending  on  Payment  of  Rent,  which 
arifes  out   of  the  Land,  which  by  its 
Creation  may  have  a  Continuance  of 
fucceffive  Acts  :    But   this   Difference 
does  not  extend  to  the  Cafe  of  dum- 
modo folveret  redditum.    Therefore  this 
will  require  a  particular  Anfwer.     Our  Whether  a  De- 
Cafe  is  of  a  Rent  iffuing  out  of  the  mandofthe1 
Land,    and  to   have   Continuance  in  £w'/l"ee'£ 
fucceffive  Ads,  but  not  fo  the  Limita*  ^L^Zlel-6 
tions  in  the  other  Cafes.     And  tho'  the  mive  on  this 
Books  cited  all  agree  that  the  Eftate  Limitation. 
determines  without  Entry  or  Claim, 
yet  no  Authority  hath  been  cited  where 
in  "Cafe  of  a  Rent  the  Eftate  fhall  de- 
termine without  a  Demand  of  the  Rent, 
the  Reafon  of  which  I  conceive  to  be, 
becaufe  there  is  another  Remedy  for 
the  Rent  without  fuch  Rigour  ;  which 
is  not  in   the  other  Cafes.     The  Law 
is  an  equal  Difpenfer   of  Juftice,  and 
leaves  none  without  a  Remedy  for  his 
Right,  without  his  own  Laches.  But  it 
frequently   tempers    and  corrects   the 
Rigour  and  Severity  of  Contracts,  by 
mollifying    penal     Claufes    with     the 
Alloy  offome  reafonableCircumftances 
where  the  Duty  is  in  tuto,  and  other-  Demand  of  the 
wife  provided  for  and  fecured  ;  there-  ?J"f* 
fore  in  Cafe   of  a  Condition   to   de-  condition. 
feat   an    Eftate  for  Non-payment    of 
Rent,  the  Law  without  Provifion  of 
the  Party,    but   ex  inftitittionc  propria 
fays, 
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tut  que  Boft  effre  tin  BemanB  cbe 
tout  ccrtaintp  Bel  temp0  $  lieu, 

4  Co.  Cafe  de  Burroughs,  3  Co.  Cafe 

de  Pennant,  $  infinite  auter  cafe0+ 
et  content  que  le  rent  foit  Beftrc 
pap  at  un  lieu  &o?s  lie  la  terre  un* 
core  Detnann  necefiTarp,  (encounter 

2  Nelf.  Abr.  Dyer  51.  &c  Com.  73.  Cafe  de  Kidwel- 

ii&2-  ley)  COme  eft  agree  in   Burroughs 

Cafe;  $  f flint  Gro.  Eliz.  415.  Buskin 

&  Edmunds,  car  le  rent  ftiil  remain 
iffint  $  ne  BcBeigne  an  fumme  in 
grotfe,  me0  retain  le  nature  Bun 
rent,  $  Boit  eftre  attenB  obe  un  Be- 
lnauB  come  Ton  occeftarp,  Hob.  330. 

Hanfon  &  Norcliffe.     Ct  COlllC  Ctr  lit 

cafe  nun  contrition  iffint  eft  nurt 
Banter  feeuctfieg  pur  payment  Be 

Nomine        tCllt,  ergo  CU  tilt  Nomine  poense  eft 

pan*  nemy  vMz  al  rcferbance  Bun  rent  (que 

recoverable    Jjgjjg  aj  £fttHttQC  $  eitUICra   U  Wit 

JS™  come  appurtenant)  mil  benefit  fer- 
7  Co.  aj!     ra  etue  Be  ceo  fan0  BemanB  Bel  rent, 

2  NelL  Abr.  Hob.  82.    Grobham  verfus  Thornebu- 
1182.  ry3  &   208.  Brown  &   Drury,  Hutt. 

St  IJ4-  Lamb  &  Weft.    Jffint  fur   Uti 

venant.       cobenant  per  iclfcc  que  fi  ie  rent 
foit  arere  ai  afcun  jour  le  leftor  a- 

ijeta  20 1.  Nomine  pcena?.  IDet  ItC  gift 

pur  ceo  rang  BemanB,  Godboit.  154. 

Spencer  &  Points.  3  flint  MUtf  CIT  Cafe 

Bun  bono  pur  performance  Beg  co- 
venants un  Be  quel  eft  put  pap* 
ment  Be  tent,  ttneorc  nul  forfeiture 
incttrgcra  fan0  BemanB*  €t  co= 
ment  le  bono  foit  collateral,  «  per- 
aBbenture  i'agion  fur  ceo  port  en 
Lo  or  *c  nofme  Bun  erccutor  quanB  le 
charter-  t*cnt  futbaff  le  rebcrfion  al  Ijeir,  un* 
Party.  core  BenianB  Be  rent  eft  necelfarp, 
1  Mod.  8y   ou  !e  aaion  neff  maintainable ;  ic= 

fiUt  aBjttBge,  Cr.  Car.  Cafe  de  Chap- 
man, fol.  76.  Hob.  fol.  8.  Cafe  de  Ba- 
ker &  Spayne.  Roll,  part  i.  p.  460.  pi. 

13-  a.  (cafe  per  3inBentute  reu= 
Bant  rent  ai  4  Jfeaff0,  lelfce  iup  ipe 
per  obligation  Be  paper  folohque 
ie0  term0  Bel  leafe,  robligatton 
neft  forfeit  fan0  BemanB,  car  ccft 
Boet  eftre  pap  come  rent  felonque 

i'lttBentUte,  Cafe  de  Home  &  Barber, 
ft  le  mefme  page  pi.  9.  le  Cafe  de 
Spencer    &  Points  fupra.     <£tt  tOUt0 

ceur  cafc0  eft  agree,  que  pur  le 
mere  Butp,  un  BemanB  ncft  necef 
farp,  mc0  lou  eft  un  penaltp  ou  per 

forfeiture  B'Cffate,  OU  Nomine  pcenae, 

que  font  forfque  fecurttic0  pur  le 
rent,  la  Boit  eftre  un  BemanB  Bel 
rent,  ou  nul  forfeiture  ou  penaltp 
incurgera;  v£t  content  le0  par- 
tie0  ne  font  p?obiuon  pur  un  nc- 
maiiB  en  nr'e  cafe,  quel  poet 
eftre  I'tnteut  Be  ceur  parol0 
(c^  longment  come  It  leifee  papera) 
forfque 


Et  Bond. 
Ray  m.  22 
Aloor  63d 
Cro.  El.  b 


fays,  that  there  ought  to  be  a  Demand 
with  all  Certainty  of  Time  and  Place^ 
4  Co.  Em-rough's  Cafe,    3    Co.  Pennant's 
Cafe,  and  infinite  other  Cafes.     And 
tho'  the  Rent  be  to  be  paid  at  a  Place 
out  of  the  Land,  yet  a  Demand  is  ne- 
ceffary,  (contrary  to  Dyer  51.  &  Com. 
73-  Kidiuelley's   Cafe)  as  is  agreed  in 
Burrough's  Cafe;  and  fo  Cro.  Eliz.  415. 
Buskin  and  Edmunds,  for  the  Rent  ftill 
remains  fuch,  and  becomes  not  a  Sum 
in  grofs,  but  retains  the  Nature  of  a 
Rent,  and  ought  to  be  attended  with 
a  Demand  as  it's  AccefTary,  Hob.  330. 
Hanfon  and  Norcliffe.     And   as   it  is  in 
Cafe  of  a  Condition    fo  is   it  alfo  of 
other  Securities  for  Payment  of  Rent, 
therefore  where  a  Nomine  poems  is  add-  Nomine 
ed  to  theRefervation  of  aRentfwhich  ?<*"*»<>**<!" 
fhall  go  to  a  Stranger,  and  follow  the  '£%£!'*  Dt~ 
Rent  as  appurtenant)  no  Benefit  fhall  m^defthi 
be  had  of  it  without  a  Demand  of  the  R™*- 
Rent,  Hob.  82.  Gtohham  againfl  ^horn- 
bury,  S  208.  Browne  and  Drury,  Hntt. 
114.  Lamb  and  Weft.     So  On  a  Cove-  So  on  Cove- 
nant from  the  Leffee  that  if  the  Rent  "ant 
be  Arrear  at  any  Day,  the  Leffof  fhall 
have  20 /.  Nomine  poena.  Debt  does  not 
lye  for  it  without  a  Demand,  Godboit. 
154  Spencer  and  Points.  So  alfo  in  Cafe  *»<<  Bond. 
of  a  Bond  for  Performance  of  Cove- 
nants, one  of  which  is  for  Payment  of 
Rent,    yet    no  Forfeiture  fhall    incur 
without  a  Demand.  And  tho*  the  Bond 
be  collateral,   and  perhaps  the  Aclion 
brought  thereon  in    the  Name   of  an 
Executor  when  the  Rent  follows  the 
Reverfion  to  the  Heir,  yet  a  Demand 
of  the  Rent  is  neceffary,  or  the  A&ion 
is  not  maintainable  j  fo  adjudged,    Cr. 
Car.  Chapman's  Cafe,  fol.  76.  Hob.  fol.  8. 
Cafe  of  Baker  and  Spayne.     Koll.  part.  1. 
p.  460.  pi.  13.  A.  Leafes  by  Indenture 
rendring  Rent  at  4.  Feafts,  the  LefTee 
binds  himfelf  by  Bond  to  pay  according 
to  the  Terms  of  the  Leafe  ;  the  Bond 
is  not  forfeited  without  a  Demand,  for 
it  ought  to  be  paid  as  Rent  according 
to  the  Indenture,    Cafe  of  Home  and 
Barber,  and  the  fame  Page,  pi.  9.  the 
Cafe  of  Spencer  and  Points  fupra.    In  ail 
thefe  Cafes  it  is  agreed,    that  for  the 
meer  Duty,  a  Demand  is  not  neceffa- 
ry, but  where  there  is  a  Penalty  either 
by  a  Forfeiture  of  the  Eftate,    or  a 
Nomine  panes,   which  are  but   Securi- 
ties for  the  Rent,    there  ought  to   be 
a  Demand  of  the  Rent,    or  no  For- 
feiture  or  Penalty    fhall   incur  ;    and 
though  the  Parties  have  made  no  Pro- 
vifion    for   a   Demand   in  our    Cafe, 
yet   what  can  be  the  Intent  of  thofe 
Words   (fo  long  as  the  Leffee  Jkall  pay) 
•F  but 
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Demand  ne- 
cefi'ary  fur 
un  penalty 
per  voy  de 
limirarion. 
See  Nelf. 
Abr.  630, 
631. 


fo?fque  ne  fate  an  uitettoj  recutita 
put  le  payment  uel  rent,  fur  le  pe-- 
nnltp  tie  Determination  nei  eftate? 
(t  quel  Difference  in  reafon  poet  e- 
ffrr,  put  quop  un  DemanD  icp  ne 
ferra  cp  requiftte  come  en  leg  autet 
cares  f  pur  quop  ne  impofera  la  lep 
encounter  ceft  rigorous  limitation 
(ft  foit  tiel)  le  neccffiti)  Dun  De- 
manD, cp  bien  come  en  leg  autet 
cafe0  De  penaltp  pur  non-papment 
Del  rent  f  <£t  eo  potius  pur  ceo  que 
eft"  mrfmeclfitife  referre  al  referDa-- 
tion,  Dij*  rolonque  le  Doire  mean* 
ing  Bel  JnOentttre,  fur  quel  reafon 
Del  reference  le  cafes,  fupra,  Del 

Home  &   Barber,    &  Spencer  verfus 

Points  font  fcunDtte*  3eo  aDDera  2 
cafr0  Dun  penalty  per  dop  De  Iimt= 

tatiOP,  Cr.   Jac.  145.  Cafe  de  Moli- 

neux.  3!l  Deiiife  per  fa  Dolttnt  que 
m  enfans  aneront  certain  annui-- 
ties  tie!  come  il  aD  erp?cf0  in  fepe-- 
ral  efcnpt0  fign  ooe  fa  main,  $ 
que  fon  ijeir  aDcra  le  Difpofition  De 
fan  effate  cp  longment  come  il  per- 
fomtcra  fa  Dolttnt,  $  que  (il  fail, 
Donque  il  Demfe  ceo  al  auterjs  5  Re- 
foibe  que  leffate  ne  celfera  content 
per  DopDe  limitation  (cp  longment) 
nr'e  berap  parol  De  limitation, fans 
un  DemanD  De  rent,  car  ell  papablc 
in  nature  Dun  rent  $  ncutp  come  un 
collateral  fumme,  ergo  DemanD  ne- 
ceflarp.  He  auter  cafe  eft  3  Aff  9. 
Je  Cafe  De  dummodo  folveret  reddi- 
tum, a  quel  jeo  fue  oMigc  De  reP 
ponbci\  La  Emme  po?t  aflife  bcr0 
ifabei  a  feroit  fa  plaint  Dun  Dilfeiftit 
Dp  12  mark  rent,  <j  monftraff  un 
fait,  que  bcuD?a,  que  le  plaintiff 
aD  Dentire  Icjs  tenements  al  un  J. 
qureft^te  le  DefenDantaD  Habend' 

dummodo  folveret  redditum  predict' 
Emmae  ad  vitam  fuam  annuatim.     3!l 

ftttt  Dtt  enccnter  le  aftfe  que  ceft 
tent  fuit  foittbtle  aD  bolunt  Del  att* 
ter,  ergo  mil  franfetenemeitt$imnt 

Mill  affife,  Et  non  allocatur.     Clt  Celt 

cafe  le  rent  rcferbe  eft  fur  un  eftate 
pur  Die,  $  ergo  ne  poit  aber  conti- 
nuance pluis  longment  que  le  eftate 
fur  quel  le  rent  eft  referbe.  31  faut 
cftre  grant  auri,  que  ne  poet  eftre 
afctm  Dtfleiftn  fi  le  rent  ne  foit 
arere,  neque  poet  iaffife  gifer  ft  le 
tent  ne  continue;  ergo  fi  leftate 
pur  Die  en  le  terre  foit  Determine 
per  le  notvpapment  Del  rent  (com't 
fan0  DemanD)  le  rent  eft  autt  Deter-- 
tntne  oDe  ceo,  $  taint  laffiTe  ne  gife= 
ra  $  le  b?'c  De  monftrans  p?op?e  De 

flaintiff  Doit  abater*  99e0  tefolbe 
que  le  affile  bint  irifott,  que 
ne  puttoit  eftrc  fans  afcttit  autet 
2  fonD 


but  to  make  a  farther  Security  for  the 
Payment  of  the  Rent,  on  the  Penalty 
of  the  Determination  of  the  Eftate  ; 
and  what  Difference  in  Reafon  can  there 
be,  why  a  Demand  here  (hall  not  be 
here  as  requifite  as  in  the  other  Cafes  ? 
Why  fhall  not  the  Law  impofe  againft. 
this  rigorous  Limitation  (if  it  be  fuch) 
the  Neceffity  of  a  Demand,  as  well  as 
in  the  other  Cafes  of  a   Penalty  for 
Non-payment  of  Rent.     And  the  ra- 
ther  for  that  this  fame  Claufe  refers  Eft  pro  ceft. 
to  the  Refervation,  viz.   according  to 
the  true  Meaning  of  the  Indenture,  on 
which   Reafon  of  the  Reference   the 
Cafes  above  of  Home  and  Barber,   and 
Spencer  againft  Points,  are  founded.     I 
fhall  add  two  Cafes  of  a  Penalty  by 
way  of  Limitation,  Cr.  Jac.  145.  Moli- 
neux's  Cafe.     He  devifed  by  his  Will  Demand  tie* 
that  his  Children  fhould  have  certain  c£att°Y 
Annuities  fuch  as  he  had  expreffed  in  Jay  J  UmU 
feveral  Writings  figned  with  his  Hand,  tatkn. 
and  that  his  Heir  mould  have  the  Dif- 
pofition of  his    Eftate  fo   long  as  he 
fhould  perform  his  Will,  and  that  if  he 
failed,  then  he  devifed  it  to  the  others: 
Refolved    that    the   Eftate   fhall   not 
ceafe,  tho'  by  way  of  Limitation  (fo 
long)  our   true  Word   of  Limitation* 
without  a  Demand  of  the  Rent,  for  it 
is  payable  in  Nature  of  a  Rent,  and 
not  as   a  collateral  Sum,  therefore  a 
Demand  is  neceffary.     The  other  Cafe 
is  3  Aff.  9.  the  Cafe  of  dummodo  fol- 
veret redditum,  to  which  I  am  obliged 
to  anfwer.     There  Emma  brought  an 
Affife   againft   Ifabei,    and   made   her 
Plaint  of  a  Diffeifin  of  12  Marks  Rent, 
and   fhewed  a  Deed  which  purported 
that  the  Plaintiff  had  demifed  the  Te- 
nements to  one  /.  whofe  Eftate  the  De- 
fendant had,  Habend  dummodo  folveret 
redditum  predict'  Emm<e  ad  vitam  fuam 
annuatim.  It  was  faid  againft  the  Affife, 
that  this  Rent  was  payable  at  the  Will 
of  the  other,   therefore  no  Freehold, 
and  fo  no  Affife,   Et  non  ^allocatur.     In 
this  Cafe  the  Rent  referved  is  on  an 
Eftate  for  Life,    and  therefore  cannot 
have  Continuance  longer  than  the  Eftate 
on  which    the   Rent   is  referved.    It 
muft  alfo  be  granteJ,  that  there  can 
be  no  Diffeifin  if  the  Rent  be  not  ar- 
rear,  neither  can   the  Affife  lie  if  the 
Rent  do  not  continue  :    Therefore  if 
the   Eftate  for  Life  in  the  Land  be 
determined   by   the   Non-payment  of 
the  Rent  (though  without  Demand) 
the  Rent  is  alfo  determined  with  it, 
and  fo  the  Affife  will  not   lie,     and 
the  Writ  of  the  Plaintiff's  own  fhew- 
ing  ought  to   abate.     But  it  was  re- 
folved there  that  the  Affife  lay  well, 
which  could  not  be  upon  any  other 
Ground 
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Objeft.  que 
lc  relbrvati- 
on  icy  nclt 
dun  rent  mc: 
dun  collate- 
lal  fnmme 
in  grofle. 


■Refpons  al 
ceo. 


Un  rent  pro- 
perment  ap- 
pel,  poet  e- 
ftrc  referve 
fur  un  lcafc 
derive  hors 
un  poiar. 


Objea'  d>l 
milchicf  al 
jevcriioner. 


B-efppnj. 


fonB  fo?ffltte  leffate  pur  Die  ljc?0 
que  lc  rent  en  DetnanD  ilFaff,  ue  De* 
termincra  nuDement  per  le  non* 
payment  Del  rent  fans  DeraanD*  Er- 
go content  ceff  cale  fuit  aptment 
urge  tie  p^ouer  (cp  longment)  acute 
nit  limitation  Determinative  Dei  e- 
ffate,  tmcoae  ceo  fojtment  p?oUe 
nun  que  le  aaual  Determination  ne 
port  effre  fans  DemanD  Del  rent* 
®e0  il  an  effre  curt  objea  que  le 
ftimme  referee  en  ceff  icnfe  neff  un 
rent  mc0  un  collateral  fUmme.  a 
quel  wo  refponD,  que  ceff  referuati= 
on  ao  pjoper  legal  parols  a  ceff  p?o= 
pofe ;  il  fattt  effre  ergo  Del  afcun 
impoflilulitp  Del  iep,  que  neff  bone 
referfcation  mm  rent,  per  tout  le 
Debate  De  eel  cafe  il  futt  agree,  que 
gjtc  Peter  Tempie  per  ocrtitc  tie  fet= 
tlemntt  12  jac.  auott  potar  De  fair 
leafes,  $  fi  ceff  leafcs  npies  que  il 
roit  fair  per  lup,  p?eccBcra  in  juDg* 
ntent  Dei-  lep,  fon  effatc  pur  Vie 
(come  rautljontic0  Difont)  certe0 
le  reoerficn  poet  auti  p;cccDcr  u 
Doent  effre  bon ;  ou  fi  foit  impoflt* 
ble  pur  le  tenant  pur  fcie  De  refer = 
Der  tin  rent,  Donque  ceff  limitation 
Del  effate  que  referee  al  un  impof= 
ubilitp  eff  ottffrcm't  boiD  $  nc  poet 
Determiner  ieffate  le  leffce  effeant 
tin  foit0  lopalment  Define*  II  ne 
befoigne  DcnDolDer  mop  mefme  en 
ie0  entrifftte0  que  leffatute0  De0 
ufe0  aD  fair  en  ce  cafe  De  pciar0  De 
fair  Icafe0;  Deptti0  que  Ie0  clear  att= 
t|)O?itie0  en  lc  cafe  Doilent  plein= 
ntent  mop  OircljargcrDe  ceff  objesi* 
on  que  tcp  eff  nnl  rent*  3leo  con= 
ccDe  que  eff  It  opinion  ©cigniour 

Coke   in   Cafe  de  Chudleigh,    i  Co. 

que neff  fo?fquc  un  fummc  in  grofle, 

9)9C0   falva  reverentia   al  Cp    grailO 

©age  $  Perc  Del  Hep,  il  neff  afcun 
part  Del  mogment  De  ceff  cafe,  nc- 
que  per  Iup  mention  Deffre  alibi  ao= 
utDgc  ifitnt.   O&cs  le  contrary  eff 

erp?effment  refolDe*  Anderfon  part 
1.273.  Harcourt  verfus Poole,  que  tilt 

rent  pjopetment  iffint  appci  poet 
effre  referee  fur  un  IcarcDeriUcuo20 
un  potar,  $  que  cclttp  en  le  remain- 
Der  poet  Distrainer  pur  ceo,  quel 
ne  poet  effre  faitfil  neffoit  un  rent, 
iiTmt  Roll,  pan  2.  261.  pi.  9.  Debt 
gifeta  pur  le  reucrfioner,  ©n  outer 
objection  futt  fait  rimers  neceffitp 
De  DemattD  en  ceff  cafe,  Del  le  granD 
itnTcIjief  al  SDefenDant  que  eft  en  le 
remaiiiBer,  car  elle  neffeant  partp 
al  leafe,  ne  poet  conuffer,  quanD, 
le  lieu  en  quel,  cu  De  quel,  on 
qut  DemainDer*  cHoier  tit  que 
elle  poit  effre  ignorant  De0  cent 
dr» 


Ground  but  that  the  Eftate  for  Life,  out 
of  which  the  Rent  in  Demand  iflued, 
ftiould  not  determine   barely   by   the 
Non-payment  of  the  Rent  without  a 
Demand.  Therefore  tho'  this  Cafe  was 
aptly  urged  to  prove  (fo  long)   to  be 
a  Limitation  determinative  of  the  fi- 
liate, yet  it  ftrongly  proves  alio  that 
the   aftual   Determination    cannot  be 
without  a  Demand  of  the  Rent.     But  _        „, 
it  has  been  alfo  objected  that  the  Sum  tillellt 
referved  in  this  Leafe  is   not  a  Rent  thn  here  is  not 
but  a  collateral  Sum  :  To  which  I  an-  «f  a  Rent, hut 
fwer,  (1.)  That  this  Refervation  has  °[a  c0"aterf 
proper  legal  Words  for  this  Purpofe ;  Sum  "'  S"£l' 
it  muft  therefore  be  from  fome  Im- 
poflibility  of  Law,  that  it  is  not  a  good 
Refervation  of  a    Rent.     (2.)    Thro' 
the  whole  Debate  of  this  Cafe  it  was 
agreed  that  Sir  Peter  temple,  by  Vir-  Anfaer  there* 
tue  of  the   Settlement    12  Jac.    had  '"• 
Power  to  make  Leafes  ;  and  if  thofe 
Leafes   after  they  be  made   by  him, 
(hall  precede  in  Judgment  of  Law,  his 
Eftate  for  Life,  (as  the  Authorities  fay) 
furely  the  Reverfion  may  alfo  precede, 
and  they  ought  to  be  good  ;   or  if  it 
be  impoflible  for  the  Tenant  for  Life 
to  referve  a  Rent,  then  this  Limitati- 
on   of  the  Eftate  which  refers  to  an 
Impoflibility  is  utterly  void,  and  cannot 
determine  the  Eftate  of  the  Leflee  be- 
ing once  legally  vefted.     I  need  not 
involve  my  felf  in  the  Intricacies  which 
the  Statutes  of  Ufes  have  made  in  this 
Cafe  of  Powers  to  make  Leafes,  fince 
the  clear  Authorities  in   the  Cafe  will 
fully  difcharge  me  of  this  Objedion, 
that  here  is  no  Rent.     I  grant  that  it 
is  the  Opinion  of  Lord  Coke  in  Chud- 
leigb's  Cafe,  1  Co.  that  it  is  but  a  Sum 
in  grofs.     But  falva  reverentia  to  fo 
great  a  Sage  and  Father  of  the  Law, 
it  is  no  Part  of  the  Judgment  of  that 
Cafe,  nor  is  it  mentioned  by  him  to 
be  elfewhere  adjudged   fo.     But  the  ARent^ 
contrary  is  exprefly  refolved.     Ander-  perly  fi  called, 
fon,  part  1.  273.  Harcourt  again 'ft  Poole,  may  be  refer- 
that  a  Rent  properly  fo  called  may  be  v?d.°"f  Leaf' 
referved  on  a  Leafe  derived  out  of  a  %££?* 
Power,  and  that  he  in  the  Remainder 
may  diftrain  for  it,    which  could  not 
be  done  if  it  were  not  a  Rent,  fo  Roll, 
part  2.  261.  pi.  9.    Debt  fhall   lie  for 
the  Reverfioner.      Another  Objedion  Object,  of  the 
was  made  againft   the  Neceffity  of  a  Mifihief  to 
Demand  in  this  Cafe,  of  the  great  Mif-  the  Rever^" 
chief  to  the  Defendant  who  is  in  the  °ner' 
Remainder,  for  fhe  being  no  Party  to  the 
Leafe  cannot  know  when,   the   Place 
where,  or  of  whom,  or  what  to  demand. 
It  is  true  ftie  may  be  ignorant  of  thofe  .#„/"«,« 
F  a  Gir~ 


& 
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ObjecV  que 
neft  trove  a 
quel  le  ten- 
der del  rent 
pur  Luffield 
fuit  fait. 
Refpons. 
2Salk.  623. 
It  may  be 
tendered  on 
the  Land, 
tho'  none 
prefent. 


Le  Judgm't 
del  Court. 


citcumffanccs,  mes  It  lep  ne  poet 
ceo  fntenDer,  pur  ceo  que  Ic  fait  5c 
rettlcment  que  create  cef!  poiat  $  U 
counterparts  De  tout  leafes  fait 
Des  tcrres  appertain  al  refieruoner, 
$  rile  neff  al  arctin  grcinDcr  nuf* 
chief,  que  touts  auter  refierfioners 
fur  leafes  fait  per  poiars  fans  tiel 
limitation  come  ceff  elf,  <j  tieis 
come  ceo  font  fo?t  rare*  $3es  srrein-- 
Der  tneonfienience  realment  Ijappe= 
roit  al  reficrfioncr  ft  ceff  ferra  p?ife 
pur  tin  limitation  Determinant  le* 
ffatc  fur  non^apntent  Del  rent, 
fans  DemanD.  Car  Donque  il  fer= 
ra  en  Je  polar  Del  Icffee  De  Deter* 
mincr  legate  a  fa  fiofunt,  il  ferra 
tenant  a  fa  fiolunt  Hum  le  tcrre 
noil  pieio  profit  a  emolument  a  Iup, 
il  noil  paper  le  rent  9  tenet  ceo ; 
ffHtanD  il  an  tmpaufi^c  le  terre  per 
waMjug'ftanDjp,  il  ne  fioti  paver,  $ 
le  term  ell  Donques  fine*  €t  if= 
tint  ieo  conclude  ceff  point  fur  legs 
reafous  $  autijon'ties  Defiant  men* 
tion,  que  It  claufe  De  (cp  lomr-- 
tnent)  neff  cu  en  le  poiar,'  ott  Ie0 
leafes  un  limitation  que  Determine 
ieffate  fur  non=papm,t  Del  tent, 
fans  un  DemanD  queneifeanttrofie, 
les  leafes  out  unco?e  continuance* 
9$e8  quant  al  Luffield  cell  leafe  ne 
fuit  fottbs  Je  peril  De  ctU  point,  car 
fuit  erpjefl'm't  ttofie  que  le  rent 
fuit  tenD?e  al  jour,  $  que  le  De= 
fcnDant  neantmoins  aD  cntre  De* 
uant  afcun  auter  rent  Defieigne 
Due,  1  unco?e  continue  le  pcirelftotn 
S©es  tl  aD  effre  objeff,  que  celt  ten- 
Dcr  fuit  fioiD,  pur  ceo  que  nelt 
trofie  a  quel  le  tenDee  fuit  fait.  %i 
cell  matter  aD  eilre  pfeoc  en  le 
manner  come  eft  trofie,  3jeo  con- 
ceifie  c,uz  il  ferroit  aDjuDite  lion, 
car  U  tenDer  ferra  ttttenD  Deffce  fait 
a  lup  a  quel  Je  rent  appertain,  (i.  e.) 
le  SDef*  $  pur  ceo  in  Roil.  p.  1.  P. 

30.   Chappel  &  Needham  in  Affumpf. 

le  Def*  in  ccnftDeration  que  le 
plaintiff  alfon  requell  aD  trull  lup 
pur  Diet  p?cmife  De  paper  ioi.  aD= 
luDixe  aifets  bone,  com't  ne  mr'e  a 

quel  DOit  paper,  ifltltt  Cr.  Car.  Cafe 
de  Rolt  verf.  Sharp  77.   U\  COnftDCta- 

tion  Des  fieffnfts  Deliver  pcrBiain- 
tiff  al  a.  fur  le  requell  Del  Def*  il 
P?omifeDe  paper  20 1.  aDjuDge  attri 
aifets  ben,  fans  mr'ans  a  quel,  $c. 

rj  Cr.  El.  149.  Royle  &  Bagfhaw.     Ct 

ft  la  icp  aBftiDge  Hunt  en  pieaDant, 
a  fortiori  en  un  fpccial  fierDiff,  que 
ne  fault  eilre  cu  p?ectfc,  mes  ferra 
P?ife  per  rcnfonoblc  inteiiDm't,  fo» 
ionquc  les  cafes  mife  Defiant  fur 
ceft  point,  €t  iffmt  teo  p?iope  juDg- 
m't  pur  Je  plaintiff*   ap?cs,  fii>* 

Term.  Pafch.  24  Car.  2.  Vaughan  @n'r 

Cljtef  Suffice  Delifier  le  SUDgm't 

le   Court,  fitj*  iltp  mefme  Archer 

&  wild,  afifente  Atkins,  que  fuit 
*  cou= 


Circumftances,  but  the  Law  cannot 
intend  it,  becaufe  the  Deed  of  Settle- 
ment which  creates  this  Power,  and 
the  Counter-parts  of  all  Leafes  made 
of  the  Lands  belong  to  the  Reverfio- 
ner,  and  fhe  is  at  no  greater  Mifchief, 
than  all  other  Reverfioners  on  Leafes 
made  by  Powers  without  fuch  Limita- 
tion as  this  is,  and  fuch  as  this  are  very 
rare.  But  greater  Inconvenience  would 
really  happen  to  the  Reverfioner,  if  this 
fhall  be  taken  for  a  Limitation  deter- 
mining the  Eftate  on  Non-payment  of 
the  Rent,  without  a  Demand.  For 
then  it  fhall  be  in  the  Power  of  the 
Leffee  to  determine  the  Eftate  at  his 
Will  ;  he  fhall  be  Tenant  at  his  own 
Will;  while  the  Land  will  yield  Profit 
and  Emolument  to  him,  he  will  pay 
the  Rent  and  hold  it :  But  when  he 
has  impoverifhed  the  Land  by  ill  Hus- 
bandry he  will  not  pay  it,  and  then 
the  Term  is  at  an  End.  And  fo  I 
conclude  this  Point  on  the  Reafons  and 
Authorities  before-mentioned,  that  the 
Claufe  of  (fo  long)  is  neither  in  the 
Power,  nor  in  the  Leafes  a  Limitation 
that  determines  the  Eftate  on  Non- 
payment of  the  Rent,  without  a  De- 
mand, which  not  being  found,  the 
Leafes  have  ftill  a  Continuance.  But. 
as  to  Luffield,  this  Leafe  was  not  under 
the  Danger  of  this  Point,  for  it  was 
exprefly  found  that  the  Rent  was  ten- 
dred  at  the  Day,  and  that  the  Defen- 
dant neverthelefs  had  entred  before  any 
other  Rent  became  due,  and  ftill  con- 
tinues the  PofTeffion.  But  it  has  been  0hitB-  Trku 
objected,  that  this  Tender  was  void,  ?£*£? 
becaule  it  is  not  found  to  whom  the  Tender  of  the 
Tender  was  made.  If  this  Matter  had  Rent  for 
been  pleaded  in  the  manner  as  it  is  Lu*cld  was 
found,  I  conceive  that  it  would  be  ad-  ' 
judged  good,  for  the  Tender  fhall  be 
intended  to  have  been  made  to  him  to 
whom  the  Rent  belongs,  (  i.  e. )  the  M™; 
Defendant;  and  therefore  in  Roll  p.  1. 
p.  3  o.  Chappel  and  Needham  in  AJfumpf. 
The  Defendant  in  Confideration  that 
the  Plaintiff  at  his  Requeft  had  trufted 
him  for  Diet,  promifed  to  pay  10/. 
adjudged  good  enough,  though  he  does 
not  fhew  to  whom  it  ought  to  be  paid. 
So  Cr.  Caw  Cafe  of  Rolt  againjl  Sharp.  77. 
in  Confideration  of  Cloaths  delivered 
by  the  Plaintiff  to  A.  on  the  Requeft 
of  the  Defendant,  he  promifed  to  pay 
20  /.  adjudged  alfo  good  enough,  with- 
out (hewing  to  whom,  &c.  and  Cr.  EL  1 
149.  Royle  and  Bagfja-w.  And  if  the 
Law  adjudges  fo  in  pleading,  a  fortiori 
in  a  fpecial  Verdict,  which  need  not 
be  fo  precife,  but  fhall  be  taken  by  rea- 
fonable  Intendment,  according  to  the 
Cafes  put  before  on  this  Point  ;  and  fo 
I  pray'd  Judgment  for  the  Plaintiff 
Afterwards,  viz.  Zerm.  Pafchce.  z^Car.z.  The  Jadg. 
Vaughan  Lord  Chief  Juftice  delivered  v'em  "f  **>» 
the  Judgment  of  the  Court,  viz.  himfelf,  m' 
Archer  and  Wild,  Atkins  being  abfent, 
who 


Cafes  in  Com.  Banc. 


37 


2.  Point. 


commute  Suffice  tie  'Bank  ap?es 
touts  Ics  arguments  al  bar,  311  Bi= 
foit  que  les  qtteffions  ftteront  B  ettr* 
i.  Point  i.  an  Ie  limitation  en  leg  leafes 
Determine  eur  fur  nonpayment  tiel 
rent,  fang  BemanB,  $  il  Bifoit  que 

ifllltt,  ft  Cite  Littleton  qilC  quamdiu, 

dum,  dummodo  font  parois  Be  Iimi= 
tatiom  et  puff  Biffcrence  enter 
ceo  $  contrition,  $  en  cafe  Bel  con- 
Bition,  il  Btfoit  que  la  lep  fuppofe 
le  contraf  ne  poet  effre  fur  cp  un* 
reasonable  terms  que  le  rent  ferra 
pap  fans  BemanB  fur  pain  oe  fo?= 
feiture,  car  Oe  Icffo?  poet  abfeon- 
Bcr  luv  mefme,  t'fllnt  que  ie  leffee 
ne  poet  oener  a  Iup*  31  eonfefs 
que  les  parois  (cp  longttft)  fueront 

USt  Caution,  COme  Maynard  aB  Ott, 

ntes  Bui  $  nemp  necelfarp  en  le 
fence  affir  per  lup  al  eur,  $  il  ne 
Bonaff  afcun  auter  refpons  al  rea- 
foii0  on  cafes  econtra.  Lautcr  point 
flirt  concernant  Luffieid  rut  que  il 
Bifoit  que  Throckmorton  apparent 
m't  inteno  o'erduBcr  afcun  terres 
Del  poiar  Oe  Oemtfe  Bone  al  Sic 

P.  Temple,  $   ergo  qitalifiea  It  tCt= 

res  que  fetront  rubtea  a  le  poiar ■,  $ 
il  auri  comtff  que  tlau  afcun  tecees 
nemp  iffint  qualifie,  come  fa  spefc, 
Curtilage,  ©aroen,  etc*  ergo  ne 
Done  poiar  Bes  f  res  al  afcun  temps 
Bemtfafcile,  car  ifiint  font  touts  tec* 
res,  $  tiel  qualification  fcrrcit  i- 

Ante  25.  fie,  $  ie  parol  (ufualm't)  auri  fer- 
roit  aDDe  impertinently*  Cluant 
al  literal  fence  il  Difoit  que  terre 
nn  foits  folem't  Demife,  ne  popent 
effre  Bit  ufualm't  Demife,  autcrnVt 
fi  Deur  foits,  $  mife  le  cafe  Be  Roil, 
fupra.  g@es  il  ne  infiff  fur  ceft  fence 
Del  parol  ufualm't,  mes  que  tec* 
res  ufualment  en  Demife poent  effce 
intellp,  ufuaiiy  demifed,  come  De- 
mife pur  500  ans  fur  tut  ieafe;  311 
auri  mittoit  Difference  quant  al  les 
pacois  (al  afcun  temps)  enter  tut 
quefficn  $  mi  refpons  ou  enuncia- 
ttoe  p2opofition  compernant  cut; 
Soes  Bous  Bieto  uncomeBp  al  afcun 
temps  t  la  ferca  inteno,  al  afcun 
un  iugie  temps*  Sous  trooercs 
J.  s.  en  fa  meafon  al  afcun  tempS; 
la  ferraintenD  alcljefcun temps. <£t 
per  lup  ai  afcun  temps  ufuaiiy  demis'd 
ferra  pule  al  cljefcun*  99es  Luffieid 
ne  fttit  ifltnt,  car  nemual  temps  Be 
fettlcnf  t  ctt  put  20  ans  Bcoant  ; 
auri  il  Bit  per  ceft  pjoBifo  la  terre 
Demtfabfe  noi't  effre  tiel  fur  que  rent 
fuit  refecBe  ai  temps  Bel  fettle* 
went  €t  que  piuis  $  meins  font 
compatatioes,  $  comparative  ne= 
eeffariment  fuppofe  tut  pofttiBe,  $ 
que  rtens  eft  un  mere  ppattBe,  $ 
monottnee  tuDgm't  puc  Ie  iDefcn* 

vaugh.  »3.  Bant*  vide  ie  Care  report  per  le 
m  cijtef  Jittffice  en  fes  &epo?ts, 

Pafch. 


who  was  made  a  Juftice  of  the  Bench 
after  all  the  Arguments  at  Bar  :  He 
faid  that  the  Queftions  were  two. 
1.  Whether  the  Limitation  in  theLeafes  i,  p„;^ 
determines  them  on  Non-payment  of 
the  Rent  without  a  Demand,  and  he 
faid  it  did,  and  cited  Littleton  that 
quamdiu,  dum,  dummodo,  are  Words  of 
Limitation.  And  he  took,  a  Difference 
between  that  and  a  Condition,  and  in 
Cafe  of  a  Condition,  he  faid  that  the 
Law  fuppofes  the  Contract  cannot  be 
upon  fo  unreafonable  Terms,  that  the 
Rent  fhall  be  paid  without  a  Demand 
on  Pain  of  Fofeiture  ;  for  the  Leffor 
may  abfeond  himfelf,  fo  that  the  Leffee 
cannot  come  at  him.  He  confeffed 
that  the  Words  (fo  long)  were  a  Cau- 
tion as  Maynard  had  faid,  but  dull  and 
not  neceffary  in  the  Senfe  fixed  by  him 
to  them  ;  and  he  gave  no  other  An- 
fwer  to  the  Reafons  or  Cafes  econtra. 
The  other  Point  was  concerning  Luffieid,  *•  TobU 
on  which  he  faid  that  Throckmorton 
apparently  intended  to  exclude  fome 
Lands  out  of  the  Power  of  leafing  gi- 
ven to  Sir  Peter  temple,  and  therefore 
qualified  the  Lands  that  fhould  be  fub- 
ject  to  the  Power  ;  and  he  alfo  knew 
that  he  had  fome  Lands  not  fo  quali- 
fied, as  his  Meffuage,  Curtilage,  Gar- 
den, &c.  therefore  he  does  not  give 
the  Power  of  Lands  at  any  time  de- 
mifable,  for  fo  are  all  Lands.  And 
fuch  Qualification  would  be  idle,  and 
the  Word  (ufuaiiy)  alfo  would  be  im- 
pertinently added.  As  to  the  literal 
Senfe  he  faid,  that  Land  once  only  de- 
mifed, cannot  be  faid  to  be  ufuaiiy 
demifed,  otherwife  if  twice,  and  put 
the  Cafe  of  Roll,  fupra.  But  he  did  not 
infift  on  this  Senfe  of  the  Word  ufuaiiy, 
but  that  Lands  ufuaiiy  in  Demife  may 
be  underftood,  ufuaiiy  demifed,  as  a 
Demife  for  500  Years  on  a  Leafe  : 
He  alfo  put  a  Difference  as  to  the 
Words  (at  any  time)  between  a  Quefti- 
on  and  an  Anfwer,  or  an  enunciative 
Propofition  comprehending  it.  Have 
you  feen  a  Play  at  any  Time  ?  There  it 
fhall  be  intended,  at  any  one  fingle 
Time.  You  will  find  'J.  S.  at  home  at 
any  Time  ,  there  it  mail  be  underftood 
at  all  Times.  And  in  his  Opinion,  at 
any  time  ufuaiiy  demifed  fhall  be  taken 
at  every  Time.  But  Luffieid  was  not 
fo,  for  it  was  not  demifed  at  the  Time 
of  the  Settlement,  nor  for  20  Years 
before  :  He  faid  alfo  that  by  this  Pro- 
vifo  the  Land  demifable  ought  to  be 
fuch  on  which  Rent  was  referved  at  the 
Time  of  the  Settlement  :  And  that 
more  and  lefs  are  Comparatives,  and  a 
Comparative  necefiarily  fuppofes  aPo= 
fitive,  and  that  Nothing  is  a  meer  Pri- 
vative, and  pronounced  Judgment  for 
the  Defendant.  See  the  Cafe  reported 
by  the  faid  Chief  Juftice  in  his  Reports. 

Paf, 
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Pafch.    2<5  Car.  2.  Com, 
Banc. 


Pctf.    id   Car.  1.  Com. 
Banc. 


Smith  verfits  Smith,  in  rationahit    Smith  againft  Smith,  in  ratiomVili 
parte  honor.  pa?te  honor. 


Trial  dc  he 
unque  ac- 
couple,  &c. 
See  Fitz. 

Nat.  Brev. 

122,   122. 

and  Sir  Mat. 
Hale's  Notes 
thereon. 
Dyer  79, 
196,313. 345- 
3  Lev.  410. 
1  Salk.  1 2©. 
See  Cum- 
berb.  72, 

Certificate 
del  Evefq;. 


Le  Plaintiff  pejtaff  ceft  affion 
DerS  €recuto?s  0c  fa  baton,  $ 
BerttanD  ra  part  0e  Otters  incus  en 
certain*  He  Defenoant  pieoe  ne 
unque  aecouple  in  lopai  mattimo* 
np,  fttt  quel  b^e  fttit  attain  al  €« 
ticrq;  ne  Chefter  (en  quel  Diocefs  le 
feme  plene  le  marriage)  le  plain* 
tiff  que  an  le  carriage  neltoer  ceo  al 
Coefq;  $  pna  que  il  fccet  erami- 
net,  fur  quel,  $  notice  none  al  De- 
fenoant,  l'€nerq;  examine  nibets 
petfons,  $  ap?cs  le  plaintiff  nep= 
ant  reoefque  oencline  ne  cettifiet 
enners  ittp,  pnfeit  0e  ^ectetarp 
nel  Cbefq/Ic  b?'e  pjetenoant  que  el 
Doet  ceo  poster  a  Iup  arete,  meg 
ne  fefant  mint,  Le  Defendant  putt 
autet  lire  fans  motion  en  Court, 

tefte  mefme  Term.  Mich.  (Clt  quel  it 
pNttt'  fllit  returnable)  returnabil5  in 

HiiiarpTerm,  fur  quel  le  Cbefque 
rans  autet  eramination  $  fans  no* 
tice  ne  ceft  b?'e  al  pr,  tetutttfoubs 
fon  feale  Cpiftopal,  ne  unques  ac= 
couple,  fur  quel  le  Cefentiantp?iaff 
ttiBKm't*  #es  ceft  Cetm  tout  ceo 
effeant  fait  nappeat  al  Coutt,  31 

fttit  tefOltJe  per  totam  Cur.   qttC  le 

bfe  pnfc  pet  Defenoant  fans  mo- 
tion fttit  irregttiarment  pjife,  mes 
pet  les  p?otljonotattes,  le  itregu= 
laritp  fttit  en  nefea  Bel  notice  al 
plaintiff,  cat  iis  Bifopent,  que  le 
-Dcfennant  ne  putt  aber  b^e  apjes 
failcr  nel  Plaintiff  fans  motion,  ou 
notice*  Ct  fut  ceo  tin  autet  b?'e 
fttit  aptn,  $  que  le  Defendant 
nuri  putt  aber  tin  tft  rcttttnabie 

fit   Mich.   Term.     Clt    CCft    Cafe   le 

plaintiff  an  cuicneur  tnfanspetle 
luppofe  baton,  que  pet  ceft  certifi- 
cate  fttetont  fatt  baffatns,  content 
repute  legitimate  Beuant,  ergo  le 
cafe  nel  patt  Oct  plaintiff  aboit 
pittis  ne  fanour* 


THE  Plaintiff  brought  thisAclion  jr\ai  „/ Ne 
againft  the  Executors  of  her  Hus-  unques  ac- 
band,  and  demanded  her  Part  of  di-  C0UPle»  *'• 
vers  Goods  in  certain.  The  Defendant 
pleads  Ne  unque  decouple,  that  they 
were  never  joined  in  lawful  Matrimo- 
ny ;  whereupon  a  Writ  was  awarded 
to  the  Bifhop  of  Chefter,  (in  which  Di- 
ocefe  the  Wife  pleaded  the  Marriage 
was)  the  Plaintiff  who  had  the  Carri- 
age, delivered  it  to  the  Bifhop,  and 
prayed  that  he  would  examine,  &c. 
on  which,  and  Notice  given  to  the  De- 
fendant, the  Bifhop  examined  divers 
Perfons,  and  after  the  Plaintiff  feeing 
the  Bifhop  inclining  to  certify  againft 
her,  took  the  Writ  from  the  Bifhop's 
Secretary,  pretending  that  fhe  would 
bring  it  to  him  again  ;  but  not  doing 
it,  the  Defendant  took  another  Writ 
without  Motion  in  Court,  tefte  the 
fame  Mich.  Term  (in  which  the  firft 
was  returnable)  returnable  in  Hillary 
Term,  on  which  the  Bifhop,  without 
any  other  Examination,  and  without 
Notice  of  this  Writ  to  the  Plaintiff,  re- 
turned under  his  Epifcopal  Seal,  Ne 
unques  decouple  ;  whereupon  the  Defen- 
dant prayed  Judgment :  But  this  Term 
all  this  Matter  being  made  appear  to 
the  Court,  it  was  refolved  per  totam 
Cur.  that  the  Writ  taken  by  the  De- 
fendant without  Motion  was  irregular- 
ly taken  ;  but  'twas  faid  by  the  Pro- 
thonotaries,  the  Irregularity  was  for 
Want  of  Notice  to  the  Plaintiff;  for 
that  the  Defendant  could  not  have  a 
Writ  after  Failure  of  the  Plaintiff  with- 
out Motion,  or  Notice.  And  thereupon 
another  Writ  was  awarded,  and  that 
the  Defendant  might  alfo  have  a  Writ 
returnable  in  Mich.  Term.  In  this 
Cafe  the  Plaintiff  had  had  two  Children 
by  the  fuppofed  Husband,  which  by 
this  Certificate  were  made  Baftards, 
tho'  reputed  Legitimate  before,  there- 
fore the  Cafe  on  the  Plaintiff's  Side 
had  more  Favour. 


I-awcet 
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i  Vent.  224. 

2  Vent.  175. 
Return  del 
refcous  per 
Viconr,  an 
traverfable  ? 
See  6  Mod. 
141,  220. 
2  Salk.  586. 
Raym.  161. 

1  Lev.  214. 

4  Mod.  293. 

5  Mod.  210", 
217. 

2  Lev.  2S, 
244. 
Poll.  107. 


Fawcet  verfus  Catterii 

LC  #lauttift~  effeant  tut  3tto?tu> 
De  ceff  Court  an  ftte  tin  b?ief 
tie  p?ibileOo;e  i>etjs  le  £>efenDant  en 

CrtfC*    JLe  CltCOltt  Del  Everwicke  a 

que  le  b?1e  fuit  Direst)  return,  ttn 
refctte  rut  le  Defendant  $  trot0  att- 
tet0,  fur  quel  tut  attachment  futt 
agarD  nifi  caufa,  <$c*  ceff  term  t  Ct 
Jones  pur  le  £>efenDant  mre  al 
Court  per  affiDabit  pjobable  mat* 
ter  que  inDuce  le  Court  tie  cropet 
que  le  return  futt  fau.r*  S)9c0  en* 
rant  que  le  axtcont  ati  ceo  return 
fur  tecojD,  tl  effeant  le  ©fficer  He 
©janD  Cruff  en  erccutton  Dc0ip?o- 
cef0  Del  Court,  Le  Court  ne  Doet 
Difcljargc  I'attacfjment;  Cn  ceff 
cafe  touts  Ic0  P?otljonotarie0  af= 
firmeront  al  Court,  que  le  part? 
en  ceff  cafe  poet  traber0  le  return, 
$  confioentment  Difopent,  que  i!0 
tmiifent  mt'ec  Dtbcr0  pjeftOentg 
Del  traDerfc0  enter  $  ttp  en  celt 
Court,  $  allotn  fur  Debate,  ct(^?» 
Wiriey  monffraff  tut  petit  lib?c 
tranfcrt'pt  De  le  Cable  De0  ancient 
jFee0  appertafffttent  al  lour  SDffice, 
en  le  quel  6  s.  futt  allofo  pur  le  fee 
pur  tut  CraUer0  D'un  return  De 

l*efCOU0t    $&Z$  tota  Cur.  futt  D'Opt-- 

nton  al  contra;  $&ts  ap?e0  H0  re= 
fpeaaopent  le  attacfjment  pur  14 
jour0,  <$  Donattt  cell  temp0  al  par- 
ttc0  D'appear,  effeant  enljabitant0 

De  Burrowbrig  in  Com'  Ebor.  $  Den- 
gue tl0  popent  traDerfer  a  lour  pe* 
til  ou  attterment  fair  come  ferrottt 
abbifc;  $3e0  tout0  le0  3uDite0  rue* 
tent  ^opinion  que  fttbmtflion  al 
fine  nett  coitclttfion  al  partte0  jrtecbe 
De  poster  lour  aaton0  pur  le  four 
return  Der0  le  GItcont,  ft  futt  ticL 

Vide  M.  10  E.  4.  is-  la  per  omnes  Ju- 
fticiarios  in  Cam'  Scacc'  return    Del 

tefcou0  fur  Capias  Doit  effre  cp  cer- 
tain en  tcmp0  $  lieu  come  in  b^e  $ 
Declaration,  car  fur  le  return  Intt- 
ter  ferra  mife  a  refponoer*   93e0 

Yelv.  f.  33.  Arundel  verf.  Arundel,  & 
1  E.  3. 1 8.  b.  al  COtttr'  uc  videtur,  nifi 

en  cafe  De  Die  attt  member,  Roil. 

Tit.  return  pi.  ult'. 


Pawcet  againft:  Qattefh 

TH  E  Plaintiff  being  an  Attorney  of  Rett™  of  d 
this  Court  had  fued  a  Writ  of  R<fi»!"  h  '&* 
Privilege  againft  the  Defendant  in  Cafe  Sher!ffu'h*- 
The  Sheriff  of  Tork,  to  whom  the  Writ  £"  tta™f* 
was  dire&ed,  had  returned  a  Refcue 
againft  the  Defendant  and  three  others  ; 
whereupon  an  Attachment  was  awardl 
ed  Nifi,  caufa,  &c.  this  Term  •  And 
Jones  for  the  Defendant  fhewed  the 
Court,  by  Affidavit,  probable  Matter 
which  induced  the  Court  to  believe  that 
the  Return  was  falfe.  But  for  as  much 
as  the  Sheriff  had  returned  it  upori 
Record,  he  being  an  Officer  of  great 
Truft  in  executing  the  ProcefTes  of  the 
Court,  the  Court  would  not  difcharge 
the  Attachment.  In  this  Cafe  all  the 
Prothonotaries  affirmed  to  the  Court, 
that  the  Party  in  this  Cafe  might  tra- 
verfe  the  Return,  and  faid  confidently^ 
that  they  could  fhew  divers  Precedents 
of  Traverfes  entred  and  tried  in  this 
Court,  and  allowed  upon  Debate.  And 
Mr.  Wiriey  fhewed  a  little  Book  tran- 
fcribed  from  the  Table  of  ancient  Fees 
belonging  to  their  Office,  in  which  6  jk 
Was  allowed  for*  the  Fee  for  a  Traverfe 
of  a  Return  of  Refcous  :  But  the  whole 
Court  was  of  Opinion  to  the  contrary  j 
but  afterwards  they  refpited  the  At- 
tachment for  i4Days,  giving  that  Time 
to  the  Parties  to  appear,  (who  were 
Inhabitants  of  Bunowbridge,  in  the 
County  of  TorK)  and  then  they  might 
traverfe  at  their  Peril,  or  do  otherwife 
as  they  fhould  be  advifed  ;  but  all  the 
judges  were  of  Opinion  that  Submifnoii 
to  a  Fine  does  not  conclude  the  Parties 
grieved  from  bringing  their  A&ions  for 
the  falfe  Return  againft  the  Sheriff,  if 
it  were  fo  SeeMio.  E.  4. 15.  Where 
by  all  the  Judges  in  the  Exchequer 
Chamber,  a  Return  of  a  Refcous  on  a 
Capias  ought  to  be  as  certain  in  Time 
and  Place,  as  in  a  Writ  or  Declaration, 
for  upon  the  Return  the  other  fhall  be 
put  to  anfwer.  But  Telv.  f.  33.  Artw* 
del  againft  Arundel,  and  1  E.  3.  18.  b„ 
to  the  contrary  as  it  feems,  unlefs  in 
Cafe  of  Life  or  Member,  Roll,  fit. 
Return  ph  ult. 


Fifh 
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3  Neif.  Abr.  Fifli  verfus   Afton  Miles  Vkecovi     Fi(h  againft  Jft on  Mites,  Sheriff  of 
*66'  Bedford.  H.  25.  26  Car.  2.  C.B.        Bedford.  H.  25.  26  Car.  2.  C.B. 

Rot.  388.  Rot.  388. 


Middlefex. 
Declarac' 
int.1  en  fub- 
ftance  aid 
per  verdi£t. 
See  2  Salk. 
66 1  &  663. 
1  Sid.  357. 
5  Mod.  ;oj. 
5  Mod.  19: 
Cro.  E!  913, 
Noy  50. 
Yelv.  228. 


Caufe  de 
Demurrer. 


t  €  Plaintiff  Hectare  que  il  aB 

L_.  p?0feCUti>  tlh  Capias  HetS  Chap- 
man que  fuit  inoefet  al  plaintiff  in 
1  ooi.  1  ceo  an  Deiioct  al  (Uicont  al 

Newport  Pannel  9  que  le  i^iCOUt 
poftea  adtunc  &  ibidem  potuiflet  ar- 
reftare    ie   Bit   Chapman,  i^€S  que 

ic   iDffcnB  ,nt  macijtnait0  to  de- 

lay  the  Plaintiff,  &c.  arreftare  Clhlp- 
lliatl  adtunc  &  ibidem  abftinuit  &  re- 

cufavit,  (j  ass  fautment  return  Non 
eft  inventus.   Le  SDefcnnant  pleBe 

Non  culp.  €t  SctOfg  pro  C^uer.  g)Ut 

quel  Baldwin  in  ntreft  oe  SiuBgment 

ittvOe    que    potuiflet    arreftare  fattg 

tnanCre  content,  ou  que  Ie  £>efen-- 
fcmt  fuit  en  Dieto  cu  p?efcnce  Bel 
Chapman  ou  autmncnt,  tlfint  que 
poet  aupearet  al  Court  que  ie  Bu 
emit  ro  fail  en  Ten  Office  ne  fuit 
futr  crent  Be  eljamet  Ie  (Llicont,  Car 
potuiflet  Benote  folement  un  pofluit- 
litp  9  aft  ooper  til  fuit  enle  Coun* 
vol  $&z&  It  G.  icont  iteff  tentts  a 
nuenr  lup  9  conif  antment  attenBer 
tie  fait  fan  ©fr  ce  en  un  particular 

Cafe  t  S59CS  per  totam  Curiam  i«p|eg 

tierBis  le  Declaration  tit  aifetg 
tone,  $  fetta  intent)  que  ttel  mat- 
ter fuit  none  en  euiBence  per  quel 
api-fett  al  3\mv  que  Ie  ©icont  po- 
tuiflet lup  arreftare  (OU  efftaitt  Clt 

Ton  oietn  ou  cutttpanp)  fil  nao  fail 
uolontement  en  erecution  ne  fon 
Office.  2urp  le  oeclararian  ailcBire 
que  recufavit  que  intplp  opettunitp, 
<t  que  il  an  faurment  tetutn  Non  eft 

inventus.    3BC0  juBlJttlCut  pro  Quer. 

tnes  fuit  ajrtee  que  celt  futt  bone 
caufe  oe  Bemuttet* 


T 


H  E  Flaintiff  declares  that  he  had  Mid  J. 
fued  out  a  Capias  againft  Chap- 


man who  was  indebted  to  the  Plaintiff  %jed  £  y£. 
in  100/.  and  delivered  it  to  the  Sheriff  dlS. 
at  Newport  Pamiel,  and  that  the  Sheriff 
poftea  adtunc  fj?  ibidem  potuiflet  arreftare 
the  faid  Chapman :  But  that  the  Defen- 
dant machinans  to  delay  the  Plain- 
tiff, &c.  arreftare  Chapman  adtunc  & 
ibidem  abftinuit  £3  recufavit)  and  has 
falfely  returned  Non  eft  inventus.  The 
Defendant  pleads  non  culp.  and  Verdict 
for  the  Plaintiff.  Whereupon  Baldwyn 
in  Arreft  of  Judgment  moved,  that 
potuiflet  arreftare  without  fhevving  how, 
or  that  the  Defendant  was  in  View  or 
Prefence  of  Chapman,  or  other  wife,  fd 
that  it  might  appear  to  the  Court  that 
the  Sheriff  had%fai led  in  his  Office,  was 
not  fufficient  to  charge  the  Sheriff,  for 
potuiflet  denotes  only  a  Poffibility,  and 
that  is  true  if  he  were  in  the  County. 
But  the  Sheriff  is  not  bound  to  feek 
him,  and  conftantly  attend  to  do  his 
Office  in  one  particular  Cafe.  But  per 
totam  Curiam.)  after  Verdict  the  Decla- 
ration is  good  enough,  and  it  fhall  be 
intended  that  fuch  Matter  was  given 
in  Evidence,  by  which  it  appeared  to 
the  Jury  that  the  Sheriff  might  have 
arrefted  him  (either  being  in  his  Sight 
or  Company)  if  he  had  not  volunta- 
rily failed  in  the  Execution  of  his 
Office.  The  Declaration  alfo  al  ledges 
that  recufavit,  which  implies  Opportu- 
nity, and  that  he  had  falfely  returned 
Non  eft  inventus.  1  herefore  Judgment 
was  given  for  the  Plaintiff ;  but  it  was 
agreed  that  this  was  good  Caufe  of 
Demurrer. 


Mien, 


Mich. 
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Smith  verftis  Harward. 

I  Bankrupt.       T    €  DCfcltHaitt  CGllfef0  JHBffmCltt 
Amendment    JLv   \\\  QCt    pUt    200  1.   Ie    Iplatlttiff 

ddTefte       7    Febr.  27.    Regis   nunc,    fue    Fieri 

I  Mod"-es    Fac'^  *"1'  dttel  infiis  al  ualue  He 
a  saik.  454.  250 1.  fuetont  rcifie  pet  ie  Glicont, 

6  Mod.  Rex    $  tientJ  8  Febr.   al  White.     Harward 

Zfrf"s.       Beftciswe  'Bankrupt  9  Febr.   Less 
2!  Co'mifltonerss  fiettBont  leg  bints 

p>!fe  ft!t  le  Fieri  Fac.  al  UtScrg  au* 
ter0  $  Ic0  pjetffttant  Bel  White,  fur 
que  il  po?t  trefpate  fcerg  Ie0  Co'nttf- 
fionci'0,  $  rut  non  cui.  le  plaintiff 
none  at  eBiOence  Ie  fale  per  le  £li= 
cent,  $  fttt  ntomfran0OeQ5?tcfBe 
Fieri  Fac.  if  appiert  que  H  fuit  tell' 

7  Febr.  26  Car.  2.  per  ltttfp?tftOlt  Bel 

Clerk  (car  fttit  telle  f.  North,  que 
ite  fuit  Cljfef  Jufftee  BeBant  ie 
Cerm  Be  Hill.  27  Car.)  fut  quel  Ic 
plaintiff  white  fuit  itonfue;  ®e0 
ap?e0  ttt  Cernt  Be  Trinity  il  mcite 
Ie  Court,  Be  ceo  antenBer,  que  fuit 
tffint  fait  per  £>?Ber  Bel  Court  $ 
fait  27  Car.  2.  pur  Ie  reafon  afeattt- 
Bit*  @ur  quel  Pemberton,  fait  ©er- 
jeant  Bel  Koj>  cell  Cernt,  p?ia  que 
ie  b?tef  fettoit  fait  come  fuit  aoe= 
pnmc0,  car  come  il  Bit,  le  Bet  Bel 
Smith  5  ie  fttBffmcnt  fur  ceo  fue- 
tout  cotmtouss  $  frauBttlettt,  et  ra- 
stienBmcnt  Doet  effre  jjraimriicnt 
piejuBfoal  a  Ie0  CreBito^   Q9c0 

Jones  pro  Quer.  refpOIlBit  QUO  Ie  Bet 

fuit  real,  $  que  Ie  ameitBntent  fuit 
folement  Btut  mtfpjt'fion  Bel  Clerk, 
quel  fi  ne  rertott  amenB,  fo?et  al 
gcann  pjejuutee  Bel  Smith  content  le 
Bet  foit  real,  meg  u  nc  foit  real, 
rantcittimcnt  navBera  Jup,  cat  it 
fale  Be  CQ'tnittiottets  eft  tone  Bet0 
frauBttlent  Bet  ou  juBgmetit,  $  fer= 
ra  iffint  pnfe  en  afcun  aSion  po?t 
pur  Ie0  lnen0,  fi  ftauB  foit  p?ofce 
fur  ie  trial*  speg  foit  improper  Be 
trier  ceo  per  affiBaBit0*    Quod  fuit 

conceff.   per  Cur.  et  attri  0?Bet  fttit 

que  S'antcnBment  elf  opera:  S^ess 
Atkins  Suffice,  Boubta  ft  le  amcnB- 
ment  fuuloit  fait  pur  Ie  p?ejuBice 

al  aUtCl'S.     Reliqui  Juft.  al   contra, 

car  i(0  Biont  que  cfjefun  amcnB-- 
itient  piefuBice  afctmgf* 


Smith  agaiilft  Harward. 

THE  Defendant  confefled  a  Judg-  Ba„j,rttpr, 
ment  in  Debt  for  200/.  the  Amendment 
Plaintiff  7  Febr.  27.  Regis  nunc,  fued  of  the  Tefe 
out  a  Fieri  facias,  on  which  Goods  to  °fa  Wi,u 
the  Value  of  250  /.  were  feifed  by  the 
Sheriff,  and  fold  8  Febr.  to  White. 
Harward  became  a  Bankrupt  the  9  Febr. 
The  Commiffioners  fell  the  Goods  taken 
on  the  Fieri  Fac.  to  divers  others,  and 
take  them  from  White,  upon  which  he 
brings  an  Action  of  Trefpafs  againft 
the  Commiffioners,  and  on  non  cut. 
the  Plaintiff  gave  in  Evidence  the  Sale 
by  the  Sheriff ;  and  on  mewing  the 
Writ  of  Fieri  Fac.  it  appeared  that  it 
bore  tefte  7  Febr.  2.6.  Car.  2.  by  Miftake 
of  the  Clerk  (for  it  was  Tefte  F.  North, 
who  was  not  Chief  Juftice  before  Hil- 
lary Term  27  Car.')  whereupon  the 
Plaintiff  White  was  Nonfuited  ;  but 
after  in  Trinity-Term  he  moved  the 
Court  to  amend  it,  which  was  done  by 
Order  of  the  Court,  and  made  27  Car.  z. 
for  the  Reafon  aforefaid.  Upon  which 
Pemberton  made  King's  Serjeant  this 
Term,  prayed  that  the  Writ  might  be 
made  as  it  was  at  firft ;  for  as  he  faid, 
Smitb'sDebt,  and  the  Judgment  there- 
upon were  covinous  and  fraudulent, 
and  the  Amendment  would  be  greatly 
prejudicial  to  the  Creditors.  But  Jones 
fro  %er.  anfwered,  that  the  Debt  was 
real,  and  that  the  Amendment  was  only 
of  the  Miftake  of  the  Clerk,  which  if 
it  were  not  amended,  would  be  of  great 
Prejudice  to  Smith  when  the  Debt  is 
real  ;  but  if  it  be  not  real,  the  Amend- 
ment will  not  help  him,  for  the  Sale 
of  the  Commiffioners  is  good  againft  a 
fraudulent  Debt  or  Judgment,  and 
fhall  be  fo  taken  in  any  Action  brought 
for  the  Goods,  if  Fraud  be  proved  on 
the  Trial.  But  it  is  very  improper  to 
try  this  by  Affidavits,  %od  fait  conceff". 
per  Cur.  and  it  was  ordered  that  the 
Amendment  fhould  ftand  :  But  Atkins 
Juftice,  doubted  whether  the  Amend- 
ment fhould  be  made,  becaufe  of  the 
Prejudice  to  the  others.  Yet  the  other 
Judges  were  of  a  contrary  Opinion,  for 
they  faid  that  every  Amendment  pre= 
judices  fomebody, 


In 
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IN  Eafier-Term  23  Car.  2.  died  Sir 
^to  Keeling,  Knight,  Lord  Chief 
Juftice  of  the  Kings  Bench,  and  the 
fame  Term  Sir  Matthew  Hale,  Lord 
Chief  Baron  received  a  Writ  to  be 
Chief  Juftice,  and  was  fworn,  and  Sir 
Edward  burner  then  Speaker  of  the 
Commons  Houfe  in  Parliament,  and 
Sollicitor  General,  had  his  Writ  to  be 
Serjeant,  and  performing  the  Ceremo- 
nies, had  his  Patent  to  be  Lord  Chief 
Baron,  and  was  fworn,  and  fate  that 
Term,  and  Sir  Francis  North  was  then 
made  Sollicitor  General  in  his  ftead. 

26  Aufiuft  23  Car.  2.  my  Patent. to 
be  the  King's  Serjeant  at  Law  was 
fealed,  I  being  then  in  my  Circuit  in 
North-Wales,  and  on  the  firft  Day  of 
the  next  Michaelmas-Term  I  was  called 
to  my  Place  as  puifne  King's  Serjeant. 

At  the  End  of  Hillary-Term  24  Car. 
2.  died  Sir  Thomas  Tyrel,  Knight,  the 
Senior  Juftice  of  the  Common  Bench ; 
and  in  £^<?r-Term  following  Sir  Ro- 
bert Atkins  Reader  of  Lincolns-Inn, 
Knight  of  the  Bath,  and  the  Queen's 
Sollicitor,  appeared  at  the  Return  of 
his  Writ  to  be  Serjeant  at  Law  in 
Chancery,  was  there  fworn,  and  the 
fame  Day  counted  in  the  Trcafnry,  be- 
fore the  Judges  of  the  Common  Pleas  in 
a  black  Gown  without  a  Hood,  and 
then  put  on  his  Party-coloured  Robe 
with  the  Tabard  and  Coif,  and  Hood, 
being  put  on  by  the  Chief  Juftice  (who 
made  no  Speech  to  him),  he  was  brought 
into  the  Hall  by  my  Self,  and  my  Bro- 
ther Newdigate,  and  placed  at  the  far- 
ther Side  of  the  Hall,  over  againft  the 
Court  of  Common  Pleas,  and  then  car- 
ried up  to  the  Bar  between  Us,  where 
he  recited  his  Count  again,  and  after- 
wards being  placed  at  the  lower  End  of 
the  Bar  as  puifne  Serjeant,  Sir  Robert 
Atkins's  Son,  a  Barrifter  of  Lincolns- 
Jnn,  delivered  his  Rings,  the  Motto 
whereof  was  About  an 

Hour  after,  the  Lord  Keeper,  Bndg- 
man,  came  into  the  Court,  called  him 
to  the  Middle  of  the  Bar,  and  made  a 
Speech  to  him,  which  he  anfwered  in- 
genioufly,  and  then  went  into  the 
Court,  where  he  was  fworn  Judge, 
and  fate  the  reft  of  that  Morning  in 
his  Party-coloured  Robe  and  Tabard, 
and  fpake  that  Day  upon  a  Motion. 


About  nine  Days  before  the  End  of 
Michaelmas-Term,  2.4.  Car.  2.  the  Great 
Seal  was  taken  from  the  Lord  Bndg- 
man,  and  delivered  to  Anthony  Earl  of 
Shaftsbury,  then  made  Lord  High 
Chancellor  of  England. 

Soon  after  the  End  of  Michaelmas- 
Term,  24  Car.  2.  died  Sir  William 
Morton,  Knight,  the  puifne  Judge  of 
the  Kings  Bench,  and  Sir  Edward  Thur- 
land,  Knight,  a  Reader  of  the  Middle- 
Temple,  then  Attorney  to  the  Duke  of 
Tork,  had  his  Writ  to  be  Serjeant,  re- 
turnable the  next  Term,  and  was  de- 
figned  to  fucceed  Sir  William  Morton  in 
the  Kings  Bench.  During  the  fame 
Vacation,  Sir  John  Archer  then  the 
Senior  Judge  of  the  Common  Pleas  was 
required  to  forbear  to  exercife  the  Of- 
fice of  a  Judge,  either  in  Court  or 
elfewhere,  having  his  Patent  quamdiu 
fe  bene  gejferit,  which  he  would  not 
furrender,  and  Sir  William  Ellis,  then 
the  King's  fifth  Serjeant,  had  a  Patent 
to  be  a  Juftice  of  the  Common  Pleas, 
and  being  fworn  in  the  Lord  Chancel- 
lor's Houfe,  he  came  into  the  Court 
of  Common  Pleas  the  firft  Day  of  Hillary- 
Term  in  his  Judge's  Robes,  had  his 
Patent  read,  and  after  fate  in  Court 
without  other  Ceremony.  The  fame 
Day  alfo  Sir  Hugh  Windham,  before  the 
puifne  Baron  of  the  Exchequer,  having 
before  receiv'd  a  Patent  to  be  one  of  the 
Judges  of  the  Common  Pleas,  and  fworn 
in  the  Lord  Chancellor's  Houfe,  took 
his  Place  as  Senior  Judge  of  that  Court, 
Juftice  Wild  being  the  fame  Day  alfo 
removed  into  the  King's  Bench  in  the 
Place  of  Sir  William  Morton.  Thefe  Re- 
movals happened  upon  the  Defire  of 
Sir  Edward  Thurland,  who  after  he  had 
performed  the  Ceremonies,  belonging 
to  the  Degree  of  a  Serjeant,  in  that 
Term,  was  carried  up  in  his  Party-co- 
loured Robes  and  Tabard  by  my  Self, 
and  my  Brother  Newdigate  to  the  Bar 
of  the  Exchequer,  where  his  Patent  to 
be  a  Baron  of  that  Court  was  read,  a 
fhort  Speech  made  to  him  by  the  Lord 
Chancellor,  and  among  other  of  his 
Virtues  his  Modefty  commended,  in 
that  he  chofe  rather  to  be  Serviceable 
than  Rich,  meaning,  his  Defire  to  be  a 
Baron  rather  than  a  Judge ;  he  was 
then  fworn  and  took  his  Place ;  Sir 
Francis  Goodrich  of  Lincoln s-hm,  a  Rea- 
der, then  Sollicitor  to  the  Duke  of 
Tork,  was  made  his  Attorney,  and 
Francis  Winington  of  the  Middle-Temple 
was  made  Sollicitor  in  his  ftead,  and 
afterwards  one  of  the  King's  Counfel, 
and  knighted. 

1  About 
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About  nine  Days  before  the  End  of 
Mich.  Term.  25  Car.  2.  the  Great  Seal 
was  taken  from  the  Lord  Shaft sbitry 
and  delivered  to  Sir  Heneage  Finch, 
Baronet,  his  Majefty's  Attorney  Ge- 
neral, foon  after  created  Baron  of  Da- 
ventrce,  Sir  Francis  North  the  Sollicitor 
General  was  made  Attorney,  and  Sir 
WilHamJones  of  Grays-Inn  Sollicitor. 

On  8  Dec.  26  Car.  2.  Sir  John 
Vaughan,  Knt.  Lord  Chief  Juftice  of 
the  Common  Pleas,  died  fuddenly  about 
Three  in  the  Morning  at  his  Chamber 
in  Serjeants-Inn  in  Chancery  Lane,  be- 
ing in  good  Health  the  Night  before ; 
the  22d  of  that  Month  he  was  buried 
in  the  'temple  Church,  the  Pall  being 
carried  up  at  his  Interment  by  fix  of 
the  Judges,  Sir  Ed-ward  BiJJj  Garter 
King  at  Arms  then  prefent,  and  oppo- 
fing  it,  faying,  A  Duke  can  have  but 
four  to  fupport  the  Pall. 

Upon  Saturday,  the  firft  Day  of  Hil- 
lary Term,  Sir  Francis  North,  his  Maje- 
fty's Attorney  General  appeared  in 
Chancery  upon  his  Writ  to  be  Serjeant 
at  Law,  and  being  there  fworn,  he 
went  into  the  treafury  of  the  Common 
Pleas,  and  there  counted  in  his  black 
•  Gown  before  the  Lord  Hale,  Chief 
Juftice  of  the  Kings  Bench,  and  the 
Judges  of  the  Common  Pleas,  and  fome 
other  Judges ;  afterwards  his  Coif  be- 
ing put  on  by  the  Lord  Hale,  and  his 
Party-coloured  Robes  and  Tabard  be- 
ing there  put  on  alfo,  he  went  into  the 
Hall  attended  by  the  two  ancient  King's 
Serjeants,  and  counted  at  the  Bar  of 
the  Common  Pleas,  and  gave  Rings  with 
this    Motto,  and  was 

placed  as  puifne  Serjeant.  About  Half 
an  Hour  after,  the  Lord  Keeper  came 
into  the  Common  Pleas,  called  the  new 
Serjeant  to  the  Middle  of  the  Bar,  and 
made  a  very  elegant  Speech  to  him, 
which  was  anfwered  very  ingenioufly 
by  Sir  Francis  North,  and  being  called 
into  the  Court,  his  Patent  to  be  Chief 
Juftice  of  the  Common  Pleas  was  read 
by  the  Clerk  of  the  Crown,  and  the 
Oaths  of  Supremacy  and  Allegiance  be- 
ing taken  by  him  upon  his  Knees,  and 
his  Oath  of  Chief  Juftice  ftanding,  he 
took  his  Place  at  the  Bench,  and  the 
Lord  Keeper  put  on  his  Cap,  and  a 
Cafe  being  put  by  Serjeant  Maynari, 
the  Chief  Juftice  fpake  to  it  in  my 
Lord  Keeper's  Prefence,  who  then  lea- 
ving the  Court,  the  Chief  Juftice  fate 
after  till  the  Rifing  of  the  Court  in 
his  Party-coloured  Robes  and  Tabard  -, 
he  kept  his  Feaft  the  fame  Day  at 
Serjeants  -  Inn  in  Chancery  Lane,  of 
2  which 


which  he  chofe  to  be,  and  having  ma- 
ny Lords  his  Guefts,  fome  of'  the 
Judges  fate  at  the  Side-Table  there, 
On  IVednefday  following  he  came  to 
the  Court  privately,  without  any  So- 
lemnity or  Attendance,  fo  much  as  of 
the  Gentlemen  of  his  own  Inns  of 
Court,  or  Inns  of  Chancery  belonging 
to  it. 


\_An.  28  Car.  1.  Thomas  Jones 
Miles,  Serviens  Domini  Regis  ad 
Legem,  conftitutus  eft  unus  Juftic' 
ad  Plac.  coram  Rcge,  1 3  Jpriiis.~\ 
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Cafes  in  Banc.  Re, 


Term.  Pafch.  28  Car.  2.  B.  R.    Term.  Paf.  28.  Car.  1.  B.  R. 


HautConfta- 
blc  exempt 
eftre  Colle- 
ctor del  ar- 
gent per  le 
pauvrcs,  du- 
rant  fon  Of- 
fice de  Con- 
ftable. 

Cr.Car.  585. 
Cafe  de  Ab- 
dy. 

2  Nclf.  Abr. 
1294. 

5  Keb.  551. 
56h  599, 
611,  614, 
627. 


2  Levinz 
105, 123. 
180. 

3  Nelf.  Abr, 
225.  pi.  31. 
Poft.  137, 
138'. 

Obligation 
al  Vicont. 
Le  conditi- 
on fuit  a  ap- 
pear devant 
les  Juftices 
del  Bank  le 
Royal 
Weftm.  An 
material  va- 


L 


C  attonip  ©eneral  mofce  le 

COtltt  pttt  BtfCljntget  tltt  Price 

_/  que  aDonque  effeant  |)aut 
Conftable  Del  ljtmD?eD  De  Wan- 
fteed,  fuit  eles  Deitte  College? 
pur  legs  pauses  en  le  parcel 

De   St.  Peter  le    Poor   in   Londres,  $ 

tnre  Certificate  Hess  Suffices  Del 
peace  Del  Cctintp  que  ie  &op  an 
rcrano  tire  De  fon  fetut'ee  en  I'flDf- 
fice  Be  Conffablc,  fur  quel  fuit 

SD?Der  per  Court  que  il  ferrott 
Bifcljarire  Donee  fon  Office  De  Con* 
Cable  erpire* 

Kirkbridge  verfiu  Curvven. 

DCC  fur  KDbliption  al  Cluer' 
ftlJCOUltt  De  Cumberland.     JOl* 

fenDant  pleaD  le  statute  De  23  h. 
6.  3p?eg  opet  Del  contortion,  que 
fuit  toapucar  toeoant  less  Suffices 
Del  TBanlt  le  Eop  al  Weftm.  $  tie  Dit 

DeUailt  lej5  Suffices  ad  placita  coram 
nobis  tenenda,   ubicunque,  &c.   Q9eS 

en  touts  attters  points  le  contortion 

ptltftte  le  ©tat'*  Saunders  pro  Defen- 

dente.  Le  Uattattcc  eft  material,  car 
lappeatance  Doit  eftre  en  Court, 
mes  celt  appearance  pott  eftre  en 
afcutt  lieu  alibi,  mti  neft  ffile  Del 

COtirt,  coram  jufticiariis  Del  B.  R. 
Levins  pro  Quer.     le   DattailCe  tteff 

material,  car  en  common  entento-- 
ment  ea  le  mefme  Court,  $  p?ift 
Difference  enter  pieaDtnn;,  $  tin  bono 
on  fait*  Twifden  Suffice,  obf  Dap- 
pear  en  le  Starchamber,  bone,  co= 
ment  le  ftile  Del  Court  fuit  coram 

Rege  &  Concilio  apud  Weftm.  3|tlDg= 
Went  pro  Quer. 

3  -  Bottom 


THE  Attorney  General  moved  HighConjia- 
the   Court   to    difcharge  one  hle  exempted 
Price  who  then    being   High  %%£*% 
Conftable  of  the  Hundred  of  JVanfteed,  Money  fltht 
was  chofen  to  be  Colle&or  for  the  Poor  Poor  during 
in  the  Parifh  of  St.    Peter  le  Poor  in  &"  Office  of 
London?  and  fhewed  a  Certificate  of  the  q"^q^'s, 
Juftices  of  Peace  of  the  County,   that  Abdy'^ci/e. 
the  King  had  great  Occafion  for   his 
Service   in   the   Office  of  Conftable  ; 
whereupon  it  was  ordered  by  the  Court 
that  he   fhould  be  difcharged  till  his 
Office  of  Conftable  expired. 


Kirkbridge  againft  Qurvoen. 

DEBT  upon  Bond  to  the  Plaintiff!,  Bond  to  the 
Sheriff  of  Cumberland.     The  De-  Sheriff,  The 
fendant  pleaded  the  Statute  of  23  H.  6.  Condition  was 
After  Oyer  of  the  Condition  which  was  A^^"y*T 
to  appear  before  the  Juftices  of  the  ji;ces  0f  tie 
King's  Bench  at  Weftm.    and  did  not  King's  Bench 
fay  before  the  Juftices  ad  placita  coram  a*  vydtm- 
nobis  tenenda  ubictmq;   &c.     But  in  all  ^:Jiya^"' 
other  Points  the  Condition  purfued  the  a„;e. 
Stat.  Saunders  for  the  Defendant.    The 
Variance  is  material,  for  the  Appearance 
ought  to  be  in  Court,   but  this  Ap- 
pearance may    be  in  any  Place  elfe- 
where  ;  fo  that  this  is  not  the  Stile  of 
the   Court,  coram  Jufiiciarius   of  the 
King's  Bench.    Levins  for  the  Plaintiff". 
The  Variance  is  not  material,   for  in 
common    Intendment  it   is   the  fame 
Court,  and  he  took,  a  Difference  be- 
tween Pleadings  and  a  Bond  or  Deed. 
Fwifden  Juftice  ;   A  Bond  to  appear  in 
the  Star-Chamber  was  good,  tho'  the 
Stile  of  the  Court  was  coram  Rege  & 
Concilio  apud  Weftm.    Judgment  for  the 
Plaintiff. 

Dr. 


Term.  Pafch.  28  Car.  2.  B.  R. 


47 


SecsBulft. 
2S9. 

4  Co.  127. 
Hcz.  Nat. 
Bre.  38,  40, 
41,  &c.  and 
Sir  M.  Hale's 
Notes,  ibid. 
Attachment 


Chefter  pur 
proceeder 
apres  prohi- 
bition. 


ToBor  Wainright  Cane,  de  Cejir.      Dr.  Waimmight  Chanc  of  Chefter. 


ACtacfjment  fttit  want  oers  iup 
fur  afftoaott,  que  tl  pjoceeo 
puis  p?ofjii)itton  DeltOet  al  luv  ett 
tin  caufe  tic  ftit't  put  tin  feat  en  tin 
Cfffiire  que  le  plaintiff  clatmatt 
per  p^efctiption,  $  fttr  fan  appear 
ance  $  examination  fur  interron;a= 
to?ies  ii  confefs  le  matter,  $  fttit 
fine  a  5  mark* 


AN  Attachment  was  granted  againft  Attachment 
him  upon  Affidavit,  that  he  pro-  rfr 
ceeded  after  a  Prohibition  delivered  to  aZi-Sl  j 
him  in  a  Caufe  of  Suit  for  a  Seat  in  a  Chefter,  /„>- 
Church  which  the  Plaintiff  claimed  by  ?"'"*<%?  */- 
Prefcription,  and  upon  his  Appearance  *'  ?"#*#; 
and  Examination  on  Interrogatories  he 
confeffed   the  Matter,   and  was   fined 
5  Marks. 


Mr.  Te  Vail. 

5X00.640,    ^>Ertiorari  fttit   aptO  attt  MUi- 
616,  642.       \^  C00  j,ej  pa^  5E  Middlefex  pur 

coachman  tentooer  un  o?oer  fait  per  ettr,  que 
ne  deins,  fttit  a  ceff  effeff,  que  De  vail  pape= 
5E1.C.4.  ta  a  fon  Coalman  fes  gaps  ac= 
co?o  enter  eur;  encounter  ceo  fttit 
mooe  que  le  Statute  oe  5  Ehz.  cap. 
4.  ne  crteno  al  Coacljmen,  ou  au- 
ter  8>eroants,  que  en  H>u06anti?p, 
que  ftttt  confef0  per  Cur.  $  le  £>?oer 
qttaflj* 


Mr.  Tie  Vail 


A     Certiorari  was  awarded  to  the  Ju-  Coachman 's 
ftices  of  the  Peace  for  Middle/ex,  W^e' 
to  remove  an  Order  made  by  them, 


within  5  EL 


which  was  to  this  EfFed,  that  De  Vail  " 
mould  pay  his  Coachman  his  Wages 
agreed  on  between  them  ;  againft  this 
it  was  moved  that  the  Statute  of  5  Eliz. 
chap.  4.  does  not  extend  to  Coachmen, 
or  other  Servants,  than  in  Husbandry, 
which  was  confeffed  by  the  Court,  and 
the  Order  quafhed. 


Bull  verfus  Palmer,  in  JJfumpfiu       J5#// againft  T  aimer  in  Afiurrtpfit. 


?  Kcb.  626,  -r  <£  plaintiff  Declare  que  le  foe* 
6«; .  L,  fenoant  fttit  en  Oet  al  fon  Ce- 
\i?  ffato?,  fur  que  le  Plaintiff  account 
pia.n  iff  e-   et  le  DefenOant  trooe  arere,  $af= 

fteantnonfue  ("ttme;  fttr  ffTttC  non  afTumpfit,  %Z 
en  indebitat*  pfaj Jtttff  fttit   UOtlfUe*     ^0aU    per 

feicoSr  TomPfon  W  le  Plaintiff  ne  papera 
putaffet  pur"  cuffs,  car  Ic  grottno  oel  aaton  eft 
deniers,  &c  le  outp  al  Ceffato?,  $  ergo  raaion 
eweenievie  neff  Oetng  le  Statute  Oe  23  H.  8. 

de  teftator,    fottC^ailt    COffg*     Saunders  econtra, 

coftPsayera  cat  raffton  ell  fottnotte  fur  le  ac= 
compt  inter  le  Plaintiff  $  fe  £)e= 
fenoant  $  taint  le  matter  eff  Being 
le  conurans  Oel  plaintiff,  <*  pur  ceo 

il  Cite  le  Cafe  Oel  Atkey  verfus  Heard, 
Cr.  Car.  219   &  W.  Jones  241.  ne  0e= 

foujne  al  plaintiff  la  oe  nofmer  lup 
wtcfme  aomtniftrato?*  Q3es  Curia, 
le  plaintiff  ne  papera  coffs,  car  le 
plaintiff  fait  title  al  fon  asion 
come  aomfntffrato?  $  les  Oenierg 
recooer  ferront  affets,  $  pur  ceo  il 

lie  paper  a  COff0,  Cr.  Jac.  361.  Barret 
verfus  Winchcombe,  &  229.  Haywarth 
verfus  David.    Cr.  Car.  29.  Peacock 

verfus  Steere,  Hutton  78.  Townley. 


Strange 


THE  Plaintiff  declared  that  the  De-  The  Plaintiff 
fendantwas  indebted  to  hisTefta-  b/'"g  No"' 
tor;  whereupon  the  Plaintiff  accounted,  (Slflump' 
and  the  Defendant  was  found  in  Ar-  fnuponinh- 
rear,  and  promifed  to  pay;  upon  IfTue  mi11  compu- 


non  affumpfit,    the  Plaintiff 


taflet  fo> 


the  Plaintiff  fhould  not  pay  Cofts,  for  Teftator  s 
the  Ground  of  the  A&ion  is  the  Duty  Lift-time, 
to  the  Teftator,  and  therefore  the  Adti-  J1'"11  net  tay 
on  is  not  within  the  Statute  of  23  H.  8.  C°^' 
touching  Cofts.  Saunders  econtra  ;  for 
the  Adion  is  founded  upon  the  Account 
between  the  Plaintiff  and  the  Defen- 
dant, and  fo  the  Matter  is  within  the 
Knowledge  of  the  Plaintiff,  and  for  this 
he  cited  the  Cafe  of  Atkey  againji 
Heard,  Cr.  Car.  219,  and  IV.  Jones  241. 
there  is  no  Need  there  for  the  Plaintiff 
to  name  himfelf  Adminiftrator.  But 
the  Court  held  that  the  Plaintiff  fhould 
not  pay  Cofis,  for  the  Plaintiff  makes 
Title  to  his  Action  as  Adminiftrator, 
and  the  Money  recover'd  fhall  be  Affets, 
and  therefore  he  fhall  not  pay  Cofts, 
Cr.  Jac.  361.  Barret  againft  Winchcombe, 
and  229.  Haywarth  againft  David.  Cr. 
Car.  29.  Peacock  againft  Steere,  Hutton 
78.  Sowaky's  Cafe. 

Strange 
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Strange  verfus  Grcenhill. 
;kcb.644.  TPi^tD  fur  oMnj'  put  jbl.  SDe 


2  Levins 
1-66. 

Quantogint' 
pur  quinqua 

gin:'. 
5  Mod 


entrant  ncmann  ©per  $  fur 
ceo  il  appicrt  que  It  bono  fuit 

quantogint.  libr.    %t   DcfCltHailt  0e= 

mittj  $  an  mnsment,  Hob.  p.  is. 

81.  Loggins  verfus  Tetherton.  Cr.  Jac. 
309,335.  Yelv.  225.  Hob.  19.  Parker 
&  Keneday,  &  Cafe  de  Fitfliugh  la, 
Cr.  Jac.  208.  Hob.  119.  Parry  verfus 
Dale. 


Strange  agaihft  GreenhiU. 

T\EBT  upon  Bond  for  50/.     The  Quantogint' '. 

.L/  Defendant  demanded  Oyer,  and  for  Sjt'mqua- 

thereupon  it  appeared   that  the  Bond  Sl!lt  • 

was  quantogint.    lib?.     The   Defendant 

demurred,    and  had  Judgment,    Hob: 

p.  1 8.  Loggins  againft  tetherton.  Cr.  Jac. 

3°9?  335-     Telv.  225.  Hob.  19.    Parker 

and  Keneday i  and  Fitzbngb's  Cafe  there, 

Cr.  Jac.  208.  Hob.  119.    Parry  againfi 

Dale. 


3.  Keb.  607, 
645. 

Adminiftrat. 
durant  le 
minority  de 
6. ceo  ceffe 
quand  un  at- 
tain le  age 
de  17. 


Joyner  verfus  Wats. 

Le  plaintiff  occlare  come  Sto- 
mtniftrato?  Durant  le  minojitj? 

tie!  6.   (J   tttr'a   qttC  quinque  fttetOUt 

neinss  17$  que  le  6th  an  attain  al 
1 8.  SDcfennant  Demur*  Fofter  pro 
Quer.  £e  Declaration  eft  bon  ntent 
obftant  f  e  cafe  ne  Piggot,  5  Co.  f.  29. 
cat*  ccft  cafe  fuit  aojunp  folonque 
le  ufap  oes  Suntjcs  0c  Spiritual 
%cv  aoonque  en  ufe*  $0z$  o?e  per 
le  ftatute  oc  22  &  23  Car.  2.  c.  1 1.  ie 
3Lep  eft  aitcr  en  ceft  point  $  mil  an* 
mihiftration  poet  effre  grant  fo^fq^ 
nl  perfons  ne  21  ang,  car  ie  ftatute 
require  bono  neffre  none  per  80mi= 
itiftrato?  que  ne  poiteftreper  un 

Ittfailt*  Curia  contra,  fe  a&tnftlfttjtt* 

tion  eft  netermfne  $  ie  ftatute  nan 
alter  ia  JLep  en  ceft  point*   3Htng- 

Uient  que  nil  capiat  per  billam. 


Joyner  againft  Wats. 

THE  Plaintiff  declared  as  Admini-  AAmhlpatt- 
ftrator  during  the  Minority  of  6.  °»  <t»n»g  the 
and  fhewed  that  five  were    under    1 7,  %*ffljL 
and  that  the  6th  had  attained  to  18.  when  one  at- 
the  Defendant  demurred.  Fofter  for  the.  tains  the  Age 
Plaintiff.      The    Declaration    is   good0/1/- 
notwithstanding    Piggot' s  Cafe,    5    Co. 
fo.  29.  for  that  Cafe  was  adjudged  ac- 
cording to  the  Practice  of  the  Judges 
of  the  Spiritual  Law  then  in  Ufe.    But 
now  by  the  Statute  of  22  and  23.  Car. 
2.  c.  11.    the  Law  is  altered  in   this 
Point,  and  no  Adminiftration  can  be 
granted  unlefs  to  Perfons  of  21  Years 
of  Age ;  for  the  Statute  requires  Bond 
to   be    given    by    the   Adminiftrator, 
which  cannot  be  by  an  Infant.     The 
iCourt  on  the  contrary  held  the  Admi- 
niftration to  be  determined,    and  that 
the  Statute  has  not  altered  the  Law  in 
this  Point.     Judgment  that  nil  capiat 
per  billam. 


Term. 


Sen 
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CbwwShaftsburywr/ffjJohnDigby  The    Earl   of   Shaftsbury    againft 

^rw.  que  f unfits  &  Heir  Jppa-  John  Digby,  Efqj  who  was  Son 

r«tf  afc/  -En/'/  <&  Briftol,  jfxr  Scand.  and  Heir  apparent  of  the  Earl  of 

Magnat'.  Stiff  ol,  in  Scant  Magnat\ 


3  Keb.«3i,  A  P#*  oertiia  put*  Ie  plaintiff, 
641,647,  ,/T  rur  parolg  decrement  aaiona- 
ti*j  q     °Ie>  flut  moi,e  en  Steffi  5c  fttug? 

MU-recfra'l       ™ltt,   We  U  ©tattltC  DC  R.  2.  fUt 

deftamte.    quel  Ic  agioit  Be  plaintiff  fuit 

founo,  fuit  mifrecite  en  Ocur  iieur 

i.  En  ie  pa-  material*    i.  le  p|tmee  que  le 

rol  contrafa-  ltatt'  rCCite,  que  fi  aliquis  tam  aufus 
ciend".  fuerit  ad  contrafaciend',    &c.    OU   IC 

Statute  Dit,  al  DeOifer,  &  contra- 
faciend', an,  ou  mil  ftgmfication 
(cat  nul  Dictionary  garrant  ceo)  ott 
impo?t  counterfeit,  $  Done  ne  poet 
effre  apply  at  fubfequent  parole, 
fiij.  (faut  novels  $  Ijomble  mef= 
fongeg, )  cat  counterfeit  Dafcttn 
cljofe  import  tealitp  Dei  ertftence 
enlecljofecottttterfait,  come  en  Ie 
statute  De  25  e.  3.  tottcijant  trea- 
fong,  De  counterfait  Ie  granD  feal, 
&c.  ou  Ie  copne;  meg  nul  pott  aire 
que  leg  parolg  fur  quel  Ie  asion 
,f  eft  po?t  font  iierap,  $  fi  font,  oonc 
feSw   no*  fcanoal.   2.  Le  Statute  ap?eg 
rou  (vci  de    mention  ties  3luDgeg  Del  tin  'Bank 
aiiis.)         $  oel  auter,  an  ceut  parole  (vei  de 

aliis)   magnis    Officiariis  Regni,  UtCg 

en  Ie  nectar'  (vei  de  aliis)  fuit  omit, 
fur  quel  fuit  urge,  que  Ie  Statute, 
come  alleoge  en  Ie  Declaration,  ne 
erteno,  fojfque  a  leg  ©fficerg  par- 
ticularment  nofme  en  tea,  ou  ie 
Statute  cfeerement  erteno  al  att- 
terg  granD  Officers,  (t»i?*  le  Ca= 
nterar'  Del  |)oftel,  Creafurer,  $c. 
rotibg  leg  general  parolg  ( vei  de 
aliis)  ergo  ceffi  tin  omiflion  en  point 
material  $  fait  Ie  Statute  auter 
que  eft  recite,  $  content  ceft  tin  ge- 
neral Statute  De  quel  leg  3uDgeg 
Dopent  pjenDer  notice,  ttnco?e  le 
Plaintiff  apant  grounD  fon  ast- 
ern fur  ceo,  $  aileDgeant,  que  Ie£>c- 

feitDant  ftatut'  prsed'  minime  verens, 
$  COnClttDattt  contra  formam   flatuti 

praed'  it  aD  tielment  Conner  Ie  ftat' 

recite,  al  fon  cafe,  que  leg  attDgeg 

ne 


AFTER  a  Verdict  for  the  Plaintiff,  Mfiedtalof 
upon  Words  clearly  actionable,  *  Sut"u- 
it  was  moved  in  Arreft  of  Judgment, 
that  the  Stat,  of  R.  z.  upon  which  the 
Plaintiff's  Action  was  founded,  was 
mifrecited  in  two  material  Places.  i.The  i.  Lithe  Word 
firft  was  that  the  Declaration  reciting,  cwuni^ci- 
that  fi  aliquis  tarn  aufus  fuerit  ad  contra-  end'' 
faciend',  &c.  (where  the  Statute  fays, 
to  devife,  and  contrafaciend'*)  has  either 
no  Signification  at  all  (for  no  Didiona- 
ry  warrants  it),  or  imports  Counterfeit- 
nig,  and  then  cannot  be  applied  to  the 
fubfequent  Words,  viz.  (falfe  News 
and  horrible  Lies,)  for  the  Counterfeit- 
ing of  any  Thing  imports  Reality  of 
Exiftence  in  the  Thing  counterfeited, 
as  in  the  Statute  of  25  Ed.  3.  concern- 
ing Treafons,  of  counterfeiting  the 
Great  Seal,  &c.  or  the  Coin  ;  but  no 
Body  can  fay  that  the  Words  on  which 
the  Action  is  brought  are  true,  and  if 
they  be,  then  they  are  no  Scandal. 
2.  The  Statute  after  mentioning  the  2.  In  Omipm 
Judges  of  both  Benches,  has  thefe  °f  the  Word, 
Words  Quel  de  aliis)  magnis  Officiariis  Cvclde  aliis.} 
Regni,  but  in  the  Declaration  (vei  de 
aliis)  was  left  out ;  whereupon  it  was 
urged,  that  the  Statute,  as  alledged  in 
the  Declaration,  extends  only  to  the 
Officers  particularly  named  therein : 
Whereas  the  Statute  plainly  extends  to 
the  other  great  Officers  viz.  the  Cham- 
berlain of  the  Houfhold,  Treafurer,  &c. 
under  the  general  Words  Quel  de  aliis); 
therefore  it  is  an  Omiffion  in  a  ma- 
terial Point,  and  makes  the  Statute 
other  than  is  recited  ;  and  though  it 
is  a  general  Statute  whereof  the 
Judges  ought  to  take  Notice,  yet  the 
Plaintiff  having  grounded  his  Action 
upon  it,  and  alledging  that  the  Defen- 
dant Statuf  prcsd'  minime  verens,  and /con- 
cluding contra  formam  Statuf  pr<edicT, 
he  has  fo  connected  the  Statute  re- 
cited to  his  Cafe,  that  the  Judges 
ought 


SO 
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«c  tiopcnt  pienBct  Ic  ffatute  rut 
que  ti  aB  fbtinBue  fon  cafe  Befftc 
nutermrnt  nuc  ti  aB  recite  ceo,  $ 
uonqttc  ic  Bariance  en  point  cp  ma* 
tcrinl,  Be!  ftatttte  coitus  al  JuBttcs, 
ils  ue  popent  jujyer  q«e  eft  atcun 
ftatttte,  tul  come  eft  recite,  et  none 
It  founBafion  tiei  aaton  fail  ■,  Ct 
mtr  cea  ftteront  cite  Ics  cafes  Bel 

Partridge,  PI.  Com.  78.  &  Cro.  Jac. 
135    Cafe  de  Parker.  €t  COWCllt  CCO 

neft  fotfntie  tut  omiffion,  uncoje  cp 
nranB  alteration  poet  efire  fair  per 
celt  omiffion  come  per  aBBition, 
car  per  ceo  ma  nejcteuB  al  auters 
ntattB  ©fficers  que  font  particular* 
went  mention,  ott  lag  comp?e!jenB 
touts  attters  granB  ©fficers,  ft- 
come  le  Cljambcrlatn  Be  aouujoIB, 
Creafttrer,  $c+  €ew  ercepttons 
ftteront  p?tfe  Term.  Pafch.  <$  fur  ceo 
le  Court  p?ift  aBBtfement  fttfque  Ie 
'  leconB  &>anteBp  en  ie  term  p?o= 
cijctit  cnUtant,  gen  leintertmles 
juBges  patient  enfentoie  new 
fotts,  $  ap?es  ffrano  confiaeration 
unement  rerolBant,  que  juBffment 
noet  elite  Bone  pur  ie  Plaintiff, 
leg  ercepttons  aBantBit  went  ok 
ftant,  9  per  agreement  Bes  3iuffi* 
ces  Ie  opinion  Bel  Court  futt  Belt* 

Contrafacerc  %tt  Mt  It  CljtCfe  3U(ftCe*  Ct  QUailt 

in"/'e'ey    al  pjtraec  exception  ii  Bit  que  co- 
f™6        went  mil  Biaionarp  garrant  (con- 

trafacere)  UUCOJC  UOftte  ItP  allOU)  CCO 

Befftc  fittntficant  en  pMojs  cafes, 
come  fur  Ie  Statute  Be  25  e.  3. 

tOUCljant  contrafadure  Bel  S^OitepS 

B'SUmictctre  $  Be  0?anB  @>eal,  ic* 
g  en  ies  profits  cares  fur  ceil  8*a* 
tute  ii  ceft  ufe  en  Ie  pirn's  ancient 
s'icfsBents  Bel  batons   fur  celt 

Statute,  Raft-  Eyries,  fol.  593.  Dei 
CBt'tiCn  in  Anno  1596.    Ct  COntCItt 

ie  rcco?B  Bel  ©cigniour  Cromweis 
cafe  report  per  spcttfteur  Coke,  l. 
4.  an  en  ie  recital  Bel  enaaintr  part, 

ie  parol  comminifcend3  Oil  Ie  Itatt1 
ICP  aB  contrafaciend.  UUCOje  eit  ren- 
tal BCi  Pieambie  Contrafadors  futt 

wire  pur  Ie  parol  contrivers,  que 

Men   warrant   contrafaciend.  en  ie 

Lcomiffion  purut'eim   €t  quant  al  autet  er- 

niencmate-  ccptions,  5ji>*  le  omiifion  Beg  pa= 

riaI>  i'OfS  (vel-de  aliis)  |C  COUtt  tefOike 

que  ceo  tte  futt  material  en  cea 
cafe,  car  ii  futt  tin  rule  en  recital 
ties  Statutes  que  tuffift  pur  af= 
cuh.Be  recite  tant  one  fait  pur 
fon  cafe,  §  pur  ceo  ./(iterant  ette, 

PI.  Com.  Fulmerftons  Cafe,  fol.  105. 
Com.  f.  6$,  376,  410.   Dyer  103.  Hob. 

226.  jcd  le  plaintiff  aB  recite  tant 

que  concern  fon  cafe,  ti  an  int'e 

CcunteesmefireBtinsieftatutcflup 

wefnie 

1 


ought  not  to  take  the  Statute  on  which 
he  has  founded  his  Cafe,  to  be  ether- 
wife  than  he  has  recited  it,  and  then 
the  Variance  being  in  fo  material  a 
Point  of  a  Statute  known  to  the  Judges, 
they  cannot  judge  that  there  is  any 
fuch  Statute  as  is  recited,  and  then  the 
Foundation  of  the  Action  fails  ;  and 
for  this  were  cited  the  Cafes  of  Par- 
tridge, Plowd.  Com.  78.  S3  Cro.  Jac.  135. 
Parker  s  Cafe.  And  tho3  this  be  no 
more  than  an  Omiffion,  yet  as  great 
Alteration  may  be  made  by  this  O- 
miffion  as  by  an  Addition  ;  for  by  this 
the  Ad:  does  not  extend  to  other  great 
Officers  than  thofe  who  are  particu- 
larly mentioned;  whereas  the  Act  com- 
prehends all  other  great  Officers,  as 
the  Chamberlain  of  the  Houfhold, 
Treafurer,  S3c.  Thefe  Exceptions  were 
taken  in  Efter-I'erm,  and  thereupon 
the  Court  took  Time  to  advife  until  the 
fecond  Saturday  in  the  next  enfuing 
Term,  and  in  the  mean  while  the  . 
Judges  had  two  Confutations,  and  af- 
ter great  Confederation,  unanimoufly 
refolved  that  Judgment  ought  to  be 
given  for  the  Plaintiff,  notwithstanding 
the  aforefaid  Exceptions,  and  by  A- 
greement  of  the  Judges  the  Opinion  of 
the  Court  was  delivered  by  the  Chief 
Juftice.  And  as  to  the  firft  Exception  he 
laid,  that  tho'  no  Dictionary  warrants 
{contrafacere)  yet  our  Law  allows  it  to  Contrafa- 

be  fisriificant  in  many  Cafes,  as  on  the  "rc  '"  °"* '. 
n  r  t.  1  ^,  Law  is  {igni- 

Statute  of  2,$  Ed.  3.    concerning  Conn-  $canU  Ji> 

terfeitiug  of  the  Monies  of  England, 
and  of  the  Great  Seal,  S3c.  and  in  the^ 
many  Cafes  on  that  Statute  it  is  ufed. 
in  the  moft  ancient  Precedents  of  Acti- 
ons on  that  Statute.  Raft.  Entries, 
fol.  593.  of  the  Edition  Anno  1596. 
And  though  the  Record  of  Lord  Crom- 
well's Cafe  reported  by  my  Lord  Coke, 
L.  4.  has  in  the  Recital  of  the  enacting 
Part,  the  Word  Comminifcend',  where- 
as the  Declaration  here  has  contrafaci- 
end', yet  in  the  Recital  of  the  Pream- 
ble ContrafaSiors  was  put  for  the  Word 
Contrivers,  which  well  warrants  contra- 
faciend' in  the  Purview.  And  as  to 
the  other  Exceptions,  viz.  the  Omifii-  The  Omiffion 
on  of  the  Words  (vol  de  aliis'),  the  Court  not  material* 
refolved  that  it  was  not  material  in 
this  Cafe,  for  it  is  a  Rule  in  the  Recital 
of  Statutes  that  it  is  fufficient  for  any 
one  to  recite  fo  much  as  makes  for  his 
Cafe,  and  for  this  were  cited  Plow. 
Com.  Vulmertciis  Cafe,  fol.  105.  Com. 
f  65.376.410.  Dyer.  ioi.  Hob.  226. 
Here  the  Plaintiff  has  recited  fo  much 
as  concerns  his  Cafe  ;  he  has  fhewn 
Earls  to  be  within  the  Statute,  and 
himfelf 
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<y* 


mefme  oeftte  un  Countee*   put 

etlfOiCer  Ceo  ftlft  tltt  Parker's  Cafe, 
Hutton  56.  miGtt  flit  %taV  t?e  Win- 
chefter,  put  Hue  &  Cry,  le  Cecicira= 

tt'on  recite  arfcnsues  ^earons5  en 
\z  recotfi  eft  (arfoits)  neneriilmcnt, 
cell  ntinttton  refltain  le  Statute, 
car  li  erteno  al  touts  atfons,  un= 
one  mil  exception  pnfe,  fe  aaioit 
efleant  po?t  fur  un  robbery*   99rs 

en  it  Cafe  tie  Bowmer  verfus  Frere  $ 

auter  3!nf)a«ttants  Bel  ipuno?eti  oe 
Godiaxton,  le  etception  fuit  pnfe 
in  arreff  oe  3iuogtnent,  $  apjes  le 
matter  ao  oepeno  pur  trot's  terms, 
fur  aouifement  Iiuoiyment  fuit  Done 
pur  it  plaintiff  nient  ouffant  le 
tmfrecital,  fur  le  rearon  auanttiit, 
le  agion  effeant  po?t  fur  un  robbe- 
tv  en  quel  le  statute  fuit  bien  re- 
cite. Ceff  Cafe  te  Bowmer,  intratur 
Hill.  1649.  B.   R.  Rot.  503.  le  re* 

co?o  oe  ceff  cafe  fuit  mr'e  al  Court, 
$  un  Copy  oel  %$  po?t  per  ©jeer 
eel  Court  6020  le  Comer  oe  ton- 
dresj  $  auri  le  rccojo  oei  cafe  oe 
Sieipioue  Cromwei.  ct  iuogment 
fuit  enter  pur  le  plaintiff,  &  eo 
potius  que  apjes  iierois.   Vide  cr. 

Car.  232,  233.  le  J&OP  $  Barnes  ver- 
fus Hill  &  Windfor,  Built,  part  2.  fol. 
49.  &c.  Crefwick  verfus  Rooksby, 
Dyer  160.  Roll.  1  Rep.  90.  Brownl. 
part  1.  p.  100.  Oliver  verfus  Collier. 
Yelv.  126.  Dyer  171.  Stile  122. 


himfelf  to  be  an  Earl.  To  ftrengthen 
this  was  cited  Parker's  Cafe,  Hutton  $6. 
A&ion  on  a  Stat,  of  Wincbefier  for  Hue 
and  Cry,  The  Declaration  recites  Burn- 
ings of  Houfes  ;  in  the  Record  it  is 
(Burnings)  generally  ;  this  Addition  re- 
ftrains  the  Statute,  for  it  extends  to 
all  Burnings,  yet  no  Exception  was 
taken,  the  A&ion  being  brought  upon 
a  Robbery.  But  in  the  Cafe  of  Bow- 
mer againft  Frere  and  others,  Inhabi- 
tants of  the  Hundred  of  Godiaxton,  the 
Exception  was  taken  in  Arreft  of  Judg- 
ment; and  after  the  Matter  had  de- 
pended for  three  Terms,  upon  Con- 
futation Judgment  was  given  for  the 
Plaintiff  notwithstanding  the  Mifre- 
cital,  upon  the  aforefaid  Reafon,  the 
A&ion  being  brought  upon  a  Robbery 
wherein  the  Statute  was  well  recited. 
This  Cafe  of  Bowmer  is  entred  Hill. 
1649.  B.  R.  Rot.  503.  The  Record  of 
which  Cafe  was  fhewn  to  the  Court, 
and  a  Copy  of  the  Adl  brought  by  an 
Order  of  Court  from  the  Tower  of 
London ;  and  alfo  the  Record  of  the 
Lord  Cromwel's  Cafe.  And  Judgment 
was  entred  for  the  Plaintiff,  and  the 
rather  becaufe  after  Verdi  ft.  See  Cr. 
Car.  232,  233.  The  King  and  Barnes 
againft  Hill  and  Windfor.  Bulft.  part.  2. 
fol.  49,  &c.  Crefwick  againft  Rooksby. 
Dyer  160.  Roll.  1.  Rep.  90.  Brownl.  p.  1. 
p.  100.  Oliver  againft  Collier.  Teh.  126. 
Dyer  171.  Stile  122. 


Holt'/  Cafe,  k  Recorder  de  Abing-    Holt's  Cafe,  the  Recorder  of  Abing- 
don, don. 


■:■  Kcb.  <567, 
700,706,734. 
See  2  Show. 
5°4,  5°5- 
Inftitutio 
Legalis  160, 
161. 

Poll.  174, 
17  7,  &c. 
Aland  anuis 
<de  reftore  al 
Office  de 
Recorder  de 
Abingdon. 

Return  que 
eligible  6c 
removeable 
adpkcit'del 
Major  & 
Capital  Bur- 
geflTes. 
See  1  Lev. 
148,  262. 
2  Salk.  42 S, 
43  J.  439- 


UB    Mandamus    fuit    agaro   ft! 
Qdtijfn  $  Capital  'Burgefles 

tiel  Ab'ington  Be  tettO?et  Holt  al  2DJ> 

fice  oe  Eeeojner,  ou  oe  ftirnifier 
caufc  quare  non.  le  ^ajo?  if  Ca- 
pital 05urijeires  return,  que  Mav 
3iaques  per  letters  Patents  grant 
al  #ajo?,  'Bailiffs  $  Turgefles  oe 

Abingdon  que  US  habeant  difcretum 
vir'  fore  Recordator'  Burgi  prajdicV 
eligend'  per  Major'  &  Capital'  Bur- 
genf.  vel  major5  partem  eorundem,  &c. 
&  quod  prsefat'  Recordat'  fie  elecY 
prseftaret  facrament',  &c.  ad  bene 
fe  gerend',  &c.  quodque  Recordator 
fie  elecY  continuabit  durant'  beneplaci- 
to  Major'  &  Capital'  Burgenf.  pro 
tempore,  &c.  vel  major'  partis,  &c. 
quor'  Major  foretunus.  i.  0!U];  Cei*tlfi= 

out  que  Holt  fuit  ouement  eietf,  & 

prseftitit  facrament'  &  bene  fe  geffit,  $ 

fttitanDauitanss  inAbingdon,  jufque 
al 


A    Mandamus  was   awarded   to  the  Mandamus 
Mayor,  and  capital  BurgefTes  of t0  *<>pre  to 
Abingdon  to  reftore  Holt  to  the  Office  *t  °^"  "f 
of  Recorder,    or  to  fliew  Caufe  quare  £ bbgdon( 
fion.    The  Mayor  and  capital  BurgefTes 
return,    that  King  James  by  Letters 
Patent  granted  to  the  Mayor,  Bailiffs 
and  Burgeffes  of  Abingdon,  that  they 
habeant  difcretum  virum  fore  Recordator'  Return  that 
Burgi  pnediff'  eligend"  per  Major  &  Capi-  he  *»<**  ehahe 
tal'  Burgenf  vel  major    partem   ecrun-  f!d  ttmw" 
dem^  &c.  &  quod  prafat  Recordat'  fie  cftTeM^ 
eletT  pra.fi aret  Sacrament',  &c.  ad  bene  and  chief  Bun 
fe  gerend'',    &c.   quodq;   Recordator    fie  Sh- 
ekel'    continuabit     durant'     beneplacito 
Major    &    Capital'  Burgens'  pro   tem- 
pore, &c.   vel  major'  partis,    (3c.    quo- 
rum Major  foret  units.     Then  they  cer- 
tify  that  Holt   was  duly   elected,    & 
prxftitit  facrament  &  bene  fe  geffit,  and 
was   an  Inhabitant  in  Abingdon  until 
H  fuch 


& 
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Return  dc 
Mandamus. 
Vide  poll. 
177,178,215. 
InlHt.  Lcga- 
lis  161,  id;, 


Nul  reftitu- 
tion  fur  un 
breve  male 

dircft. 


al  ttel  jour,  al  que!  il  fe  remote  al 

Reading,  $  BW$  foil  remOUal,  bene 
fe  geffitin  Officio  Recordator'  &  dedit 
confilium  quotiefcunq;  necefle  fuit  &c 
nunquam  fe  abfentavit  ab  adminiftrati- 
one.  Ct  Gttfter  quod  poftea  ex  caufa 
Inhabitanc'  apud  Reading,  per  Major' 
"&  major'  partem  Capital'  Burgenf.  a- 
motus   fuit   &   adhuc  amotus    exiftit. 

Weiion,  fur  ceft  return  p?ia  reffitu^ 
tton,  pur  ceur  caureg*  i .  JBul  fuf= 
ficient  poiar  Be  amercer  fuit  mr'e, 
car  ceft   affirmative  ciaufe,  quod 

continuabit  durant'    beneplacito,    &c. 

ne  fuffift  fan?  parols  negatiBe  (& 

non    diutius)  Sed    non  allocatur.     2. 

poiar  al  Corporation  oe  remoter 
al  Jjofuiit  eft  fcoio  en  Hep,  car  co* 
ment  le  Eop  poet  granter  al  fco= 
lunt  luj  mermeuncore  ceft  poiar  ne 
poet  eftre  grant  al  autcr  oe  remo= 
Der  un  SDfficer  que  oe  fon  nature 

eft  SDfficer  purbie  (non  allocatur.)  3. 

Ceft  poiar  neft  return  Oeffre  bien 
erecute,  car  il  eft  return  icp  oeffre 
em  gcneralment,  que  import  tux 
effate  pur  Die,  $  ceft  poiar  eft  pur 
benefit  Del  Corporation  que  poet 
granter  pur  oie  ljo?0  lour  intereff, 
$  ceo  terra  itfint  inteno,  le  eleaion 
efteant  return  oeffre  fait  general* 
ment,  fed  non  allocatur,  car  le  ele= 
aton  neft  rottbgs  le  common  real, 
nee  eft  Done  al  Corporation  quant 
al  erercife  Oeceo,  feu  al  fixator  ft  leg 
Capital  'Burgeftes?,  que  ont  fole= 
tnent  un  poiar  oe  elea,  ft  nul  inte- 
reff, ft  ceft  election  per  eur  ooit  eftre 
intelipfolonque  le  poiar  none  al  eur 
que  eft  folement  Hurant  plaiur*  3- 
meg  wild  juftice  obiea  que  le  too- 
lunt  neft  mr'e  oeffre  Determine,  car 
toit  eftre  foubg  le  common  feal,  3 
que  fuit  refpono  que  le  poiar  oel 
eleaion  ft  oetetmination  oel  toolunt 
eft  en  le  $9ajor  ft  Capital  15urgef= 
feg  que  ne  font  Corporation,  nee 
ont  common  feal,  a  le  oetermina= 
tion  Oe  lour  iiolunt  eft  pletnment 
mr'e  in  hoc,  quoo  per  eur  amotus 

fuit  &  exiftit.  Vide  13  H.  7.  17.  b. 
Roll,  parti.  172.  Cr.  Jac.  540.  11  Co. 
fol.  90.  Cafe  de  Bags.  Dyer  115.  Cafe 

de  vaux.  jfuit  urge  enters  le  re* 
ftitution,  que  le  brief  ne  fuit  bien 
fcfrea,  car  appiert  per  le  return, 
que  le  nofme  oel  Corporation 
eft  $©aior,  I3ailiff0  $  Q5urgeu~e0, 
ergo  nul  tiel  Corporation  come 
S^apor  ft  Capital  'BurgcfTeg,  $  pur 
ceo  nul  reftitution  poet  eftre  fait 

fur  Ceft  Breve,  quod  Curia  conceflit. 


le 


fuch  a  Day,    when  he  removed  him- 
felf  to  Readings  and  after  his  Removal 
bene  fe  geffit  in  Officio  Recordator',    ci? 
dedit   confilium  quotiefcimque  neceffe  fuit, 
&  nunquam  fe  abfentavit  ab  adminiftra- 
tione.  And  further,  quod  poftea  ex  caufa 
inhabitanc'  apud  Reading,  per  Major'  & 
major   partem  [Capital'  Bnrgens'  amotus 
fuit,    $3  adhuc   amotus   exiftit.     V/efton 
upon  this  Return  prayed  Reftitution 
for   thefe  Reafons.     i.    No   fufficient 
Power  to  remove  was  ftiewn,  for  that 
affirmative  Claufe,  quod  continuabit  du- 
rante beneplacito,  &c.   does  not  fuffice 
without  negative  Words  (&  non  diutius*) 
fed  non  allocatur.     2.   A  Power  to    a 
Corporation  to  remove  at  Will  is  void 
in  Law,    for  tho'  the  King  may  grant 
at  Will  himfelf,  yet  this  Power  cannot 
be  granted  to   another  to  remove  an 
Officer,  who  by  his  Nature  is  an  Officer 
for  Life;  (jion  alloc aur.)  3.  This  Power 
is  not  returned  to  have  been  well  ex- 
ecuted, for  he  is  here  returned  to  have 
been  elected  generally,  which  imports 
an  Eftate  for  Life,   and  this  Power  is 
for   the  Benefit  of  the  Corporation, 
which  may  grant  for  Life  by  Virtue 
of  their  Intereft,  and  it  fhall  be  fo  un- 
derftood,  the  Ele&ion  being  returned 
to  have  been  made  generally ;  fed  non 
allocatur ;  for  the  Election  is  not  under 
the  common  Seal,  nor  is  it   given  to 
the  Corporation  as  to  the  Exercife  of 
it,  but  to  the  Mayor  and  Capital  Bur- 
gefles, who  have  only  a  Power  to  elect, 
and  no  Intereft,   and  this  Election  by 
them  ought  to  be  underftood  accord- 
ing to  the  Power  given  to  them  which 
is  only  during  Pleafure.     Afterwards 
Wild,  Juftice,  objected  that  their  Will 
is  not  fhewn  to  be  determined,    for  it 
ought  to  be  under  the  common  Seal. 
To  which  it  was  anfwered,    that  the 
Power  of  Election  and  Determination 
of  the  Will  is  in  the  Mayor  and  Capital 
Burgefles,    who   are  no  Corporation, 
nor  have  a  common  Seal ;  and  the  De- 
termination of  their  Will  is  fully  fhewn 
in  this,    that  by  them  amotus  fuit  3 
exiftit.     See  13  H.  7,  17.    h.  Roll.  1. 
part  172.  Cr.  Jac.  540.  11   Co.  fol.  90. 
Bags' s  Cafe,  Dyer  115.  Vaux's  Cafe.  It  No  RejlltatU 
was  urged  againft  the  Reftitution,  that  on  upon  a  Writ 
the  Writ  was  not  well  directed,  for  m  <tmSeit 
it  appears    by  the  Return,    that  the 
Name  of  the  Corporation  is  Mayor, 
Bailiffs   and    Burgefles,    therefore  no 
fuch  Corporation  as  the  Mayor   and 
Capital  Burgefles,  and  for  that  Reafon 
no  Reftitution  can  be  made  upon  this 
Writ,  which  the  Court  admitted. 

The 
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Z<?  Cfc£  de  Thatcher  &  Waller.         The  Cafe  otThatcher  and  TFtffc 


Trial  in 
Bank  lc 
Roy  per  un 
murder  fait 
deins  le 
Verge. 
Sec  2  Hawk. 
chaD.  9.  Se£l 
15/16, 17, 
iS.  and  the 
Cafes  there 
cited,  and 
Scat.  33  H.8. 
£.12,1:1.3. 


Depofitio'  de 
termoigne 
prift  devant 
Je  Coroner 
fuit  lie  fur 
fuggeftion 
prove  que  lc 
tefmoignc 
fuit  ale  ou- 
fter  le  mere 
&  fuppofe 
dc  eftre  per 
proenrem'r 
desoffenders. 


Auterm't 
dun  deposi- 
tion prife 
devant  Ju~ 
ftice  de 
Paix,  mes 
vi.  Hale  PI. 
Cor.  263. 
co'cr'. 


Ce  a  £  ucttr  eftcant  ILaquaiS  al 
©n't:  Cornwailis  fueront  mtiite, 

t}UC  flS  ft  S»n'C  Cornwailis  $  attterS 
aftOPCitt  mttrtlJC  Robert  Clerk.  Cell 

offence  fuit  alleoge  ocffre  fait  en  le 

ParOClj  DC  St.  Margaret  Weftra.  S$e0 

en  fceritp  fuit  tietns  200  pees  net 

Pafai'0  EOMl  DC  White-hall,  fifctfuitt 

tt'iafjfe  tietns  ie  palate,  foionque 
Ie  Statute  tie  33  h.  8.  cap.  s^e0 
pur  le  pluis  impartial  3ittfiice  le 
Eop  ffffttifie  fon  piatfitr  per  $9on- 
Cent  attorn?  General  que  le  trial 
ferra  en  TBanh  le  Eop*  Smr  quel 
afcptfement  fuit  etoe  one  touts  ie0 
3ittftices  $  "Barons,  nemp  enrent' 
ale,  mes  en  lour  fepcrate  £©ea- 

fOUS  OCl   amOiOeur  Serjeants  -  Inn  ; 

Ct  per  le  opinion  Dei  fo?t  mafo? 
part  il  futt  tefoftie  qm  ie  Statute 
ire  33  h.  8.  content  que  ies  parols 
oei  aa  contain  ten"  reffrtaion,  que 
Ies  trials  tie  tie!  offences  rerront 
ticfercnanant  touts  temps  oeuant 
le  <J5?ano  gaffer  oel  ©oftcl  tie  Rop, 
<jc+  ttncoje  ceo  ne  toll  ie  Juristnai- 
on  tie!  Tank  Ie  Kop  (nul  ncptipe 
parols  effeant  en  Ie  ott  aa)  Ct  fur 
cto  le  trial  fuit  en  OBaiifc  Ie  &op 
Ders  Ie  tiit  laqttais,  content  Ies 
Suffices  fueront  app?tre  que  fur  Ie 
eminence  il  fcoet  mamfeffment  ap- 
pear, que  le  offence  fuit  perpe- 
trate, come  eft  atiatttoit.  Sttr  Ie 
trial  un  ties  tefmotffttes  que  fuit 
eramtne  oefcant  Ie  Coroner  oel  pa= 
ffel,  twppietoit,  $  futt  mr'e  al 
Court  que  it  fuit  ale  ouffer  ia  mere 
(come  futt  fuppofe  per  procure; 
mettt  Be  ©ffenners)  fur  que  qtteffi-- 
on  futt  fait,  ft  fon  JDepoittion  poet 
eftre  m,  at  fuit  rule  que  ferroit, 
intant  que  il  effeant  ouffer  la  mere, 
Ie  cafe  futt  tout  un,  ficotne  fuit 
mojt,  $  account  ti  fuit  Ipe,  s^es 
Ie  opinion  tie  tout  Ie  Court,  p?eter 
leCljtef^uff ice,  futt,  un  oepofitt* 
on  pjife  oeuant  un  31ttfftce  oc  peace 
ne  octt  eftre  allotn  en  tiel  care,  car 
futt  tiit  que  rautljo?ttp  oel  Coroner 

fuper  vifum  corporis  eft  fO?t  gtantl, 

t?  en  afcun  cafes  eft  un  recoju  que 
itc  poet  eftre  tracers',  ergo  ott  iifuit 
moue  per  ie  Cfjfef  Juftice  que  Ies 
iLaqnais  (que  fueront  trofce  nfettt 
culpable $  tiers  queue  nul  epfoence 
fuit  Hone  oel  afcun  mif=feafans  ott 
mal  language  mes  folement  que  iis 
fueront  en  attendance  oe  lour  Sn'r) 
ferront 


THESE  two  being  Footmen  to  the  Trial  inthe 
Lord    Cornwailis    were    indicled,  K"£'  B'n  h 
for  that  they  and  Lord  Cornwailis  and  f*£,ijff " 
others    had    murdered    Robert    Clerk,  in  the  Verge. 
This  Offence  was  alledged  to  have  been 
done   in    the    Parifh  of  St.   Margaret 
Weffim.  But  in  truth  was  (committed) 
within  200  Feet  of  the  Royal  Palace  of 
White  Hall)   and  fo  triable  within  the 
Palace,    according   to  the   Statute  of 
33  H.  8.  cap.       "But  for  the  more  im- 
partial Juftice   the  King  fignified  his 
Pleafure    by   Mr.  Attorney   General, 
that  the  Trial  fhould  be  in  the  King's 
Bench.  Whereupon  a  Confultation  was 
had  with  all  the  Juftices  and  Barons, 
not  together,  but  in  their  feveral  Houfes 
of  both  the  Serjeants  Inns ;   and  by  the 
Opinion  of  the  much  greater  Part  it 
was  refolved  that  the  Statute  of  33  H. 
8.  though  the  Words  of  the  Act.  con- 
tain this  Reftrittion,  that  the  Trials  of 
fuch  Offences  fhould  for  the  Time  to 
come  always  be  before  the  great  Mafter 
of  the  King's  Houfhold,  &c.  Yet  this 
takes^  not  away  the  Jurifdi&ion  of  the 
King's   Bench,  (there  being  no  nega- 
tive   Words  in  the    faid    Ad,)  and 
thereupon  the  Trial  was  in  the  King's 
Bench  againft  the  faid  Footmen,  tho' 
the  Judges   were   apprifed,  that  upon 
the  Evidence  it  would  manifeftly  ap-  tytBfi'"m  of * 
pear,  that  the  Offence  was  committed,  ?£*££ 
as  aforefaid.     Upon  the  Trial  oneofri«rTO« 
the  Witnefles,  who  was  examined  be-  read,  upon  a 
fore  the  Coroner  of  the  Houfhold,  did  St,gs^'">r> 
not  appear,  and  it  was  fhewn  to  the  &f^f 
Court  that  he  was  gone  beyond  Sea,  gombeyend 
(as  was   fuppofed   by  Procurement  of**,  a«dfup~ 
the  Offenders)  whereupon  a  Queftion  t°Jedt0  heI°  . 
was  put,  if  his  Depofition  could  be  Jj£  fT 
read,  and  it  was  ruled  that  it  might,  for  'Z'ogeldlrt. 
as  much  as  he  being  beyond  Sea,  the 
Cafe  was  all  one,  as  if  he  had  been 
dead,  and  it  was  accordingly  read.  But 
the  Opinion  of  all  the  Court,  except  the 
Chief  Juftice,  was,  a  Depofition  taken 
before  a  Juftice  of  Peace  ought  not  to 
be  allowed  in  fuch  Cafe;  for  it  was 
faid,  that  the  Authority  of  the  Coro-  Other-wife  of 
ner  fuper  vifum  corporis  is  very  great,  «  Depofition 
and  in  fome  Cafes    is  a  Record  that  ~hen  beforta 
cannot  be  traverfed  ;  therefore  when  %"£"'  oiBut 
it   was  moved  by   the   Chief  Juftice  fee  Hale  P.  C. 
that  the   Footmen  (who   were  found  Cor.  263.  tt> 
Not    guilty,    and  againft    whom   no  **»«*"«7' 
Evidence   was    given   of  any   Mifde- 
meanor   or    ill    Language,   but   only 
that  they  were  waiting  upon  their  Lord) 
H  2  fhould 


w 
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Trial  dun 
Perc. 

See  %  Hawk. 
ch.44-fcft. 
1.  tofeft.  7- 
and  the  Ca- 
fes there  ci- 
ted. 

Staundf. 
P.C.  152- 
j  H.  4.  1. 

3  Inft.  28. 
i3H.8.f.U. 
State  Trials. 
I  Vol.  z66, 
&c. 

a  Vol.  198, 
8cc. 

5  Vol.  659. 
&c.  955,  &c. 

4  Vol.  355- 
Stat.  7  W.  3- 
c.  3. 

Le  grand 
folcmnity  de 


L 


ferront  examine  Detiant  tut  Oc0 
lucgeis  put  le  pjercruation  tie  lout 
tefftmonp  uer0  lejs  auters  SDffen« 
»er09  ite  ftttt  affehttts  al  ceo  pet 
leg  atttct  31uffice0,  que  mfont  que 
ii0  tie  aoopont  autet  autfjo?ttp  en 
ceff  cafe  fotfque  come  Suffices  Oel 
peace* 

Z<?  Cty£  &e  Seigneur  C. 

C  ©eiirniout  c.  apant  effte  fm 
oite  pur  le  mtttoer  Bel  Robert 
clerk  en  le  cafe  pjocficin  aoantDit 
mention*  Le  Eop  put  Ton  trial 

COnftitttte  Heneage^eigniOttt  Finch, 

aoonque  efteant  Jpattlt  Cljancello? 
De  angleterrc  oeffre   ©eigniour 

I^aUt  ©ettefCljal  hac  vice  tantum.  Le 

trial  eftott  fur  le  30  jotit  oe  June 
ptti«3  le  Cetm  oel  St.  Trinity  en  le 
28  an  oel  Bop,  %z  p?oceoute  ftttt 
tt'el  come  eft  oefctiue  pet  Sefjtm'« 
out  coke,  en  fon  Iiu?e  oel  piea0  oe 
Co?one,  Cap*  Creafon,  oe  le  trial 
Del  Peet0,  flCUtant  al  fttmmonjs 

De0    peet0    ttiet0,    Certiorari    al 

©eijjntottt  Cljief  Suffice  putlein= 
Ditemcnt,  $  p?ecept  al  Conffafale 
Del  Ctttre  Londres  $  auter0  forma- 
lities la  erpjefs*  Le  Venereal  fuit 
attettD  a  fa  meafott  fur  le  jottt  Del 

tttal  jUfqtte  al  Weftminfter  pet  IC0 

juops  en  lout  Coacljes*   §>iz 

Edward    Walker    aOOUqtte    effeaitt 

«S5attet  Eop  oe  3tmes  aiant  auant 
Jup  en  fon  tunic  one  Ie0  @>et= 
neants  al  atmes 1  £Ciuant  U  fuit 
al  grann  ljtti0  oe  la  fale,  tl  tartia 
tanqtte  le0  Suops  fuetont  aliffljt 
ijojs  lout  Coacfjes,  $  Donqtte  le0 
Cljtef  »ses  pnmetment  $  le 
teffes  folonque  lout  feniourp  paf= 
font  pet  luj>  $  aoancent  en  le  Coutt, 
que  fuit  tut  gtano  tribunal  erea 
pur  ceff  ptttpofe,  (fentite  fftttattte 
ertcnooit  fete,  Del  ffattes  Oucent 
al  Cotttts  oe  15anfc  leEop  $  Cljan-- 
cetp,  jufqtte  al  Coutt  oe  Common 
pleas,  me0  le  Coutt  ne  fuit  cp 
LTtanO  per  mult,)  Le0  Ojape  Oe  z- 
ffate  ftttt  place  aloft  en  le  milieu 
Del  amuioettr  coffe0  oe  ceo,  me0 
tin  pett  atete  fuetont  etea  2  petit 
oares,  fur  Oe  Dertte  le  KopIeEopn 
le  Dufee  $  Dtttcljef0  fuetont,  latt- 
tte0  fuetont  templte  ooe  perrons 
Del  honour*  Le0  peers  triers 
feyont  fur  amliioeur  coffes  Del 
cljaire  le  eftate,  me0  al  Diffauce 
De  ceo  cutout  cinque  paces,  $ 
at  tin  Degree  ^U\w  bare,  fur 
t  fcammes 


fhould  be  examined  before  one  of  the 
Judges  for  the  Prefervation  of  their 
Teftimony  againft  the  other  Offenders, 
this  was  not  aflented  to  by  the  other 
Judges,  who  faid  that  they  had  no  o- 
ther  Authority  in  this  Cafe  than  as 
Juftices  of  Peace.. 


The  Cafe  of  the  Lord  C 

TH  E  Lord  C.  having  been  indi&ed  T*M  4  4 
for  the  Murder  of  Robert  Clerk  Feer' 
mentioned  in  the  Cafe  next  preceding  : 
The  King  -for  his  Trial  conftituted 
Heneage  Lord  Finch,  then  High  Chan- 
cellor of  England,  to  be  Lord.  High 
Steward,  hac  vice  tantum.  The  Trial 
was  upon  the  30th  Day  of  June  after 
Trinity-Term,  in  the  28th  Year  of  the 
King.  The  Proceedings  were  fuch  as 
are  defcribed  by  Lord  Coke  in  his  Book 
of  Pleas  of  the  Crown,  Chap.  Treafon, 
of  the  Trial  of  Peers  ;  as  to  the  Sum- 
mons of  the  Peers  Triers,  the  Certiorari 
to  the  Lord  Chief  Jultice  for  the  In- 
didment,  and  Precept  to  the  Confta- 
ble  of  the  Tower  of  London,  and  other 
Formalities  there  mentioned.  The  Stew-  The  great  So- 
ward  was  attended  from  his  Houfe  on  kmnlty efit, 
the  Day  of  the  Trial  quite  to  JVeftm. 
by  the  Judges  in  their  Coaches.  Sir 
Edward  Walker,  then  Garter  King  at 
Arms,  going  before  him  in  his  Coat 
with  the  Serjeants  at  Arms :  When  he 
was  at  the  great  Door  of  the  Hall  he 
tarried  till  the  Judges  were  alighted 
out  of  their  Coaches,  and  then  the 
Chief  Juftices  firft,  and  the  reft  ac- 
cording to  their  Seniority  pafTed  by  him, 
and  advanced  into  the  Court,  which 
was  a  large  Tribunal  erected  for  this 
Purpofe  (the  whole  Structure  extended 
almoft  from  the  Stairs  leading  to  the 
Courts  of  King's  Bench  and  Chancery 
to  the  Court  of  Common  Pleas,  but 
the  Court  it  felf  was  not  fo  large  by 
much.)  The  Cloth  of  State  was  placed 
aloft  in  the  middle  of  both  Sides  of  it, 
but  a  little  behind  were  built  2  fmall 
Boxes  ;  on  the  Right  were  the  King, 
the  Queen,  the  Duke  and  Dutchefs  j 
the  others  were  filled  with  Perfons 
of  Honour.  The  Peers  Triers  were 
feated  on  both  fides  the  Chair  of 
State,  but  at  the  Diftance  of  about 
5  Paces,  from  itx  and  a  Step  lower  on 
Benches 
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fcaromes  cooert  one  0?ape  oett, 
ooe  que  tout  Ie  Court  attrt  ftitt 
cooert*  aur  pees  oel  peers  fepe- 
pout  les  JttOges,  part  al  uu  coffe, 
<$  part  al  atttte,  lour  feats  effeant 
oe  mefme  freight  come  Ie  jflooje 
or  I  Court*  €n  Ie  milieu  fuft  tut 
place  coupe  pur  le  Clerfc  Oel  Co- 
rone  Oel  "Batik  Ie  Kop ;  $  fon  De= 
ptttp  al  tnferiottr  part*  Mt  Cottn- 
fel  oel  Eop,  oi?*  fott  feiuo?  ©er= 
geant,  attoroP,  $  ^olltctto?  ftte= 
rout  place*  %t  pufoner  cffoit  en 
tin  oar  arere  ettr,  roes  eralt  cnteur 
6  pees,  $  Oireftmettt  oppoftte  al 
cfjaire  oel  ifate* 

ap?es  le  Court  fttittffintoifpofe, 
Crusrnocke  Sergeant  al  arrow  fiff 
pjoclamation  3  foits,  $  cororoano 
fttt't  fate  que  touts  petfons  fojpu'fe 
les  @eigniours  les  triors,  *  au-- 
ters  Peers  tie!  Eopattroe  $  p?tOi> 
CotutfeIIo?s,  <$  les  3n0ges  ferrottt 
Otftooert  fur  lour  teftes*  Done  fc 
Clerk  Oe  Coiotte  ipc  le  incitement 
(t  arraign  le  Pufoner,  que  pleoe 
non  cui.  <$  lup  nut  rut  fes  Peers, 
que  fueront  36  oe  plttis  noole,  Oe 
plttis  gtano  effate,  $  Oe  pints 
©ages  oe  Kopattme  pur  ie  pints 
gtetnoer  part  o'ettr*  Deoant  aO 
cutt  eOtoence  oone  Ie€>it'r@>tenmtO 
M  tut  elegant  ojatiott  a  les  triers 
$  erljojtatf  ie  p?ifcncr  Oeffre  oe 
bott  courage  $  fans  peur  $  oe  rum- 
tnoner  touts  les  fttcco?s  oe  fon 
ante*  Done  le  coiOeuce  futt  pu'roes 
open  per  le  s^ollicito?  ©cncral,  fc- 
cono  per  le  attomp,  econcluoc  per 
©ergeant  Maynard,  ie  pnfoner  per 
tout  le  terops  lup  gercnt  aucc  fjtt= 
tnilitp,  mooeffp,  $  p?uocnce*  a= 
p?es  le  eOiOcnce  conduce  les  ©eig-- 
ittours  allont  a  confioerer  $  con= 
fttlt  enfentule  en  Ie  Court  Oe 
<S5uat*OS  conte  f'eo  penfe ;  stourant 
lour  aufence  75isket  $  (Hint  futt 
Oiffttbttte  en  Ie  Court*  ap?es  f^ttr 
Ijettres  ott  plttis  reoieno?ont  les 
©eigniours,  $  Ie  @n'r  Cr'er  en 
nofroe  Ocs  fes  comperes  pna  IaO= 
Utfe  oe  ^tfr  ©teiuaro  $  les  Stoo- 
ges fur  ce  point,  an  Ie  p?cfence  $ 
noctroeut  Ottn  al  un  IjomiciOe,  fntt 
per  un  attter,  ltt»  fefoit  culpable 
coroe  il  futt  en  cafe  Oe  nturoer*  a 
quel  les  JttOges  parlants,  bt?* 
cettr  oel  mefme  coffe  apcrlup  $  ne- 
tnp  touts  emfcroble,  touts  agrea- 
ent  que  ie  Lep  futt  Ie  mefme 
en  cafe  Oe  Jpomicioe  coroe  oe 
99ttroei\  Done  les  Sn'rs  oepar-- 
tent  arere  $  ap?cs  temv  Ijettre  re= 
toroent  a  Ootter  lour  oerOta* 
Ct  cfttant  feiant  en  lour  places 
le  Wr  g>tetoarO  parlail  putties 
a  Ie  putfne  €>u'r  m  cc  manner, 


Benches  covered  with  green  Cloth,  with 
which  the  whole  Court  was  likewife 
covered.  At  the  Peers  Feet  fat  the 
Judges,  fome  on  one  fide  and  fome  on 
the  other,  their  Seats  being  of  the  fame 
Height  with  the  Floor  of  the  Court. 
In  the  Middle  was  a  Place  cut  for  the 
Clerk  of  the  Crown  of  the  King's  Bench, 
and  for  his  Deputy,  in  the  lower  Part. 
The  King's  Council,  viz.  his  fenior 
Serjeant,  Attorney  and  Sollicitor  were 
placed.  The  Prifoner  was  at  the  Bar 
behind  them,  but  raifed  about  6  Feet, 
and  direclly  over  againft  the  Chair  of 
State. 

After  the  Court  was  thus  difpofed, 
Cbemoke,  Serjeant  at  Arms,  made  Pro- 
clamation 3  Times,  and  Command  was 
made  that  all  Perfons,  except  the  Lords 
the  Triers,  and  other  Peers  of  the 
Realm,  and  the  Privy  Councilors  and 
the  Judges,  fiiould  be  uncovered.  Then 
the  Clerk  of  the  Crown  read  the  In- 
dictment, and  arraigned  the  Prifoner, 
who  pleaded  Not  gulity,  and  put  him- 
felf  upon  his  Peers  who  were  36,  the 
greateft  Part  of  them  of  the  moft  No- 
ble, of  the  greateft  Eftate,  and  the 
wifeft  of  the  Realm.  Before  any  Evi- 
dence was  given,  the  Lord  Steward 
made  an  elegant  Speech  to  the  Triers, 
and  exhorted  the  Prifoner  to  be  of 
good  Courage,  and  without  Fear,  and 
to  fummon  all  the  Faculties  of  his  Soul 
to  his  Affiftance.  Then  the  Evidence 
was  firft  opened  by  the  Solicitor  Gene- 
ral, feconded'  by  the  Attorney,  and 
concluded  by  Serjeant  Maynard^  the 
Prifoner  all  the  while  behaving  himfelf 
with  Humility,  Modefty  and  Prudence. 
After  the  Evidence  was  concluded,  the 
Lords  went  to  confider  and  confuk 
together,  in  the  Court  of  Wards,  as  I 
believe,  and  during  their  Abfence  Bif- 
ket  and  Wine  were  diftributed  in  the 
Court.  After  two  Hours  or  more,  the 
Lords  returned,  and  the  Lord  Trea- 
furer  in  the  Name  of  his  Fellows  prayed 
the  Advice  of  the  Lord  Steward  and 
the  Judges  on  this  Point,  Whether  a 
Perfon's  Prefence  at  and  Abetting  of  a 
Manslaughter,  committed  by  another 
made  him  guilty,  as  it  was  in  the  Cafe 
of  Murder.  To  which  the  Judges 
fpeaking,  viz.  thofe  of  the  fame  fide 
for  tbemfelves,  and  not  all  together,  all 
agreed  that  the  Law  was  the  fame  in 
Cafe  of  Manslaughter  as  of  Murder. 
Then  the  Lords  went  back,  and  in 
Half  an  Hour  returned  to  give  their 
Verdict.  And  being  feated  in  their 
Places  the  Lord  Steward  fpoke  firft 
to  the  youngeft  Lord  in  this  manner, 
My 
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3  Inft.  50. 
2  Inft.  49- 
13  H.  8.  i:. 
10  E.  4.  61. 
1  Co.  50. 
Moor  6;:. 
Co.  Lir.  1  56- 
Haym.  40S. 
Vide  Stat. 
7V/.3.C.3. 


Pardon. 
3  Kcble  30, 

Sec  2  Hawk. 
Lib.  2.  c.  37. 


Recite  le  in- 
tlitcm't  ufiN 
al  merit. 


Crompt. 
Juftice  115. 
pi.  11. 
Mcs  ceo  fup- 
ply  per  aut's 
parols. 


93on  ©n't*  A.  eft  &3on  ©n't:  c.  Cui. 

vel    non  ?  (£t   iffillt   til   CijefCttit,  af= 

cntoant  ticl  puifne  al  pnmcr*  €t 
cijefcun  refponfc  en  Con  o?aer,  cui' 

0U  non  cui'  fut  I1I01I  OOHEUt.     €t  6 

Be  eur  pionouceant  lup  cur  ae  li)o= 
miciae,  $  ie  refitme  ni'ent  cui.  ceft 
elleant  recc?a  Ic  ©n't*  ©teuiara 
Trap  Ie  Perp  blanc  (que  fltit  tenus 
aePant  lup  atttant  tout  Ie  trial) 
fupra  ron  telle,  $  acne  Ie  Court 
aitToIPe. 

b.  g.  apant  effre  incite  pur  Ic 

mefttie  ^Urtier   Del   Robert   Clerk 

oPe  Ie  tiit  Sn'c  c.  fe  rcnaiff  in  Ie 

Certlt  5e  St.  Mich.  28  Car.  2.  $  £-- 

fteant  aua  al  T5ar  5e  15anfe  Ie  Kop 
en  mefme  Ie  Cerm  $  arraign,  pletie 
Ie  paraen  aei  Kop,  que  fuit  lie  lup 
jyenouiirant*  £>onc  Twifden  Suffice 
obfetPe,  que  Ie  paraon  ne  recite 
Ie  inaitemenr,  acque  il  rememb?ct't 
que  queffian  aa  effre  fait  an  un 
paraou  ap?ej3  incitement  fans 
mention  ae  ceo,  ferriot  alloto, 
^e0  il  penfoit,  que  Ie  pataon  en 
cell  cafe  fu.it  atretgs  bien,  car  il  aa 
cent  parolg  five  (ie  plotter)  fuit 

indiaat'  five  non.  Nota,  Ceft  Pai'- 
fcOlt  ftlit  per  verba  Oe  (felonicam  in- 
terfectionem    quamcunque)   OPe  non 

obftante  ie  Statute  ae  R.  2.  &c  $ 
fuit  allota  per  tout  Ie  Court,  $  Ie 
p?ifoner  ap?es  graPe  aaaife  a  lup 
per  Ie  ©n'r  Cljief  Suffice  $  Twifden, 
aifcljarge,  $  ap?e0  folonque  Ie  ctu 
ffome  aonott  mm  a  touts  Us 
3!uase& 


My  Lord  A-  is  my  Lord  C.  guilty  or 
liot  ?  and  fo  to  every  one,  attending 
from  the  youngeft  to  the  firft,and  each 
anfwered  in  his  Order,  Guilty  or  Not 
guilty  upon  my  Honour.  And  6  of 
them  pronounced  him  Guilty  of  Man- 
slaughter, and  the  reft  Not  guilty.  This 
being  recorded,  the  Lord  Steward  broke 
the  white  Rod  (which  was  held  before 
him  during  the  whole  Trial)  over 
his  Head,  and  then  the  Court  broke 
up. 

B.  G.   having  been  indicted  for  the  Pardon. 
fame  Murder  of  Robert  Clerk,  with  the 
faid  Lord  C.    furrender'd   himfelf  in 
Michaelmas-Term,  28  Car.  2.    and  be- 
ing brought  to  the  King's  Bench  Bar 
the  fame  Term,  and  arraigned,  plead- 
ed the  King's  Pardon,  which  was  read, 
he  being  on  his  Knees.     Then  STivifden  jj/ually  re~ 
Juftice  obferved,  that  the  Pardon  did  cites  the  India- 
not  recite  the  Indictment,  and  that  he  menu 
remembred   it  had    been    queftion'd, 
whether   a  Pardon  after   Indictment, 
without  mentioning  it,    mould  be  al- 
lowed.    But  he  thought  the  Pardon  in  Bltt  tytira1). 
this  Cafe  was  well  enough,  for  it  had  plied  by  ctbu- 
thefe  Words,  five  (the  Prifoner)  fuit  Words. 
indtEiaf  five  non.     Note  this    Pardon 
was  per  verba  of  (felonicam  interfeEli- 
onem  quamcuuqi)    with  a  Non  obftante 
the  Statute  of  R.  2.  &c.  and  was  allow- 
ed by  all  the  Court,  and  the  Prifoner, 
after  grave  Advice  given  him  by  the 
Lord  Chief  Juftice  andZwifden,  dis- 
charged, and  afterwards  according  to 
the  Cuftom  he  prefented  Gloves  to  all 
the  Judges. 


Mich 


Mich. 


97 


Mich.  28  Car.  2.  B.  R. 

Brown  verftis  Wait,  intr.  Trin. 
26  Car.  2.  Rot.  2426. 

5Keb.  459  JB  Cjeament,  per  le  LefTee  Be 

o-5i,6SS,7i2.  I  John  Danvers  Sent'  JFitg  (t  f^eite 

1  Vent.  299.  Ccl  Sir  John  Danvers  pur  part  Be0 

a  Mod.  130.  jaBe0  poirefltoits  Bel  Bit  %it  John, 

2  Levin*.      yerfus  Wait  le(rce  Qc  gfapgg  Dufee 

3  Ncir  Abr.  Be  Ebor',  a  que  le  t'nljeritance  Be0 
j«7.  tut  pofleffion0  fueront  grant  per  le 

Mov  que  o?e  eft  Le  care  fur  tut 
fpecial  iietBia  fuit  tier*   &\t  John 

Danvers  feiftC  a  lup  $  le0  f}Cil*C0  Be 

Ton  co?p0,  rem'  a  lup  $  fe0  ftetre0, 

in  Term.   Pafch.  23  Car.  1.  leUp   tut 

fine  Bes  Btt0  terns  al  ure  Be  lup  $ 
fes  ljetrc0  Be  fon  co?p0,  le  rem'  al 
ure  Be  lup  $  fe0  fieire0  oue  poiar  Be 
fair  leafe0,  §c*  $  ap?es  montlf,  le 
Jefio?  entra  come  Ton  fit0  $  ijeire  $ 

ftltt  feifte  prout  lex  poftulat,  3p?C0 

lag  Be  13  ceil  Elop  fuit  fait,  que  re= 

Cite  qtlC  @>ir  John  Danvers  $  attter0 

fueront  ercept  ljo?0  le  act  Be  €>bli= 
Bion  purtottt0  paiuc0,  penaltie0  $ 
fo?feiture0  ne  ertenBant  a  nie,  $  a= 
p?e0  recitant  que  le  Bit  0tr  John, 
$c»  fueront  acttoe  3inilrttment0  en 
le  Ijo?riB  $  erecrable  ^reafoit  ie 
99urBer  Be  Eop  Car.  i.  enaa  que 
touts  le0  i^ano?0,  ^eu~uan:e0s 
Cerre0,  Cenement0,  Kent0,  Ee= 
Bcruons,  EemaittBer0, jaofreirtoit0, 
3Rirjftt0,  ConBitt'on0,  3ntereil0, 
Mce0,  Jfec0,  annuities,  $  tout0 
auter  lpereBitament0,  Leafe0  pur 
an0.  Cljattel0  real  $  auter  cljofe0 
Be  quelcunque  nature,  Be  le  Bit 
©t'r  John,  tc,  que  il  ott  afcttn  att= 
ter  perfon  a  fon  ttfe  ott  in  trull  pur 

Ittp  IC  25  BC  March  1646.  rju  afCtttt 

tentp0  ap?e0,  eltoperont  $  efient 
fo?fett  al  Kop,  $  ferront  Beeme, 
Bellue  ij  jttBge  Beftre  en  le  actual 
poffelUon  Bel  Eop  fan0  office  ott 
inqttiutiotu  P?oBtBc  que  mil  con* 
Jicpance  afTttrancc,  cljarrje  leafe, 
$c*  fait  per  le  Bit  @>tr  John, 
$c.  tenant  le  29  Be  Septem.  1659. 
bona  fide  pur  argent  ott  Balua* 
olc  conftBeration  al  arcun  perfon 
auter  que  fa  feme  cljilo?en  ou 
ijeire 
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"Brown  againft  Wait  entred  Trin, 
26  Car.  2.  Roll.  2426. 

IN  Ejectment,  by  the  LefTee  of  John 
Danvers,  Efq;  Son  and  Heir  of  Sir 
John  Danvers,  for  Part  of  the  late 
PofTeffions  of  the  faid  Sir  Jotei,  againft 
Wait,  LefTee  of  James  Duke  of  fork, 
to  whom  the  Inheritance  of  the  faid 
PofTeffions  were  granted  by  the  King 
that  now  is.  The  Cafe  upon  a  fpecial 
Verdict  was  thus.  Sir  John  Danvers 
feized  to  him  and  the  Heirs  of  his  Bo- 
dy, Remainder  to  him  and  his  Heirs, 
in  Eafter-Cterm  23.  Car.  1.  levied  a  Fine 
of  the  faid  Lands  to  the  Ufe  of 
himfelf  and  his  Heirs  of  his  Bo- 
dy, the  Remainder  to  the  Ufe  of 
him  and  his  Heirs,  with  Power  to  make 
Leafes,  £sV.  and  afterwards  died ;  the 
LefTor  entred  as  his  Son  and  Heir, 
and  was  feized  prout  lex  poftulat.  After- 
wards the  Act  of  the  1 3  of  this  King 
was  made,  which  recites  that  Sir  John 
Danvers  and  others  were  excepted  out 
of  the  Act  of  Oblivion  for  all  Pains, 
Penalties  and  Forfeitures  not  extend- 
ing to  Life,  and  after  reciting  that  the 
faid  Sir  John,  &c.  were  active  Inftru- 
ments  in  the  horrid  and  execrable 
Treafon  of  the  Murder  of  King  Car.  1. 
enacts  that  all  the  Manors,  Mefluages, 
Lands,  Tenements,  Rents,  Reverfions, 
Remainders,  PofTeffions,  Rights,  Con- 
ditions, Interefts,  Offices,  Fees,  Annu- 
ities, and  all  other  Hereditaments, 
Leafes  for  Years,  Chattels  Real,  and 
other  Things  of  whatfoever  Nature  of 
the  faid  Sir  John,  &c  which  he  or  any 
other  Perfon  had  to  his  Ufe,  or  in 
Truft  for  him  the  25th  of  March,  1646, 
or  any  time  after,  fhould  ftand  and  be 
forfeited  to  the  King,  and  fhould  be 
deemed,  vefted,  and  judged  to  be  in 
the  King's  actual  PofTeffion,  without 
Office  or  Inquifition.  Provided  that 
no  Conveyance,  AfTurance,  Charge, 
Leafe,  Be.  made  by  the  faid  Sir 
John,  &c.  before  the  29th  of  Septem. 
1659.  bona  fide  for  Money,  or  any 
valuable  Confideration  to  any  Per- 
fon other  than  his  Wife,  Children,  or 
Heirs- 


ss 
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Ijcire,  fcrrott  impend)  cu  Bcfeat 

pec  le  conoiaion  ,eu  attainBer  a- 

SjantBit  V^t  le  queftion  fur  ceo  mat* 

tet*  fu it,  u  ies  Bits  terres  Bel  Bit 

©it*  John  fueront  forfeit  $  Bone  pec 

ceft  as  al  Kop  pttc  le  treafon  a- 

AnEftaw-    uantBtt*   ct  le  matter  fuit  BttsiBe 

tan  eit  for-    enDcuc  potnt0  pec  ie  counfel  Bel 

SS'per  Plaintiff,    i.  &i  per  cett  aa  tin  e< 

leaadeP  ftatC  tail    Cft    fOjfCft.      2.  «1  U !  flM 

13  car.  2.  £n  ce  cafe  opecate  al  forfeiture* 
CUtant  a  primer  fuit  Bit,  que  e- 
ftate  tail  neft  compreljcnB  en  ces  pa- 
tois terres,  tenements,  ijereBtta- 
mentis,  ?c*  Ct  coment  que  per  25 
e.  3.  terres  $  tenements  font  fo?= 
feit  pur  tceafon,  ttnco?e  ceo  ne  er- 
tenB  al  eftate  tail,  ue  afcun  autec 
Statute  que  fait  .forfeitures,  Be- 
zant 26  H.  8.  non  13  R-  2.  cap.  2.  27 
E  3.  cap.  5.  16  R.  2.  cap.  5.  Trud- 
ein's  Cafe.  Co.  1  Inft.   130.     Ct  pec 

left  aa  mil  attainBec  eft  fait.  Ct 

le  lelfO?  I'CP  eft  eittS  per  formam  doni, 

Ct  les  terres  ne  fueront  (fes  ter- 
res) come  laa  parle,  car  le  Bonees 

non   habent  poteftat'  alienandi,  $  pe= 

nal  acts  ferront  p?tfe  touts  foits 

ffriSment,  3  Co.  Cafe  de  Dowty. 
Hob.  Cafe  de  Sheffield.  Ct  COtttent 
le   parol  hereditaments,  (que  eft  le 

pittis  compjcljenUBe  terme)  eft  ufe 
ici>,  ttneore  ceo  ertenB  Toiement  al 
cliofes  forfeit,  nemp  al  eftate*  et 
puc  ceo  26  h.  8.  c  13.  que  enteno 
forfeiture  Be  tail  pur  treafon  parle 
plttis  pleinment  9  erprelfment,  Dt> 

All  Lands  and  Hereditaments  of  any 
Eftate  of  Inheritance,    dttant  al  fe- 

conB  point,  fuit  Bit,  que  le  feifm 
en  fee  fuit  forfque  per  tin  inftant  $ 
foiement  en  fttppofttion  Bel  W  % 
ne  regarB  per  la  ley,  1  inft.  f.  3°- « 
3  h.  4.  6.  a.  Ct  fueront  auri  cite 

ptir  Ce  pOillt,  Roll.  Rep.  part  2.  p.  472. 
1  Cr.  Creffe  &  Gayer  172.  &  Jones 

106, 107.  2  cr.  616.  Del  auter  part 
fuit  argue  pur  le  Defendant*  j. 
Slue  ceft  aa  Be  13  Bonaft  Je  eftate 
tail  a  ftap,  car  per  le  Statute  Be 
donis,  le  eftate  eft  create  per  gene- 
ral parolS  (Tenements)  ergo  terra 

forfeit  per  general  parcls,  $  ceft 
conftrttaion  eft  en  rcftttutton  Bel 
Common  Lejn  2.  26H.  8.  c  13. 
aB  foiement  general  parols  (afcun 

eftate  de  inheritance.)     Ct  IeS  pat'OlS 

touts  interefts  $  IjereBttamehts  font 

eqUipoilrnt,  $   intereft  $  eftate  font 

Be  mefme  fence 3  car  intereft  ne 

poet  eftre  p?ife  ptir  intereffe  ter- 
mini, ce  parol  1.  Cfteant  accu* 
pic  ooe  offices  fees  $  IjereBtta- 
ments,  $  p?eceBe  cur  touts,  que 
important  ftanfetenement  a  moms* 
1  z.cijat- 


Heirs,  fhould  be  impeached  or  defeated 
by  the  Conviction  or  Attainder  afore- 
faid.  And  the  Queftion  upon  this 
Matter  was,  whether  the  faid  Lands 
of  the  faid  Sir  John  were  forfeited  and 
given  by  this  Ad  to  the  King  for  the 
Treafon  aforefaid.  And  the  Matter 
was  divided  into  two  Points  by  the 
Plaintiff's  Counfel.  i.  Whether  by  this  A»Epte- 
Adan  Eftate-tail be  forfeited.  2.  Whe-  IfJfJ^'' 
ther  the  Fine  in  this  Cafe  operates  to  e.\°^e  J^T 
the  Forfeiture.  As  to  the  firft  it  was  i5Car.s. 
faid,  that  an  Eftate-tail  is  not  com- 
prehended in  thefe  Words,  Lands, 
Tenements,  Hereditaments,  He.  And 
tho'  by  25  Ed.  3.  Lands  and  Tene- 
ments are  forfeited  for  Treafon,  yet 
this  does  not  extend  to  an  Eftate-tail, 
nor  does  any  other  Statute  which  makes 
Forfeitures,  before  26  H.  8.  neither  13. 
R.  2.  cap.  2.  27  Ed.  3.  cap.  5.  nor  16 
R.  2.  cap.  5.  Zrudgin's  Cafe,  Co.  1.  Inft. 
130.  And  by  this  Ad  no  Attainder  is 
made.  And  the  Leflbr  here  is  in  per 
formam  doni,  and  the  Lands  were  not 
(his  Lands)  as  the  Ad  fpeaks,  for  the 
Donees  non  habent  pot  eft  af  alienandi, 
and  penal  Ads  fhall  be  taken  always 
fiddly,  3  Co.  Dowty 's  Cafe,  Hob.  Shef- 
field's Cafe,  and  tho5  the  Word  Heredi- 
taments (which  isthe  moft  comprehen- 
five  Term)  be  ufed  here,  yet  this  ex- 
tends only  to  the  Things  forfeited,  not 
to  the  Eftate.  And  therefore  26  H.  8. 
c.  13  .  which  intends  Forfeiture  of  Tail 
for  Treafon, fpeaks  more  fully  and  ex- 
prefly,  viz.  All  Lands  and  Heredita- 
ments of  any  Eftate  of  Inheritance.  As 
to  the  fecond  Point,  it  was  faid,  that 
the  Seifin  in  Fee  was  but  for  an  In- 
ftant, and  only  in  Suppofition  of  Law, 
and  not  regarded  by  the  Law,  1  Inft. 
fol.  30.  fi  3.  H.  4.  6.  a.  And  there 
were  alfo  cited  for  this  Point,  Roll.  Rep. 
part.  2.  p.  472.  1  Cr.  Creffe  &  Gayer  172. 
&  Jones  106,  107.  2  Cr.  616.  On  the 
other  fide  it  was  argued  for  the  De- 
fendant. 1.  That  this  Ad  of  13  gave 
the  Eftate-tail  to  the  King,  for  by  the 
Statute  de  Donis  the  Eftate  is  created 
by  general  Words  (Tenements),  there- 
fore fhall  be  forfeited  by  general  Words, 
and  this  Conftrudion  is  reftoratory  of 
the  Common  Law.  2.  The  26  H.  8. 
13.  has  only  general  Words  (any  E- 
ftate  of  Inheritance)  and  the  Words  all 
Interefts  and  Hereditaments  are  equipol- 
lent, and  Intereft  and  Eftate  are  Words 
of  the  fame  Senfe;  for  Intereft  cannot  be 
taken  for  intereffe  termini,  this  Word, 
1.  Being  joined  with  Offices,  Fees,  and 
Hereditaments,  and  preceding  them 
all,  which  imports  a  Freehold  at  leaft. 
2.  Chattels 
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2.  Chattels  real  Tout  Done  pet  cr= 
tnefs  parcls.  3-  ]3ce  conffcnaion 
ftir  lenttre  aa  rtntent  nppiert  a  at- 
taint %it  John  $  les  aufers  Del 
fjcnt  treafon,  car  taint  eft  erpjefs* 
nient  Wt  en  ic  provifo  pur  pur-- 
djafors  Defcant  mention,  $  conffru* 
aimi  pints  beneficial  pur  le  Kop 

ferra  fait,  PI.  Com.  Cafe  de  Sn'r 
Barkley.  Roll.  2  part,  503.  4  Co.  Cafe 
de  Adams  &  Lambert.     gRtiaitt  al  fC-- 

conD  point  fuit  argue,  que  ceft  fine 
intromit  Ie  forfeiture,  egalinent 
come  tin  recognifans,  que  fuit 
grant  fief  auter  part,  Popham  132. 

1  Co.   Cafe  de  Capel.     (£t  aUJTt  qtlC 

alienation  fait  per  fine  eft  bon  nicnt 
obftant  Ie  flat*  De  Donis.  €t  forfei- 
ture eft  tin  alienation,  car  refiram 
per  ce  parcis  foiemeitt  non  habent 

poteftatem   alienandi,    PI.  Com.  260. 

€t  ceft  aa  De  13  car.  2.  aDetprefs 
relation  $  retrefpea,  $  crteno  al  a= 
DoiDcr  ceft  eftatc  que  letTor  claim, 
car  il  eft  Ijors  De  faiiant  per  le  pro= 
info  per  etrprcrs  parols*  31  fuit 
tit  auri  que  le  eftate  Del  Conufee 
fuit  forfeit,  car  il  fuit  fcifie  al  ufe 
De  g>ir  John,  $  content  que  lefeifin 
ne  fuit  forfque  tin  tnftaiit,  uncore 
ce  eft  forfeit  Deins  Imtention  De 

Ceft  aS,  Moor  196.  Cafe  de  Pimb. 
Hob.  Cafe  de  Sheffield.  Cr.  Car.  Stone 
verfus  Newman.     7  Co.  Cafe  de  En- 

giefieid.   ie  poiar  a  leafe  fuit  auri 

urge  a  prober  que  leftate  create  per 

Le  judgm'r.  Ie  fine  eft  tui  noDel  eftate.   Ce  care 

fUit  aDjllDge  Term.  Mich.  28  Car.  2. 

pur  Ie  £)efenDant  aprcs  conference 
enter  legs  3ItiDges  que  uncment  ac- 
co?D  que  leftate  tail  fuit  forfeit  per 
ceft  as,  €t  fur  ce  point  folement 
Ie  jttDgment  fuit  Done,  fans  mem 
tton  DelfeconD  point,  Le  tuDgmcnt 
fuit  pronounce  per  le  Chief  luttitc 
que  argue  briefmenn  i.  But  Ie 
statute  de  donis  ■,  Done  obferDant 
coment  les  fetters  per  ceo  fueront 
relat,  i.  per  common  Recoveries 
en  temps  e:  4.  apres  per  4  h.  7.  a- 
pres  per  26  h.  8.  que  aD  fait  eftates 
tail  liable  Deffre  forfeit  pur  treafom 
<Et  ceft  aa  $  le  aa  De  1 3  Car.  efteant 
enfeinble  confiDer  il  tenoit  clcre- 
ment  que  les  terres  tail  De  ©ir 
John  Danvers  fueront  Done  al  3Rop* 
£Utant  al  cafe  De  Trudgin  que  fuit 
Ie  cafe  infift  pluis  fortment  pur  le 
piatntiff,ilobferoe  que  le  forfeiture 

Done  ftir  tilt  Praemunire  fuit  DeiMllt 

le  Statute  De  26  h.  8.  at  il  ferroit 
tin  Grange  contfruttiori  De  fair 
tm  eftate  tail  forfeitable  pur  tin 

Praemunire,  quant  !1C  ftlft  PUt  ttea= 

ro  11*   ^es  apres  26  h.  8.  que  aD 

mm 
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2.  Chattels  real  are  given  by  exprefs 
Words.  3.  By  Conftruction  upon  the 
intire  Aft,  an  Intent  appears  to  attaint 
Sir  John  and  the  others  of  High  Trea- 
fon,  for  fo  it  is  exprefly  faid  in  the 
Provifo  for  Purchafers  before  mention- 
ed, and  the  moft  beneficial  Conftrufti- 
on  for  the  King  mall  be  made.  P.". 
Com.  Lord  Berkeley's  Cafe.,  Roll.  2.  parti 
503.  4  Co.  Cafe  of  Adams  and  Lambert. 
As  to  the  fecond  Point  it  was  argued, 
that  this  Fine  lets  in  the  Forfeiture, 
equally  as  a  Recognizance,  which  was 
granted  on  the  other  fide.  Popham  132. 
1  Co.  Capcl's  Cafe.  And  like  wife  that  an 
Alienation  made  by  Fine  is  good  not- 
withftanding  the  Stat,  de  Donis.  And 
Forfeiture  is  an  Alienation,  for  the  Re- 
ftraint  is  by  thefe  Words  only,  non 
babent  pot  eft  at.  alienandi ',  PI.  Com.  260. 
And  this  Aft  of  1 3  Car.  2.  has  exprefs 
Relation  and  Retrofpeft,  and  extends 
to  the  Avoiding  this  Eftate  which  the 
Leflbr  claims,  for  he  is  out  of  the  Ex- 
ception made  by  the  Provifo,  by  ex- 
prefs Words.  It  was  alfo  faid  that 
the  Eftate  of  the  Conufee  was  forfeit- 
ed, for  it  was  feized  to  the  Ufe  of  Sir 
John,  and  though  the  Seifin  was  but 
For  an  Inftant,  yet  this  is  forfeited 
within  the  Intention  of  this  Aft.  Moor 
196.  Pimb's  Cafe,  Hob.  Sheffield's  Cafe, 
Cr.  Car.  Stone  againft  Newman.  7  Co. 
Englefield's  Cafe.  The  Power  to  leafe 
was  alfo  urged  to  prove  that  the  E- 
ftate  created  by  the  Fine  is  a  new  Eftate. 
This  Cafe  was  adjudged  Mich.  ^term.  The  Jtidg- 
28  Car.  2.  for  the  Defendant,  after  a  menu 
Conference  between  the  Judges,  who 
unanimoufly  agreed  that  the  Eftate-tail 
was  forfeited  by  this  Aft.  And  upon 
this  Point  only  the  Judgment  was  gi» 
ven,  without  Mention  of  the  fecond 
Point.  The  Judgment  was  pronounced 
by  the  Chief  Juftice,  who  argued  brief- 
ly, 1 .  Upon  the  Stat,  de  Donis  ;  then 
obferving  how  its  Fetters  were  loofned. 
1.  By  common  Recoveries  in  the  Time 
of  Ed.  4.  afterward  by  the  4  H.  7. 
after  that  by  26  H.  8.  which  has  made 
Eftates-Tail  liable  to  Forfeiture  for 
Treafon.  And  that  Aft,  and  the  Aft 
of  13  Car.  being  confidered  together, 
he  held  clearly  that  the  Lands  in  Tail 
of  Sir  John  Danvers  were  given  to  the 
King.  As  to  the  Cafe  of  Trudgin,  which 
was  the  Cafe  infifted  on  the  moft 
ftrongly  for  the  Plaintiff,  he  obferved 
that  the  Forfeiture  given  on  a  Prxmu- 
nire  was  before  the  Stat,  of  26  H.  & 
and  it  would  be  a  ftrange  Conftrucuon 
to  make  an  Eftate-Tail  forfeitable  for 
a  Praemunire,  when  it  was  not  for  Trea- 
fon. But  after  26  H.  8.  which  hath 
I  fubjefted 
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fubiect  leffate  tail  a  forfeiture  put 
treafon,  le  aa  Be  13  que  entenD 
cletemcnt  tse  infiistr  touts  paing, 
penalties,  fo*feitute0,  $c.  ne  zp 
tenBant  a  Bie,  tie  poet  a^er  autct 
confftuSion,  eu  ce  cafe  tie  burner 
rsel  Eop,  Ie  plui0  IjomD  g  ejcecra* 
lie  tteafon,  que  a  esttenBet  a  touts 
cuotes  a  touts  zMW&  que  poient 
pet  la  JLep  Befltc  forfeit  put  ttea- 
fan.  €t  potlus  cell  aa  en  1c  p?oBt- 
fo  BcBant  mention  (Want  ie  juBg= 
ment  Be  parliament  en  ce  cafe  une 
contusion  I  attaiuBer. 


fubjected  Eftates-Tail  to  Forfeiture  for 
Treafon,  the  .Act  of  13.  which  clearly 
intends  to  inflict  all  Pains,  Penalties, 
Forfeitures,  &c.  not  extending  to  Life, 
can  have  no  other  Conftruction  in  this 
Cafe  of  the  King's  Murder,  the  moffc 
horrid  and  execrable  Treafon,  than  to 
extend  to  all  Things,  and  all  Eftates 
which  may  by  the  Law  be  forfeited  for 
Treafon.  And  the  rather  for  that  this 
Act,  in  the  Provifo  before  mentioned, 
ftiles  the  Judgment  of  Parliament  in 
this  Cafe  a  Conviction  and  Attain- 
der. 


a  Mod.  119. 

1  Vent.  314. 
5Keb.  59i» 
656,701, 
754,  7  58» 
773-    . 

2  Levinz. 
i53. 

Det  vers 
Garden  del 
Fleet  en  fee 
pur  le  efcape 
dun  in  exe- 
cution pur 
det  hors  le 
cuftody  del 
Grantee  pur 
vie,  le  Gar- 
den pur  vie 
efteant  in- 
fufficient. 


Ratioirra- 

donalis. 


Plummer  verftis  Whichcot.   I/itr. 
Trin.  27  Car.  2.  Rot.  302. 

TB  Bebt  UCt0  @ft  Jeremy  Which- 
cot, ©atBen  Bei  Fleet  in  fee,  put 
tin  efcape  Bun  Holt  in  execution  put 
2000 1.  Best  at  ftiit  Be  plaintiff, 

|)0?S  BCl  CttffOOP  Be   Duckenfield,  a 

que  le  Bit  %it  Jeremy  aB  grant  le 
Mce  Bel  ©atDen,  $  le  cufloBp  Bel 
PltTon  Be  le  Fleet  put  fa  Die  fcjte 
Bie0  Be  ttot0  autet0.  2In  fpeciai 
aetata  ftiit  Bone,  €n  que  futt  trotse 
(eutet  atttets  cljcfes)  que  Ducken- 
field al  temp0  Be  tyrant  a  tup,  $  Bel 
commitment  Be  Holt,  $  fon  efcape, 
ftiit  infttfficient,  tut  quel  fpeciat 
sjetm'tt  le  foie  point  en  Ley  futt,  u 
\t  DefenBant  (que  aB  gtant  tc office, 
al  un  pctfon  infufficient)  foit  iia= 
ulc  a  celt  action.  Ceft  potnt  ftiit 
Bitsets  foits  argue  pet  counfet  Be 
r.mtiBcut  pattie0,  le  fuMance  Be 
qttcut  atf5ttment0  BiBe  at  fine  Be 
ceff  cafe.  €t  le  caufe  ap?e0  reffoit 
put  ie  fuBffment  Bel  Court.  ^0 
al  un  autet  (out  Bezant  afcun  ar- 
gument pet  afcun  Be0  auBijcs,Wiid 
Uuftice  mt'e  al  Court  queieBetDia 
futt  infufficient,  cat  ne  futt  ttooe 

an     Duckenfield    futt    fltffiCiCltt    al 

temps  Bel  action  po?t,  on  ap?C0  let- 
cape  ou  ncntv,  quel  matter  le  plain* 
tiff  aB  alleBtre  in  fon  Beclatation, 
come  neceffarp  a  mainteinet  fon  a= 
atom  €t  put  ceff  Befea  en  le  Bet= 
ata  tl  penfott  que  un  noBel  trial 
Bolt  elite  aptB,  €t  tffint  futt. 
$3e0  BcBant  atcutt  auttr  trial  etee 
le  DefenBant  mojutt,  $  ftc  le  ast= 
an  Determine,  etc*  (me0  come  mep 
fenwtc)  le  Court  incline  put  le 
plaintiff  account  al  ©pinion  Be 
®at  coke,2inft.  ^z.  enftnecment 
4  fut 


'Plummer  againft:  Whichcot.  Entrcd 
2m*.  27  Car.  2.  Rot.  302. 

IN  Debt  againft  Sir  Jeremy  Whichcot,  Deht  *&a'mP  _ 
Warden  of  the  Fleet  in  Fee,  for  an  J  g££  °f 
Efcape  of  one  Holt  in   Execution  for  pegi  tor  ^e 
2000/.    Debt  at   the  Plaintiff's  Suit,  Efcape  of  one 
out  of  the  Cuftody  of  Duckenfield,   to  ™  Execution 
whom  the  faid  Sir  Jeremy  had  granted  {*  ^uloTof 
the  Office  of  Warden,  and  the  Cufto-  tie  Gfaniee 
dy  of  the  Prifon  of  the  Fleet  for  his  for  Life,  the 
Life,  and  the  Lives  of  three  others.  Warden  for 
A  fpeciai  Verdicl  was  given,  wherein  fjL^f  "' 
it  was  found  (amongft  other  Things)  iu®'m 
that  Duckenfield,   at   the  Time  of  the 
Grant  to  him,  and  of  the  Commitment 
of  Holt,  and  of  his  Efcape,  was  infuffi- 
cient, on  which  fpeciai  Verdict  the  fole 
Point  in  Law  was,   whether  the  De- 
fendant   (who  had  granted  the  Office 
to  a  Perfon  infufficient)  was  liable  to 
this  Action.     This  Point  was  feveral 
times  argued  by  Counfel  on  both  fides, 
the  Subftance  of  which  Arguments  fee 
at  the  End  of  this  Cafe.  And  the  Caufe 
afterwards  remained  for  the  Judgment 
of  the  Court.     But   on  another  Day 
before   any  Argument  by  any  of  the 
Judges,  IVild  Juftice  (hewed  the  Court 
that   the  Verdiit  was  infufficient,    for 
it  was  not  found  whether  Duckenfield 
was  fufficient  at  the  Time  of  the  Action 
brought,  or  after  the  Efcape,  or  not  ; 
which  Matter  the  Plaintiff  had  alledg- 
ed  in  his  Declaration,  as  neceffary  to 
maintain    his  Adtion.      And  for  this 
Defect  in  the  Verdidt  he  thought  that 
a  new  Trial  fhould  be  awarded,  and  it 
was  accordingly.   But  before  any  other 
Trial  had,  the  Defendant  died,  and  fo 
the  Action  determined,  but  (as  it  feem- 
ed  to  me)  the  Court  inclined  for  the 
Plaintiff  according  to  the  Opinion  of 
Lord  Coke,  z  Infi.  382.  in  his  Comment 
upon 
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Sufficient        fUt:  W.  2.    C.  II.    €t  QUailt  0?  ZKZZ$'- 
Vcrd>a.         ttQn  j,  jc  5Crt!(^  fm't  urge  pro  Quer. 

ie  u-erDia  fcrra  p?tfe  per  inteuti- 
meat  Deffre  toon,  Sj02S  fo?t  $  fctc-- 
ient  matters  crp?effment  trofoej 
cor  Duckenf.  meant  trobe  Deifre 
infufficient  al  tentps  Dei  efcape  que 
futt  in  Febr.  $  Defiant,  il  fcrra  tn= 
tcnu  que  fuit  auri  infufficient  at 
temps  Del  aSion  po?t  que  tint  in 

Pafc.  prox.  fequent.    €t   DetDiSS  lie 

ferront  p^ife  c>»   itrifiment  come 

pieaDtntT,  Hob.  262.  More,  Cafe  de 
Dolman  &  Vavafor,  191.  Cr.Car.450. 
Cafe  de  Cleve  &  Vere.  4  Co.  Cafe  de 
Fulwood.  Cr.  Car.   Cafe  de  Leycroft 

&  Dunkerke.  99es  futt  tefponD  que 
Ie  fuMance  Doit  effre  touts  foits 
troue  en  fpecial  DerDich  Ct  le 
Plaintiff  aD  en  fon  Declaration  er- 
P?efrm't  after  le  infufficiency  ci>  feicn 
al  temps  De  action  po?t  come  De= 
titint*  Ct  ceo  neceffarpment,  ergo 
Doit  etfre  erp?elfment  troue*  €n  ie 
argument  De  ie  matter  De  Lep  en 
cc  care  il  fttft  agree  que  le  Defen= 
Dants  napant  notice  Dei  fnfufficiencp 
De  Duck,  (quel  mil  fuit  tentts  a 
Doner  a  lup)  nee  ie  rule  Del  Court 
aDmittant  Duck,  nee  le  fecurttp  De 
Iup  p?tfe  per  le  DcfenDant,  ne  ie 
rent  referDe  font  material  en  Ie 
cafe*  S^es  que  le  folc  quctfion  fur* 
geaff  fur  le  Declaration,  $  fur  ceo 
an  le  DefettDant  en  ce  cafe  foit  fu* 
perio?,  $  content  il  eft  fuperio?,  $ 
an  ilfoit  tentts  come  fttperioj  pur  le 
inrufflctencp  Del  Duck,  al  laatait  De 
plaintiff  en  ce  cafe*  Ct  il  fcm= 
liloit,  que  il  nc  fttft  fttperio?  come 
il  eft  reDerfioner  Del  office  en  fee,ne 
per  reafon  Del  rent,  ®)c$  come  il 
aD  ie  poiar  (foit  il  DertDe  Del  effate 
en  fee  Dei  office,  ott  tut  bare  atttfjo= 
ritp  fang  ieffate)  a  placer  Duck,  en 
ce  granD  office  Del  trutt  pur  le  Kop 
et  fes  fttbjeas,  at  oDe  ceft  notion  Del 
ruperio?ttp  touts  Jes  cafes  agree 

ubicunq;  le  rttle  DC  refpondeat  fuperi- 

or  p?ift  lieu*  1.  SI  Common  Lep 
le  Cotmtp  refponD^a  pur  le  fnfUffi* 
ciencp  Del  Coroner  eieg  per  Iup,  $ 
ifflnt  pur  le  meant  Dttm  fuit  cle-- 
atiie  pur  eur,  4 l^-  "4-  & 2  Inft- 
175.  2.  per  particular  cufiomjou 
Ie  JfreeljoIDers  eleft  tin  OBeDel  a 
colics  les  rents  Del  Sm't,  44  E.  3. 
13.  11  H.  6.  52.14H.4.  2.  3.  per 
m  De  parliament  51  h.  3.  foit  fl 
officer  De  fee  011  atttcr,  que  mile 
un  en  fon  lieu,  ie  ©tat'  De  Weftm' 
2.  cap.  2.  De  pitfel  Des  PieDges  en 
Beplelrin,  %uv  De  Weftm5  2.  cap. 
43.  en  ie  cafe  De  3luDges  confti* 
n\te  per  ies  CGnftr\jato?0  Del 
wifcilefcpjs  lies'  iDofpitailcrs  $ 
CempIerSj  2  inii  466.  t&t  per 
ie 


upon  W.  2.  c.  11.  And  as  to  the  Excep- 
tion to  the  Verdict  it  was  urged. for  SuffUnt 
the  Plaintiff,  that  theVerdict  fhould  be  VerM, 
taken  by  Intendment  to  be  good,  with- 
out ftrong  and  violent  Matters  exprefly 
found  ;  for  Duckenf.  being  found  to  be 
infufficient  at  the  Time  of  the  Ef- 
cape  which  was  in  Febr.  and  before, 
it  fhall  be  intended  that  he  was  alfo 
infufficient  at  the  Time  of  the  Action 
brought  %  which  was  in  Faftcr-Term 
next  following.  And  Verdicts  fhall  not 
be  taken  fo  ftrictly  as  Pleading,  Hob. 
262.  More,  Cafe  of  Dolman  and  Vavafory 
191.  Cr.  Car.  450.  Cafe  of  Cleve.  and, 
Vere.  4  Co.  Fulwood 's  Cafe,  Cr.  Car.  Cafe 
of  Leycroft  and  Dunkerke.  But  it  was 
anfwered  that  the  Subftance  ought  al- 
ways to  be  found  in  a  fpecial  Verdict. 
And  the  Plaintiff  had  in  his  Declara- 
tion exprefly  averred  the  Infufficiency 
as  well  at  the  Time  of  the  Action 
brought,  as  before ;  and  that  neceffa- 
rily,  therefore  it  ought  to  be  exprefly 
found.  In  the  Argument  of  the  Mat- 
ter of  Law  in  this  Cafe  it  was  agreed, 
that  the  Defendant's  not  having  No- 
tice of  the  Infufficiency  of  Duck,  (which 
no  Body  was  obliged  to  give  him)  nor 
the  Rule  of  Court  admitting  Duck,  nor 
the  Security  taken  of  him  by  the  De- 
fendant, nor  the  Rent  referved  are 
material  in  the  Cafe  :  But  that  the 
fole  Queftion  arofe  upon  the  Declara* 
tion,  and  on  this,  whether  the  Defen- 
dant in  this  Cafe  be  Superior,  and  how 
he  is  Superior,  and  whether  he  be  held 
as  Superior  for  the  Infufficiency  of 
Duck,  to  the  Plaintiff's  Action  in  this 
Cafe.  And  it  feemed  that  he  was  not 
Superior  as  he  is  Reverfioner  of  the 
Office  in  Fee,  nor  by  Reafon  of  the 
Rent.  But  as  he  had  the  Power  (whe^ 
ther  it  be  derived  from  the  Eftate  in 
Fee  of  the  Office,  of  a  bare  Authori- 
ty without  the  Eftate)  to  place  Duck. 
in  this  great  Office  of  Truft  for  the 
King  and  his  Subjects  ;  and  with  this 
Notion  of  Superiority  all  the  Cafes  a- 
gree  wherever  the  Rule  of  refpondeat 
fuperior  takes  place.  1.  At  the  Com- 
mon Law,  the  County  fhall  anfwer  for 
the  Infufficiency  of  the  Coroner  elected 
by  it,  and  fo  for  the  Sheriff,  whil ft  he 
was  to  be  chofen  by  them.  4  Jnfl.  114. 
and  2  Inf.  1 75.  2.  By  particular  Cu- 
ftom  where  the  Freeholders  chufe  a 
Beadle  to  collect  the  Lord's  RentSj 
44  E.  3,  13.  11  H.  6,  52.  14  H.  4,  2. 
3.  By  Act  of  Parliament,  51  H.  3.  be 
he  an  Officer  of  Fee  or  other,  who  puts 
another  in  his  Place,  the  Stat,  of 
Weffim.  2.  cap.  2.  of  the  taking  of 
Pledges  in  Replevin,  the  Statute  of 
Weftm.  2.  cap.  43.  in  the  Cafe  of  Judges 
conflituted  by  the  Confervators  of 
the  Privileges  of  the  Hofpitaller? 
and  Tempters,  2  Jnfi.  466,  And  by 
I  2  she 
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ft  33  t!C  Weftm'  2.  cap.  ir.de  <Ser- 
vientibus  Ballivis  &  Camerariis  put  HC= 

contptantg,  s  fur  ceft  3ft  fuit  nn-- 

jtffiffC  M.  11  E.  2.  F.  Debt,  172.  qilt 

put  cTcape  Dun  contmitteo  per  i1ti= 
intois  tfaccount,  ijojs  le  ©oale  ne 

Newgate,  FaStOH  lie  gifOt't  &CC0  IC 

©oatet  content  il  fult  fufllctent, 
conic  fait  pleoe  per  leg  SJtcontgs 
&er0  iiueur  fasten  fuit  po?r,  mess 

iters  Ics  (&iccnt0,)  $  la  Hit  que  ie 

^ai'C?  S  Ciii?eil0  OC0  Londres  font 

€)Oi)eriiiane0  cu  ©upertojjs  aJ  GJt- 
conts  $  put  lour  ttifficteticp  i(0  re- 
fpontyont,  $  ceo  put  ce  que  ie0  Oi- 
conts  font  elea  pet  cut*  €t  fut 
ceft  3a  ne  Weft' 2.  c.ca.  n.futtp?tn= 
cipalment  telp  pet  Ie  Counfel  ncl 
J£laum»\  q&e$  put  it  Dcfcnuant 
fuit  objea  que  ceft  3a  eft  tin  parti* 
culat  nireatoit  en  Ie  carenef.cco.tut* 
cants  $  ne  ettett0?a  a  ceil  cafe  que 
eft  fut  juogntent  en  net.  S^es  fuit 
refpono  que  neft  uttufttal  en  3cts  ne 
parliament,  $  fpcct'almeitt  Ie  pliiis 
anctent,  a  compjebeno  pet  conftru- 
aion  tut  aencralitp,  on  erp^efs  men- 
tion eft  fait  fo^rque  nun  partial? 
far,  ceft  patticulat  effcant  p?ife 
fo?fque  uit  tnftance  ne  touts  que 
faut  reojefs  in  lefpece  ott  Ie  p?obt- 
fion  eft  fait,  $  iflint  tl  ettenn  gene* 
raiment*  lie  %taf  ne  circumfpede 

agatis  de  negotiis  tangent  Ie  CDffq; 

tie  Norwich  ettenn  a  touts  Coefq's, 

F.  Prohib.  3.  &  2  Inft.   jL^tpCflttOll 

ne  ceft  aa;  25  E.  3-  cap.  enable  lin- 
cumbent  a  pleOc  en  Quarelmpedit  al 
fuit  nel  Kop,  mes  ceft  ettenn  atttt 
a  Ie  fuit  ne  touts  petfons,  38  e.  3. 
31-  Le  38  ne  1  R.  2.  otfietffn  que  Ie 
©atniit  nel  Fleet  nc  peemtttera 
listeners  en  ctectttion  a  affet  «o?s 
tiei  Piifou  pet  TSatle  cu  13afton, 
tmco?e  antunije  que  ceft  aa  ettenn 
a  touts  ©oaiers,  Pi-  Gom-  Cafe  de 
Plat,  $  per  laa  ne  7  h.  4.  cap.  4.  eft 
recite  que  eft  pet  statute  oioaiit 
que  ft  afcun  <SonIcts  permittera 
plotters  a  aller  pet  matnpiife 
fiatle  cu  bafton,  Ie  part?  ijrecoe  a* 
Sjeta  aatoit  ne  net  bcrs  Hip,  SD?e  il 
neft  afcun  flat'  a  riel  purpofc  to?f= 
que  1  R.  2.  ie  Statute  nc  donis 

conditionalibus  CttCltn  al  fitltet  limi- 
tations rn  tail  que  la  mention*  €t 
cement  Ie  ftatutc  ne  Weftm'  2.  cap. 
ii.  an  particularities  en  ceo  te= 
fpeaant  accompts,  come  Ie  piccers 
en  account,  Ie  b?iefe  Or  ex  parte  ta- 
lis, $  ie  afilsnment  nes  aunttoas  en 
Ie  Cfcfjeciuer,  uncoje  fa  font  auf  s 
pto\5iftons  que  font  atlcts  pioper* 
ment  applicable  al  auter  cafes  $ 
gsUnt  per  equitable  confttttaton 
rrtensct  ai  enc*  €t-  m  particular 
a  ie  caCe  al  Mr,  ceo  cafe  cftcant 
cu  cecal  laifcgsef  $  Ie  re  men;  fans 
alcim 
4 


the  Ad  of  Weftm.  2.  cap.  11.  de  Servi- 
cntibv.s  Ballivis  &  Camerariis  for  Ac- 
countants j  and  upon  this  Ad.  it   was 
adjudged  Mich.  11.  E.  2.  F.  Debt.  172. 
that  for  an  Efcape  of  one  committed 
by   Auditors  of  Account,    out  of  the 
Gaol  of  Newgate,    the  Adion  did  not 
lie  againft   the  Gaoler  though  he  was 
fufficient,  as  was  pleaded  by  the  She- 
riffs,   againft  whom    the  Adion  was 
brought,  but  againft  the  Sheriffs ;  and 
there  it  was  faid  that  the  Mayor  and 
Citizens  of  London  are  Sovereigns  or 
Superiors  to  the  Sheriffs,  and  they  fhall 
anfwer  for  their  Sufficiency  ;   and  this 
becaufe    the    Sheriffs    are   eleded    by 
them.     And  upon  this  Ad  of  Wefint.  2. 
c.   11.    the  Plaintiff's  Counfel  princi- 
pally   relied.     But   for    the    Debt    it 
was     objeded    that    this    Ad    is    a 
particular  Diredion  in    the   Cafe  of 
Accountants,  and  fhall  not  extend  to 
this  Cafe,  which  is  upon  a  Judgment 
in  Debt.     But  it  was  anfwered,    that 
it  is  not  unufual  in  Ads  of  Parliament, 
and   efpecially  the  moft    ancient,    to 
comprehend  by  Conftrudion  a  Gene- 
rality, where  exprefs  Mention  is  made 
but  of  one  Particular,    that  Particular 
being  taken  only  for  an  Inftance  of  all 
that  are  to  be  redreffed  in  the  Species 
whereof  the  Provifion  is  made,  and  fo 
it  extends  generally.     The  Stat,  of  cir- 
ctimfpecle  agatis   de   negotiis,  touching 
the  Bifhop  of  Norwich  extends    to    all 
Bifhops,    Fitz.  Frobib.   3.  (#  2    Infiit. 
in  the  Expofiticn  of  that  Ad,  25  E.  3. 
cap.    enables  the  Incumbent  to  plead 
in  gniare  impedit  at  the  King's  Suit,  but 
this  extends  alfo  to  the  Suit  of  all  Per- 
fons,  38  E.  3,  31.  The  Ad  of  1  R.  2. 
ordains  that  the  Warden  of  the  Fleet 
fhall  not  permit  Prifoners  in  Execution 
to  go  out  of  the  Prifon   by  Bail   or 
Bafton  ;  yet   it  is  adjudged   that  this 
Ad  extends  to  all  Gaolers,    PI,  Com-. 
Plat's  Cafe.    And  by  the  Ad  of  7  H.  4. 
c.  4.  it   is  recited  that    it  is  by  Stat, 
ordained  that  if  any  Gaolers  fhall  per- 
mit Prifoners  to  go  by  Mainprize,  Bail, 
or   Bafton,   the   Party  agrieved   fhall 
have  an  Adion  of  Debt  againft  him. 
Now  there  is  not  any  Statute  to  fuch 
Purpofe  except  1  R.  2.    The  Stat,  de 
Donis  conditionalibus  extends  to  other 
Limitations  in  Tail  than  what  are  there 
mentioned.     And  though  the  Stat,  of 
Weftm.  2.   cap.  n.    has  Particularities 
in  it  relating  to  Accounts,  as  the  Pro- 
cefs  in  Account,  the  Writ  of  ex  parte 
talis,  and  the  Aflignment  of  Auditors 
in  the  Exchequer,  yet  there  are  other 
Provifions  which  are  properly  enough 
applicable  to  other  Cafes,    and    may 
by  equitable  Conftrudion   extend    to 
them.     And  in  particular  to  the  Cafe 
at  the  Bar,   this  Cafe  being  of  equal 
Mifchief,   and   the  Remedy  without 
ar.y . 
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aftun  incomrruitp  $  per  clear  tqvtu 
tv  applicable  a  Iup.  <£t  cu  Rite 
cttffcr  flfcjea  que  Capias  ai  fefattti  Be 
Weft'  2.  ne  ttffoft  en  Debt,  mcis  futt 
Bene  per  25~e.  3.  $  ergo  Bone  nul  er? 
ccuticnoel  cojpspuit  etfte  en  Debt, 
*  BtHonque  infer  que  le  fefo?S  Dei 
$s  Be  Weftm'  2.  cap.  n.  ne  putffeiit 
ententi  a  fair  pjobifion  en  cares?  que 
Bone  naaopent  aftun  eriifcttce,  $ 
per  cafe  ne  miotics  abcront.  8  ceo 
ftttt  refpenB  que  ncft  ffraftffc  que 
cljofe  que  naB  criffence  torque  per 
pmfne  3S  Be  parliament  rccteoe* 
rot't  benefit  per  un  p?w  as,  pet 
tin  equitable  conflrttSion;  Capias 
ne  gift  en  Bebt  Beoant  2$  e.  3. 
ttncoje  fttr  eftf  pe  Um  en  crccution 
fur  Statute  Spercbant,  Bebt  gtfott 

fur  U  ffatttte  BC  Weftm'  2.  cap.  11. 
Come  eft  attfuBg*  F.  Dam.  81.     (J£t 

come  le  Statute  Be  1  R.  2.  crtenB 
a  touts  ©aolers,  ifunt  ceff  Statute 
etteuB  al  touts  actions,  per  equity* 
et  piobabiement,  un  asion  Be  tscot 
ne  futt  erp?emnent  nefme  en  ce  fta- 
tute,  pur  ceo  que  Bone  Capias  nentl* 
foit  en  Bebt*  €t  ft  la  lev  ne  fee- 
not  le  fupetio?  tq>  liable,  Creot- 
tois  feetont  fans  rlmcop  per  le  De- 
fault Be  top  que  aa  conftitute  un 
tnfufflcient  perron  Bauer  le  cttffotip 
Beg  Bebto?s*  €t  pur  authorities 
pur  ceo  futt  cite  le  opinion  BelSn'r 
Coke  eep?elfment  en  fon  content 
fur  ce  flat1,  $  le  cafe  Bel  JDuU  oe 

Norfolke,  39  H.  6.  36.  Fleta  1.  2.  cap. 

4.  9  Co.  99.  a.  €t  en  le  argument 
Bel  cafe  ftteront  cite  pur  Ic  plain- 
tiff cent  autet  autljc?itics,  Br.  e- 

cape28.  45  E.  3.  pi.  1.  PI.  Com.  37.  a. 
Cr.  El.  386.  Cafe  de  Conte  de  Pem- 
broke.   Dyer  278.  Roll,  part   2.  155. 

Del  nuter  part,  7  h.  6. 5.  Br.  Efcape 

9.  20  E-  4.  6.  38  E.  3.  25.  Moor  pi. 
587.  Noy  69. 


any  Incongruity,  and  by  clear  Equity 
applicable  to  it.     And  whereas   it  was 
further  obje&ed  that  a  Capias  at   the 
making  of  Weftm.  2.    lay  not  in  Debt, 
but  was  given  by  25  E.  3.  and  there- 
fore at   that  Time  there  could  he  no 
Execution  of  the  Body  in  Debt,  whence 
'twas'  inferred  that  the  Makers  of  the 
A6t  of  Weftm.  2.  c.  n.    could  not  in- 
tend to  make  Provifion  in  Cafes  which 
then  had  no  Exiftence,    and    perhaps 
never  would  have.     To  this  it  was  an- 
fwered,    That   it  is  not  Arrange  for  a 
Thing  having  no  Exiftence  but  by  a 
later  Adt  of  Parliament  to  receive  Be- 
nefit from  a  prior  Ad,  by  an  equita- 
ble  Conftrudion.     Capias   lay  not  in 
Debt  before  25  E.  3.  Yet  oh  an  Efcape 
of  one   in   Execution  upon  a  Statute 
Merchant,   Debt  lay  on  the  Stat,  of 
Weftm.  2.  cap.  ij.  as  is  adjudged,  Fitz. 
Dam.  81.  And  as  the  Stat,  of  1  R.  2. 
extends  to  all  Gaolers,  fo  that  Statute 
extends  to  all  Actions  by  Equity.  And 
probably  an  Aclion  of  Debt  was  not 
exprMy  named  in  that  Statute,    be- 
caufe  then  a  Capias  lay  not   in  Debt. 
And  if  the  Law  fliould  not  make  the 
Superior  liable  here,  Creditors  would 
be  without  Remedy  by  the  Default  of 
him  who  has  conftituted  an  insufficient 
Perfon  to    have    the  Cuftody   of  the 
Debtors.     And  as  Authorities  for  this 
were  cited  the  Opinion  of  Lord  Coke, 
exprefly  in  his  Commentary  upon  this 
Statute,  and  the  D.  of  Norfolk's  Cafe, 
39  H.  6.  $6Flctal.  2.  ca.  4.  9  Co. 91.  <2. 
And  in  the  Argument  of  the  Cafe  were 
cited  for  the  Plaintiff  thefe  other  Au- 
thorities, Br.  Efcape  28.  45  E.  3.  pi.  1. 
PL  Com.  37.  a.  Cr.  El.  386.  the  Earl  of 
Pembroke's  Cafe,  Dyer  278.  Roll.  part.  25 
IS 5-     On  the  other  fide,    7  H.  69  5, 
Br.  Efcape  9.  20  E.  4,  6.   38  E,  3,  8J, 
Moor  pi.  5S7.  Noy  69.   ■ 
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I  Venr.  301, 
t  Sid.  90. 
1  NclCAbr. 

327.  pi.  15. 


Felony  pur 
pcrfonatins 


Beeflcy V  Cafe. 

Vcholas   Cockerel,  pet  10  HOFmC 
Be  Beefley  que  il  perfoliate  to< 
briane   bail  pur  Baiefoot  ao  reft 

Higham,  Barefoot  fuit  COnDCmitC  lit 

Ie  aaion,<j  ap?eg  fur  2  Nihiis  return 

a  Scire  fac.  verfus  Beefly,  jlUJgmCIlt 

fuit  Dour  berg  lap  $  fes  ttens  pnfc 
en  etccutton,  fur  ceo  il  fefoit  en= 
qtn'rp  en  le  matter  $  an  tntcilt* 
nxnee  que  il  fuit  perfoliate  pet 

Cockerel,   &    Cockerel    CCO  COUfcfS 

pitbatement,  $  ap?c0  appiert  en 
Court,  ©e0  petceibant  que  le  op 
fence  fuit  felony  il  none  omtt  Ie 
perfonatinty,  mes  confclTcit  que  U 
fuit  Decant  Suffice  wild  (que  p?t= 
foit  le  bail)  mc0  que  il  bebciijue 
bail  per  foil  proper  nofme*  m$ 
fur  bicbj  le  bail=piccc,  mil  tiel 
itofme  la*  Ct  comet  ftierontM* 
bet0  3ffibabit0  $  ©etcments  viva 
voce  que  it  an  confers  le  perfona* 
ting  pnbatement,  unco?e  le  Court 
ne'boleit  btfeijame  Beefly  a  celt 
temps,  mess  Iup  oblige  per  rccoo;= 
ntfans  a  p^ofecuter  tin  incitement 
be  felonp  Hers  Cockerel,  quz  fuitrc= 
mano  a  Newgate  ou  fuit  impHfon 
bebant,  Ct  al  griffons  ap?e0  Noel 
28  Car.  2.  u  fnit  iniite  $  trp  apub 
ie  oid-Baiiy  pur  ceft  felony  fur  le 
ftatute  be  21  jac.  cap.  8.  He  pctfo= 

nattlUV  efleailt  al  Serjeant-Inn  in 
Fleet-ftreet,  le  trial  flllt  3U  Londres 

content  icbatl  fuit  file  at  Weftmin- 
fter.  Ct  fur  fon  trial  U  fuit  trobe 
culpable*  Ct  ab  tubgment  beffre 
penmigf,  QLitmv  eifeant  toll  per  le 
ffatute*  Ct  tl  fuit  tralje  a  Tyburn, 
tt  iicftourne  bel  Cart  obe  le  fune 
entout  fon  colle,  me0  le  fune  fuit 
tmmebiatement  abfeiffe.  3p?e0  ceo 
Beefley  fur  motion  ab  rcflitutioit 
bes  fe0  bien0  en  leg  mainegs  bel  23  i» 
conn  Ct  tout  ie  nco?b  bets  lup 
fuit  bacate  folonqj  le  cafe  be  Cotton 

ell  Cr.  Car.  256.  4 


Cd 


Nicholas  Cockerel,  by  the  Name  of 
Beefley  whom  he  perfonated,  be- 
came Bail  for  Barefoot  at  the  Suit  of 
Higham  ;  Barefoot  was  condemned  in 
the  A&ion,  and  after  2  Nihiis  return- 
ed to  a  Scire  Facias  againft  Beefley, 
Judgment  was  given  againft  him,  and 
his  Goods  taken  in  Execution  ;  where- 
upon he  made  Enquiry  into  the  Mat- 
ter, and  underftood  that  he  had  been 
perfonated  by  Cockerel,  and  Cockerel 
confefled  it  privately,  and  afterwards 
appeared  in  Court;  but  perceiving  that 
the  Offence  was  Felony,  he  then  omit-  Felony  for  per- 
ted  the  Perfonating,  but  confefled  that  fonating  Ba,L 
he  was  before  Juftice  Wild  (who  took 
the  Bail)  but  that  he  became  Bail  by 
his  own  Name  ;  but  on  View  of  the 
Bail-piece,  no  fuch  Name  was  there. 
And  though  there  were  divers  Affida- 
vits and  Oaths  viva  voce,  that  he  had 
confefled  the  Perfonating  privately,  yet 
the  Court  would  not  discharge  Beefley 
at  that  Time,  but  bound  him  by  Re- 
cognizance to  profecute  an  Indictment 
of  Felony  againft  Cockerel,  who  was 
remanded  back  to  Newgate,  where  he 
was  imprifoned  before.  And  at  the 
Seflions  after  Chrifimas,  28  Car.  2.  he 
was  indicted  and  tried  at  the  Old,  Baily 
for  this  Felony  upon  the  Statute  of 
21  Jac.  cap.  8.  The  Perfonating  being 
at  Serjeants  Inn  in  Fleet  Street,  the  Trial 
was  in  London,  tho'  the  Bail  was  filed 
at  Hefiminfier.  And  upon  his  Trial  he 
was  found  guilty.  And  had  Judgment 
to  be  hanged,  Clergy  being  taken  a- 
way  by  the  Statute.  And  he  was  drawn 
to  tfyburn,  and  turned  off  the  Cart 
with  the  Rope  about  his  Neck,  but 
the  Rope  was.  immediately  cut  off. 
After  this  Beefley  upon  Motion  had 
Reftitution  of  his  Goods  in  the  She- 
riff's Hands.  And  the  whole  Record 
againft  him  was  vacated  according  to 
Cotton's  Cafe  in  Cr.  Car.  256. 


Smith 
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Smith  cerfiis    Abel.    fair.  Term.    Sm'th  agai 
Trin.  27  Car.  2.  Rot.  14*2.  Tra?   2' 


againft  ^iW, 
Trin.  27  Car.  2.  Rot.  1452.  \t< 


Entree!  Ten//, 
ra?   27  G?r.  2.  i<t7/.  1453. 


5Keb.  6s7,  qcik,  tut  fpecfal  B'etwa,  le  cafe 
O  fuit  tiel*   Cenant  pur  Die,  s.e= 


a  Lcvinz 

202. 

a  Nclf.  Abr 

860. 

Warw. 

EjeSicmc 

firniE. 


Roll.  Mare 
855.  le  cafe 
do  Gurrct  & 
Blizard. 


Wt.99. 


mainBcr  put  Die,  remains?!:  en  fee, 
Ccnant  pur  Die  $  un  eftramxer  IcDjj 
un  fine  (fur  conufaws  Be  B?ott  come 
ceo  que  tig  out  tie  foil  Bone)  a  itip 
en  teniatnBer  pur  Die,  qui  agree  $ 
accept  Be  ceo,  Cenant  pur  Die  mo- 
ruff,  celtty  en  rcmainDct  pur  Die 
enter,  fur  qui  It  rcmainBer  en  fee 
enter  pur  re  forfeiture,  $  fait  leafe 
a  Plaintiff,  que  efteant  ouft  port 
eieament;.  le  fole  qucftion  eft  an 
facceptance  tj  agreement  a  !e  Bit 
fine  per  lup  en  le  temafnBet  pur 
Die  foit  un  forfeiture  Be  fon  eftate  :> 
Pro  Quer.  fuit  anxue,  que  ceft  fine 
afftrme  le  tnijentancc  Befire  en  fc 
conufee  $  trcucljaft  ai  Btfljenfcn 
Bel  ccfttiy  en  le  reDerfioiu  €t  pu- 
ce fine  le  Conufee  eft  cftop  a  Bire 
que  ti  aDoit  auter  eftate  que  tl  a 
Doit  accept  per  le  fine,  $  ceue  cafes* 

Cite,  Dyer  148.  b.  Cafe  de  Pennicoke. 

I  Inftitutes  252.  b.  2  Co.  Cafe  de  Buck- 
ley in  fine,  i  h.  7.  12.  &  22.  stile 

1 92.  Cafe  de  Garret  &  Blizard.     £  el 

auter  part  fuit  rcfyonB  que  ceft 
fine  efteant  leDp  per  Cenant  pur 
Die  eft  tin  furreiiBer,  $  neft  rem* 
We  a  m  cafes  mife  fur  le  auter 

Sart,  car  la  ie  fine  fuit  JeDp  per  c- 
range,  P-egift.  Orig.243.  Owen  146. 

II  R4.10.  Cro.  Eliz.  757.     (£t  Bit 

mt  \tv  mil  eftoppcl  car  un  intereft 
patfe*  Cur.  ^uniile  que  racccp- 
tance  Bel  fine  eft  un  forfeiture  Ml 
rematnBer*  $9c0  qim-e  fi  attiin 
juBsTment  fuit  Bone* 


ON  a  fpecial  Verdi  ft,  the  Cafe  was  Warw.  E- 
thus  Tenant  for  Life,  Remain-  jed'Hone  Hr- 
der  for  Life,  Remainder  in  Fee,  Te-  ms- 
nant  for  Life  and  a  Stranger  levy  a 
Fine  (Jut  Conufans  de  Droit  come  ceo,  &c.) 
to  him  in  Remainder  for  Life,  who 
agrees  and  accepts  of  it.  Tenant  for 
Life  dies,  he  in  Remainder  for  Life 
enters,  upon  whom  the  Remainder  in 
Fee  enters  for  the  Forfeiture,  and 
makes  a  Leafe  to  Plaintiff,  who  being 
oufted  brings  an  Ejedtment.  The  fole 
Queftion  was,  Whether  the  Acceptance 
and  Agreement  to  the  faid  Fine  by 
him  in  the  Remainder  for  Life  be  a 
Forfeiture  of  his  Eftate  ?  For  the 
Plaintiff,  it  was  argued  that  this  Fine 
affirms  the  Inheritance  to  be  in  the 
Conufee,  and  ftrikes  at  the  Difherifon 
of  him  in  the  Reverfion.  And  by  this 
Fine  the  Conufee  is  eftopped  from  fay- 
ing that  he  had  other  Eftate  than  he 
had  accepted  by  the  Fine,  and  thefe 
Cafes  were  cited,  Dyer  14S.  h.  Penni- 
cocke's  Cafe.  1  Inft.  252.  b.  2  Co.  Buck- 
ley's, Cafe  in  Fine,  1  E  7,  12,  ^  22, 
Stile  192.  Cafe  of  Garret  and  Blizard,  Roll.  Ejlan 
On  the  other  fide  it  was  anfwered,  855-  the  Cafe 
That  this  Fine  being  levied  by  the  efGarrc^"d 
Tenant  for  Life  is  a  Surrender,  and  it  iard* 
is  not  like  the  Cafes  put  on  the  other 
fide,  for  there  the  Fine  was  levied  by 
a  Stranger.  Regift.  Orig.  243 .  0^7/146. 
11  H.  fa  10.  Cro.  Eliz.  757.  And  it 
was  faid  that  here  was  no  Eftoppel^ 
for  an  Intereft  paiTes.  Cur.  It  feems 
that  the  Acceptance  of  the  Fine  is  % 
Forfeiture  of  the  Remainder.  But  quare 
whether  any  Judgment  was  given. 


&&*&. 
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3Keb. 
062. 


D'€t£  Fur  oblhj'  pur  400].  ©ur 
opcu  Bel  conBition,  tl  fttit  a 
paper  200 1.  pur  tin  netfe  uocat'  le 
DuunanB,  fi  le  p2opcrti>  Del  Bit 

HCt'fc  fcri'Olt  a&IUDffeperCur.  Admi- 

raiit.  en  Ie  5  \9oit$  pur  1c  plaintiff 
at  D'  obepcr  touts  o?Dcrs  Del  Bit 
Court,   le  Defendant  pleoc  tut 

Decree  interltfquendo  pet  ©t'C  Leoline 

Jenkins,  3iuBo;e  Del  Bit  Court,  que 
le  DefenBant  patera  ticl  fttmme 
pur  la  netfe  que  fo?et  affeffe  per 
appiettatton  Beffre  fa»  per  Com= 
mtlfton,  $  que  le  property  Bel  neife 
nppertient  af  plaintiff.  ap?es  fttit 
o?Der  per  U  Bit  Court  coram  strode 

Lieutenant' Caftr'  de  Dover, qtte  I5°l- 

fo?et  pap  pur  ie  ualtte  Bel  netfe 
foionque  I'app?etiation  Being  ctnq; 
femaignes,  $  fur  itou-papment  le 
obligation  Beffre  Bclioer  al  Piatn= 
tiff.  <£t  ottfrer  que  Being  ie  5  fe- 
mat'nes  Ie  DefenBant  appeal  al 
£>ukc  De  Everwicke  aomtral  B1  an- 
Klcterre,  Conftabie  Be  Caffle  Be 
Dover,  $  P?efeS  Be  5  po?ts,  $  que 

Il  aBUtit  le  appeal,  $  Sedens  in  Cu- 
ria   Judex    COItffittlte    Wifeman    & 

Mills  £)?'$  Be  Ciini  Hep  Beffre  Judi= 

ces  in  caufa  revifion'  prsdicY  quoad 
omnia  acta  ordinaria,  coram  quibus 
conclufum  fuit  in  caufa.  Et  poftea  Ie 
DttC  pet  Literas  Patentes  fub  figillo 

fuo,  confiitttte  leg  Bits  Betir  D?"S  $ 

D?'  Floyd  fcg  Delegates  ad  fenten- 
tiand'  finaliter.     CUlt  ap?C0  BCCreent 

le  Bit  fenteuce  Del  Jenkins  Beffre  re< 
SjocanB1  (j  le  obligation  Beffre  can- 
eeiiand.  $  aoer  que  mil  atttcts  0?= 
Bines,  Becrees,  $c.  ftteront  fait  per 
Ic  Bit  Court  Bel  Sttmuraltp  1 3ittBn;= 
ment  ft  agion.  Le  plaintiff  Be= 
nutrraff,  S  pur  cattfe mrc  que nap- 
piert  1.  que  le  fentence  Bel  Strode 
eff  annul  fojfque  argttmentiuement. 
2.  Be  que  Ie  150  eff  pap  foionque 
Becrce.  3-  JBec  qtte  leg  Delegates 
aoopent  fttfficient  autljojttp  a  re- 
verter le  fentence  Bel  Jenkins.  Le 
cafe  fuit  argue  per  Heneage  Finch  pur 
le  Plaintiff,  9  il  fefoit  Ie  qtteffion 
Beffre,  fi  appeal  gtfoit  en  ceo  cafe 
al  ©ifr  (©arBciti:1  at  per  Ittp  ne 
ijiff,  car  il  Bit  que  Ie  %tft  ©arBettt 
ttt  aBmtral  Betns  ic  s  po?ts,  $ 
naB  turisBiaton  fo?fqtte  come  3B= 
ntirnl.  €t  ce  nofmc  ne  fuit  conns 
Beuaut 


DEBT  upon  Bond  for  400  /.   On 
Oyer  of  the  Condition,  it  was  to 
pay  200  /.  for  a  Ship  called  the  Dia- 
mond, if  the  Property  or"  the  faid  Ship 
fhould  be    adjudged  by  the  Court  of 
Admiralty  in  the  Cinque  Ports  for  the 
Plaintiff,  and  to  obey  all  Orders  of  the 
faid  Court.     The  Defendant  pleaded  a 
Decree  interloquendo  by  Sir  Leoline  Jen- 
kins, Judge  of  the  faid  Court,  that  the 
Defendant   fhould  pay  fuch   Sum  for 
the  Ship  as  fhould  be  afTeffed  by  Ap- 
praifment  to  be  made  by  Commiflion, 
and  that  the  Property  of  the  Ship  be- 
longed to  the  Plaintiff.     Afterwards  it 
was  ordered  by  the  faid  Court  before 
Strode,  Lieutenant  of  Dover  Caftle,  that 
150/.  fhould  be  paid  for  the  Value  of 
the   Ship,    according  to  the  Appraif- 
ment,  in  s  Weeks,   and  on  Non-pay- 
ment the  Bdnd  to  be  delivered  to  the 
Plaintiff.    And  further,  that  within  the 
5  Weeks  the  Defendant   appealed  to 
the  Duke  of  Tork,  Admiral  of  England, 
Conftabie  of  Dover  Caftle,  and  Warden 
of  the  Cinque  Ports,   and  that  he  had 
admitted   the  Appeal,   and   Sedens  in 
Curia  Judex  conftituted  Wifeman  and 
Mills  Doctors  of  the  Civil  Law .  to  be 
judices  in  caufa  revifion'  ■pnediff  quoad 
omnia  acta  ordinaria,   coram  quibus  con- 
clufum fuit  in  caufa.  Et  poftea  the  Duke, 
per  literas  patentes  fub  figillo  fuo,    con- 
ftituted the  faid  two  Doctors,  and  Dr. 
Floyd,h\s  Delegates  ad  fententiand'  fina- 
liter.     Who   afterwards    decreed   the 
faid  Sentence  of  Jenkins  to  be  revoked, 
and  the  Bond  to  be   cancelled  ;    and 
averr'd  that  no  other  Orders,  Decrees, 
%3c.    had  been  made  by  the  faid  Court 
of  Admiralty  ;  Judgment  fi  aftio.  The 
Plaintiff  demurred,  and  for  Caufe  fhew- 
ed  that  it  does  not  appear.     1 .  That 
the   Sentence  of  Strode   was  annulled 
otherwife  than  argumentatively.  2.  Nof 
that  the  150/.  is  paid  according  to  the 
Decree.     3.   Nor   that   the  Delegates 
had  fufficient  Authority  to  reverfe  the 
Sentence  of  Jenkins.     The  Cafe  was 
argued  by  Heneage  Finch  for  the  Plain- 
tiff, and  he  made  the  Queftion  to  be, 
Whether  an  Appeal  lay  in  this  Cafe 
to   the    Lord    Warden  ?    and    in    his 
Opinion  it  did  not  lie  ;    for  he   faid 
that    the    Lord    Warden    is    Admi- 
ral   within    the    Cinque    Ports,      and 
hath    no   Jurifdi^tion    but    as   Admi- 
ral.    And  this  Name  was  not  known 
-  4  before 
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Debntlt  E.  r.  niC0  CttftG0*  Spelmans 
Gloflary  verbo  gnmiral,  ?C*  Seldens 
mare  clauf.  p.  C.  2  Inft.  Art.  fuper 
chart,  c.  7.   POT  UlV  appeals  DOPCHt 

eflce  faire  a  &oi>,  $  ceft  tin  matter 
tic  Eopal  p?eroo;atibe,  come  ap^ 
picrt  per  25  H.  8.  cap.  19.  in  Caufc0 
Ccclefinfttcal,  cat  \z  Hop  foiemcnt 
eft  Ic  .fountain  Dei  Suffice,  $  a  lay 
appertient  cp  him  le  cohesion  Dc0 
junn:mcnt0  conic  le  autljojitp  pee 
quel  Ic  o^ialnnl  itmjjment  ell  none. 
Ct  mil  mention  be  appeal  en  le 
aut!jo|ftp  none  al  anmiraltp,  Co.  4. 
inft.  143.   2-  ILe  Court  tiel  amni-- 

ralt}>  DC  5  PO?t0.  eft  terms  coram  Ic 

gm'r  ©arncttt  ou  fon  Dcptitp,  ergo 
mil  appeal  gift  a  In?*  Ct  en  swat- 
ted al  Common  Lep  erro?  gift  en 

U  CCttlt  DC  Shippey.     3.  ^Omtt  QUC 

appeal  sift  Defiant  £DmiraI,  unco?c 
il  uaD  poiar  a  fairc  £)elcn;atc0; 

Delegata   poteftas  non  poteft  delegari, 

car  ceft  tin  granc  trttft  $  ergo  nc 
poet  eftrc  alfign  ott   transferee* 

Saunders  econtra,  $  tl  paiiC  p|iniCr= 

ment  al  potnt,  an  le  Decree  liera 
pennant  le  appeal  i  $  per  lup  nc-- 
mi),  $  il  Diftuwttiff  enter  bnefc  De 
citation  9  appeal,  car  appeal  rcnDle 
fentence  mil  Donee  affirmepcr  Judi- 

cem  ad  quem,  6  Co.  Cafe  de  Pack- 
man.    Bulftr.  3   part,    72,.    F.    Qiiare 

imp.  143.  Appeal  annul,  nc  fuf= 
penD  foiemcnt,  le  crectttion  De  ren= 
tence,  come  TBn'eft  De  Crro?*  Ceft 
bono  eft  Ic  ozbiuarp  03311-150110  Del 
Court  De  3DmiraItp*  €t  rerrott 
fo?t  Dure,  que  ap?c0  le  uiDijment 
rebcrfe,  le  bonD  a  performer  ceo 
ftrroit  fo?fcit;  9  il  compare  ceo  al 
tut  bonD  a  performer  le  ©20er  Del 
Cane1,  que  nc  liera  ap>e0  Ic  repeal 
Del  £l?Der*  SEUtant  al  poiar  a  re- 
ceiber  Ic  appeal,  il  abmit  Ic  rule  en 

Itr'e  LCP  Poteftas  delegata,  &c.  $0c$ 

le  Cibt.tnns  p^ifopent  que  per  lour 
3Lcp,  le  IDuc  aD  plein  poiar  a  rc= 
ceiber  le  appeal*  Ct  ceft  neft  mat= 
tertrabcrfable  cti  triable  per  Jurp, 
nice  (efteant  matter  De  lep)  per  le 
Court,  que  boct  p?enDer  notice  De 
le  Cibil  Lep  en  cc point;  C*t  quant 

Hi  point  fi  delegari  poteft,  pcrlttpUCft 

material  it^,  car  icp  eft  mil  Deter- 
mination Del  appeal,  $  cp  long  Ic 
p?tmcr  fentence  eft  mil ;  $  quant 
al  appeal  a  le  IDuc  tl  affirme  que 
ftteront  mult  p?eftncttt0  a  pr- 
rant  cec.  Ce  matter  fuit  aD- 
jome  al  anter  jour  De  eftrc  arn:ue 
arere,  &  le  Court  o?Dcr  afcun  De0 
p?efsbent0  mention  beftre  po?t 
etn0  le  Court,  <33c0  nttl  p?e- 
ilDent0  ftteront  motto  a  le  Court 
$  fuit  bit  qi\c  le  matter  fuit 
apjeg 


before  E.  i.  but  Keeper  (of  the  Seas.) 
Spelmans  Ghffary  verbo  Admiral,  &  Sel- 
dens mare  clauf.  p.  C.  i.  Inft.  Art. 
fuper  chart,  cap.  7.  In  his  Opinion, 
Appeals  ought  to  be  made  to  the  King, 
and  it  is  a  Matter  of  Royal  Preroga- 
tive, as  appears  by  25  H.  8.  cap  19, 
in  Caufes  Ecclefiaftical  ;  for  the  King 
alone  is  the  Fountain  of  Juftice,  and 
to  him  appertains  as  well  the  Cor- 
rection of  Judgments,  as  the  Autho- 
rity whereby  the  Original  Judgment 
is  given.  And  there  is  no  Mention 
made  of  Appeal  in  the  Authority  given 
to  the  Admiralty,  Co.  4.  Inft.  143. 
2.  The  Court  of  Admiralty  of  the 
Cinque  Ports  is  held  before  the  Lord 
Warden  or  his  Deputy,  therefore  no 
Appeal  lies  to  him.  And  in  Matters 
at  Common  Law  Error  lies  in  the 
Court  of  Shippey.  3 .  Admitting  an  Ap- 
peal lies  before  the  Admiral,  yet  haa 
he  no  Power  to  make  Delegates  ;  de- 
legata poteftas  non  poteft  delegari  ;  for  it 
is  a  great  Truft,  and  therefore  can 
neither  be  affigned  nor  transferred. 
Saunders  econtra,  and  he  fpoke  firft 
to  the  Point,  whether  the  Decree 
mould  bind  pending  the  Appeal  ?  And 
he  was  of  Opinion  it  mould  not,  and 
he  diftinguifhed  between  a  Writ  of 
Citation  and  an  Appeal,  for  an  Ap- 
peal renders  the  Sentence  null  till  af- 
firmed per  judicem  ad  quem,  6  Co.  Pack- 
man's Cafe,  Bulftr.  3.  part.  72.  F.  ^ta- 
re imp.  143.  An  Appeal  not  only  fuf- 
pends  but  annuls  the  Execution  of  the 
Sentence,  as  a  Writ  of  Error.  This 
Bond  is  the  ordinary  Bail-Bond  of  the 
Court  of  Admiralty.  And  it  would  be 
very  hard,  that  after  the  Judgment  re- 
verfed,  the  Bond  to  perform  it  mould 
be  forfeited,  and  he  compared  it  to  a 
Bond  to  perform  art  Order  in  Chan- 
cery, which  fhall  not  bind  after  the 
repeal  of  the  Order.  As  to  the  Power 
of  receiving  the  Appeal,  he  admitted 
the  Rule  in  our  Law,  Poteftas  delega- 
ta, Sc.  But  the  Civilians  took  it  that 
by  their  Law  the  Duke  had  full  Power 
to  receive  the  Appeal.  And  this  is  not 
a  Matter  traverfable  or  triable  by  Ju- 
ry, but  (being  Matter  of  Law)  by  the 
Court,  which  will  take  Notice  of  the 
Civil  Law  in  this  Point ;  and  as  to  the 
Point  ft  delegari  poteft,  he  thought  it 
was  not  material  here,  for  here  is  no 
Determination  of  the  Appeal,  and  fo 
long  the  firft  Sentence  is  null:  And 
as  to  the  Appeal  to  the  Duke,  he  affirm- 
ed there  were  many  Precedents  to 
warrant  it.  This  Matter  was  ad- 
journed to  another  Day  to  be  argued 
again,  and  the  Court  ordered  fomtf 
of  the  Precedents  mentioned  to  be 
brought  into  Court.  But  no  Prece- 
dents were  produced  to  the  Court* 
and  it  was  faid  that  the  Matter  was 
K  after- 
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np?c0  compote  enter  leg  putties* 
S!9eg  mil  judgment  fuft  Hone  om- 

riino. 


afterwards  made  up  between  the  Par- 
ties. But  no  Judgment  was  given  at 
all. 


Pigot  vetftis-  Compte  de  Salisbury. 
Intr.  Pafch.  26  Car.  2.  Rot.  609. 

ijjod.109.  q2IK  tin  fpecial  oerout  It  cafe 
Lsc6^95'  ^  fuft  tie!,  Cenant  per  ang,  le 
5S0,'  Jlr:  teiierfion  pur  oie  at  mt  JFeme  co= 
a  Lcvinz  tiert,  reinninocr  fur  ceo  en  tail  al 
^54-  e  un  infant,  remainoer  al  baron  pur 
poiicxf.  T47.  w   remainoer  al  feme  en  fee,  le 

a  Nelf.Abr.  ^.^   f  fmt  ^  fin0  m  ^fc 

mationg  grant  le  terre  a  leg  co- 

lUlfeCg  (tttlffeeg  pUr  Robert  Comte 
tig  Salisbury)  $  totum  &  quicquid  ha- 

7  Jac-  bent  en  ceo  pur  le  terme  Oe  lour 
uicg  $  le  fttroiuour  oe  eur,  Jpa- 
beno'  a  less  conufeeg  9  leg  brirg  oel 
un  oe  eur  pro  tota  vita  oel  baron  $ 
feme,  $  le  furutbour  oe  eur,  ooe 
garrantp  trcrjs  eur  $  lour  Ijcirg  one 
femble  limitation  j  le  termer  at- 
turna  a  leg  conufeeg,  $  ap?eg  Ro- 

ert  Comte  tie  Salisbury  pel*  lalTettt 

oel  termer  $  oel  conufeeg  entra* 
<ap?eg  le  baron  $  feme,  Ic  remain- 
Her  en  tail,  k  fon  pere,  que  nc  urn 
queg  auoiet  ricng  en  le  terre,  pur 
tut  competent  ftimme  oe  argent, 
per  fait  inoent  t  inrol  bargaine  9 

DentJ  le  terre  a  le  Oit  Comte  Oe  Sa- 
lisbury, $  feg  ijetreg,  ooe  garrantie 
feperai  per  leoit  pere  oel  remain* 
oet  en  tail,  enoerg  Ittp  t  feg  beireg; 
He  baron  ano  feme  apjeg  ie^p  tin 
fine  fur  conufang  a  le  oit  Comte  $ 
feg  ijciteg,  le  terme  ap?cg  erpire* 
Le  Pere  momft  $  le  garrantie  Oe- 
fceno  fur  celup  en  Ic  remainDcr  en 
tail  etteant  aoonqtte  oe  plcin  age; 
le  baron  $  feme  movant  en  1646. 
Le  lelfo?  oel  plaintiff  effeant  fitg  $ 
Ijcfrc  a  celup  en  remainder  en  tail, 
24  Car.  2.  entr'  fur  le  Defendant  $ 
M  le  leafe;  Le  queffion  furoant 

fur  CeO,  fait  per  Pemberton  Serjeant, 

que  argue  pur  le  plaintiff  ftttt 
folement,  an  ce  fine  iebp  per  baron 
$  feme  operate  tin  ouTeifin;1  car  fi 
iffint,  il  grantaft  que  le  garrantie 
Be  pere  etteant  collateral,  bar  le 
entrte  $  lie  le  o?oit  oel  leffo?  fur 
que  le  garrantie  aooit  oifcenoue ; 
31  argue  que  le  oit  fine  paffe  fole- 
ineht  leftate  oeg  tonufojg  9  ne 
owe  un  oifreifin*  %l  ott  1.  £lue  ce 
conffntSion  eft  folonqtte  rintenti- 
on  oeg  pattieg  quel  appiert  oeffre 
a  uenoer  le  terre  al  comte  oe  Sa- 
lisbury 


Tigot  againfl  E.  of  Salisbury.  En- 
ter d  Pafch.  26.  Car.  2.  Roll.  609. 

ON  a  fpecial  Verdict  the  Cafe  was 
thus.  Tenant  for  Years,  the  Re- 
verfion  for  Life  to  a  Femme  Covert. 
Remainder  thereupon  in  Tail  to  an 
Infant,  Remainder  to  the  Husband 
for  Life,  Remainder  to  the  Wife  in 
Fee,  the  Husband  and  Wife  by  Fine 
with  Proclamations  grant  the  Land  to 
the  Conufees  (Truftees  for  Robert 
E.  of  Salisbury'),  and  totum  &  quicquid  7  J" 
babent  therein  for  the  Term  of  their 
Lives,  and  the  Survivor  of  them,  Ha- 
bentf  to  the  Conufees,  and  the  Heirs 
of  one  of  them,  pro  tota  vita  of  the 
Husband  and  Wife,  and  the  Survivor 
of  them,  with  Warrantry  againfl  them 
and  their  Heirs,  with  the  like  Limi- 
tation :  The  Termor  attorned  to  the 
Conufees,  and  afterwards  Robert  E. 
of  Salisbury,  by  the  Confent  of  the 
Termor  and  of  the  Conufees  entred. 
After  which  the  Husband  and  Wifej 
the  Remainder  in  Tail,  and  his  Father, 
who  never  had  any  thing  in  the  Land, 
for  a  competent  Sum  of  Money,  by 
Deed  indented  and  enrolled,  bargain'd 
and  fold  the  Land  to  the  faid  E.  of 
Salisbury  and  his  Heirs,  with  afeparate 
Warranty  by  the  faid  Father  of  the 
Remainder  in  Tail,  againfl:  him  and 
his  Heirs  ;  the  Husband  and  Wife  af- 
terwards levied  a  Fine  fur  Conufance  to 
the  faid  Earl  and  his  Heirs,  and  the 
Term  after  that  expired.  The  Father 
died,  and  the  Warranty  defcended  on 
him  in  the  Remainder  in  Tail  being 
then  of  full  Age  ;  the  Husband  arid 
Wife  dying  in  1646.  The  Leflor  of  the 
Plaintiff  being  Son  and  Heir  to  him 
in  Remainder  in  Tail,  24  Car.  2.  en- 
ter'd  upon  the  Defendant,  and  made 
the  Leafe.  The  Queftion  arifing  upon 
this,  made  by  Serj.  Pemberton,  who  ar- 
gued for  the  Plaintiff,  was  only,  Whe- 
ther this  Fine  levied  by  the  Husband 
and  Wife  works  a  DifTeifin  ?  for  if  fo, 
he  granted  that  the  Warranty  of  the 
Father  being  collateral,  barred  the 
Entry,  and  bound  the  Right  of  the 
Leflor  upon  whom  the  Warranty  had 
defcended:  He  argued  that  the  laid 
Fine  pafled  only  the  Eftate  of  the 
Conufors  and  did  not  work  a  Dif- 
feifin.  He  faid,  1.  That  this  Con- 
flruftion  is  according  to  the  Intention 
of  the  Parties  which  appears  to  be 
to.  fell  the  Laad  to  the  Earl  of  Sa- ' 
lisburyh 
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lisbury,  que  nc  pmfloft  cflre  fait 
ranss  piztetm  ie  eftate  Be  fotffcf- 
ture,  a  quel  fl  rertott  liable  it  le 

filte  ilD  eftre  fur  conufans  come  ceo, 

car  nnfant  intifloit  entre  put*  ceo ; 
Fines  n.ir  ct  pur  aucioer  ceo,  Ie  fine  fur 
conceffit,  &  conceffit  eft  Beiiife  Belfte  lefcp  per 
S'  *«*  «ue  atoopent  Pur  Die,  f  aurt 
remainder  en  fee  erpegont  fur  fe 
tail*  €t  ie  collateral  garuantie  ne 
ftiit  He  afcun  effeS  nurant  le  ute  oel 
jpere*  2.  g>i  tut  Wffnfm  ftulToit 
intentme,  tin  fine  fur  conufans  a= 
Doit  elite  meliettr  pur  tiel  putpofe, 
$  fee  potius  ferroit  grant  que  pur 
Die,  <Et  le  fine  leup  ni  trttffees  ne-- 
tnp  al  Comte  meftnc  tn'ontttoft  ceo 
auri.  3-  le  mention  oe  eftates  pur 
tsie  oes  conufors  erclttoe  tout  in> 
tention  turn  oifieifUL  2!3es  a  con-- 
ffrtter  ceo  pur  paftcr  tauioeo  eftates 
eft  a  faire  ceo  a  patfer  wz  pet  to»s 
aiment  paffe  $  fait  tut  putoent  con- 
Uepatrce*  2.  Ctel  conftruSion  a- 
gree  oue  nature  otttt  fine,  que  co= 
went  fctt  le  piuis  (mult  $  puiflant 
coimepance,  uncore  eft  o?iginaI- 
ment  Ie  agreement  oes  parties,  $ 
folonque  eta  foment  foits  amenH 
per  Ie  Court,  24  e.  3.  f.  26.  311  a-- 
gree  que  fine  fur  conufans  leup  per 
tin  particular  tenant  fait  forfeiture* 
$!9es  fur  conceffit  eft  piuis  tmtocent, 
$  female  al  grant  oe  tot'  ftate*  JH 
tnftft  que  ceft  fine  erprefle  Ie  eftate 
ties  conufors,  mm  afcun  auter 
fines  fur  conceffit  ne  erperiment,  $ 
tiels  popent  faire  forfeitures,  17 
E.  3.  66.  44  e.  3. 36.  3.  l\i  confioer 
Ie  parts  oe  ceft  fine*   les  parois 

(totum  &  quicquid  habent)  folemeilt 

ne  font  forfeiture*  $^es  tiel  fines 
ancientment  ont  eftre  refttfe,  car 
per  Cur.  44  e.  3.  36.  putt  eftre  que 

nil  habent,  Ct  iCJ)  OOC  Ie  tefiOUe  DCS 

parois  tls  font  folement  erp!anato= 
xv  a  erprimer  leftate  oeiiant,  quafi 

diceret,  (i.  e.)  totum  &  quicquid,  &c. 

Ct  le  Upaiieno'  ooit  eftre  p?ife  red- 
dendo fingula  fingulis,  (i.  e.)  quicquid 

Ie  oaron  $  quicquid  la  feme  an  ou= 
rant  levies  oel  uterque  Oe tux*  31 
agree  que  eft  frequentment  Hit  en 
noffre  liores  que  cftates  ne  pafie- 
rent  per  fractions,  ^es  per  lup  ceo 
Uoiet  eftre  intellj?  ft  foit  nttl  incon- 
venience lauter  nop,  mes  frequent* 
went  pur  aooio  tin  inconvenience 
oit  tin  tort  les  31uoges  ont  fait 
interpretation  a  faire  effates  par= 
fee  per  frafftons,  12  e.  4.  foi.  4. 

Co.  1  Inft.  42.  26  H.  8.  13  Roll.  fi- 
liate 854.  Cafe  de  Clanrickard,  & 
1    Co.   Cafe   de   Bredon,    atttUiOeur 

en  fines  fur  conufans*   Jones  %v- 

tomp  General  pur  le  &>efenoant 

agree 


lisbury,  which  could  not  be  done  with- 
out preferving  the  Eftate  from  For- 
feiture, to  which  it  would  have  been 
liable  if  the  Fine  had  been  fur  Conn-  The  dffwnct 
fans  come  ceo,  for  the  Infant  might  fowEm, 
enter  for  it ;  and  to  avoid  this,  the  fur  concdiic 
Fine  fur  concept  was  devifed  to  be  le-  &  coroe  ce°h 
vied  by  thofe  who  held  for  Life,  and 
alfo  Remainder  in  Fee  expectant  upon 
the  Tail.  And  the  collateral  War- 
ranty was  of  no  EfFecl  during  the  Life 
of  the  Father.  2.  If  a  DifTeifin  had 
been  intended,  a  Fine  fur  Conufans 
had  been  better  for  fuch  Purpofe,  and 
a  Fee  rather  had  been  granted  than 
for  Life,  and  the  Fine  levied  to  Truftees 
and  not  to  the  Earl  himfelf,  demon- 
ftrated  this  likewife.  3.  The  Mention 
of  Eftates  for  Life  of  the  Conufors, 
excludes  all  Intention  of  a  DiiTeifin. 
But  to  conftrue  this  to  pafs  divided 
Eftates,  is  to  make  that  pafs  which 
may  legally  pafs,  and  makes  a  prudent 
Conveyance.  2.  Such  Conftru&ion  a- 
grees  with  the  Nature  of  a  Fine,  which 
though  it  be  the  higheft  and  moft  pow- 
erful Conveyance,  yet  is  originally  the 
Agreement  of  the  Parties,  and  accord* 
ing  to  that  often  amended  by  the  Courtj 
24  E.  3.  /  26.  He  agreed  that  a  Fine 
fur  Conufans  levied  by  a  particular  Te- 
nant makes  a  Forfeiture  :  But  fur  Con- 
ceffit is  more  innocent,  and  like  a  Grant 
of  tot.  Stat.  He  infilled  that  this  Fine 
expreffes  the  Eftate  of  the  Conufors, 
but  no  other  Fines  fur  Conceffit  did* 
and  fuch  might  make  Forfeitures, 
17  E.  3,  66.  44  E.  3.  36.  3.  He  con- 
fidered  the  Parts  of  this  Fine.  The 
Words  (totum  &  quicquid  habent)  only 
do  not  make  a  Forfeiture.  But  fuch 
Fines  formerly  have  been  refufed ;  for 
per  Cur.  44  E.  3,  36.  it  may  be  that 
nil  habent,  and  here  with  the  reft  of  the 
Words  they  are  only  explanatory  to 
exprefs  the  Eftate  before,  quafi  diceret, 
(i.  c.j  totum  &  quicquid,  &c.  And  the 
habend""  ought  to  be  taken  reddendo  fin- 
gula fingulis  (J.  e.j  quicquid  the  Hus- 
band, and  quicquid  the  Wife  had,  dur- 
ing the  Lives  of  each  of  them.  He 
agreed  that  it  is  frequently  faid  in  our 
Books,  that  Eftates  pafled  not  by 
FracVons,  but  in  his  Opinion  this  ought 
to  be  underftood,  if  there  be  no  In- 
convenience the  other  Way,  but  fre- 
quently to  avoid  an  Inconvenience  or 
a  Wrong,  the  Judges  have  rais'd  an 
Interpretation  to  make  Eftates  pafs  by 
Fractions,  12  E.  4.  fol.  4.  Co.  1  Inft.  42. 
26  H.  8,  13.  Roll.  Eftate  854.  Clanric- 
kard's  Cafe,  &  1  Co.  Bredon's  Cafe} 
both  in  Fines  fur  Conufans.  Jones, 
Attorney  General  for  the  Defendant, 
K  *  agreed 
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agree  U  cafe  ft  !c  point  Beftre  come 

P'emberton    at!  CCO  mifC,  Cl'CCpt  C!l 

ceo,  que  ii  its  ptffdft  que  Ie  fine 
oBeroit  tin  HtfTciTin  5  car  pre  Ittp, 
Btftnfut  il  ne  poet  elite  pjopet- 
tiicnt,  le  termo?  put  miss  canttnu* 
ant  Ie  pofleffiom  ^es  a  lap  rem» 
3hle  que  eft  tout  uu  fi  roit  lufietfm 
mt'un  Dffplnctnff  eft  BtUeftnw  Bel 
rcmainBer  en  tail,  et  tiel  ti  at* 
firme  ceo  Beftre.  €t  pjtnienncnt 
il  corifiBer  le  cafe  fang  ie  tcrme  $ 
ficcnie'Ia  feme  futtTott  tenant  pur 
Sjie  en  poffrffian*  31  piift  put  tin 
nrounB  que  ttuicunque  tin  que  aB 
tin  particular  eftate  grant  tin 
meitmt  eftate  per  feoffment  oil 
fine  que  fen  eftate  Bemefne,  ou 
quepofiibiem't  putt  plats  iongm't 
ensure,  ceft  tut  forfeiture  5  ficome 
tenant  pur  fa  use  grant  pur  (autre) 
Die,  tflint  ft  tenant  pur  10  Dies 
grant  pur  tin  attter  W.  Izy  tl 
confiBee,  i.  Le  eftate  Bes  €ontt= 
fo?s.  2.  ieflate  grant  per  cur* 
le  conufors  out  otutneti  eftates  pur- 
ine per  tntetpoutton  Bun  eftate 
tail.  S^es  .iis  grantont  on  eftate 
pur  lour  neur  Hies  a  pienner  effca 
freuant  left  ate  tail ;  ft  tt  relp  en  ceo 

fttt  le  Cafe  Be  Garret  &  Blizard.  Roll. 

Eftate  855.  pi.  9.  $  cefatt  le  Difference 
enter  ce  cafe ft ie  cafeBeBredon,i  Co. 
ou  neff  afcttn  intetoenient  eftate. 
SDonq;  ti  conuner  ies  parois  (tot.  & 
l£^uif  quicquid)  $  penfett  que  icp  lis  font 
force  de  fceftre  pisfe  cumuIatiDc,  neriip  te- 
(tot.  ibt.)  tfnatfie;  Littleton  ufc  leg  patois  Be 
tot.  flat,  en  leg  pjemiilcs  $  ie  ija= 
BenB\  cJ&z$  ccur  patois  effeant 
tin  common  ciatifc  in  cljefcun  feeff- 
ment  ft  argument,  ft  nertenBent 
ottffer  ie  eftate  Bel  granto?  in  con- 
ffruffion,  touts  grants  touts  gar- 
ranties  ft  covenants  fetront  eluBe, 
et  ceft  claufe  que  femble  Be  tncluBer 
touts,  tteu  utciuBera,  10  Co.  Cafe 

deSeymore.  2.  (Eeu.t  patOiS  fOttt  tilt 

ciauie  Biffins,  ft  ergo  ne  Bopent  rc= 
Ream  un  auter  ciaufe  per  tnterp?e= 
'tatton,  come  pott  per  erp?efie  pa^ 

roiS,  Hob.  171.    3.  Tot,  &   quicquid 

en  ce  cafe  ne  ooet  erpiaine,  car  eft 
fubsotne,  pur  ies  Hies  Be  baron  ft 
feme  ft  le  ftirBti3o?s.  4-  tc  gar-- 
rantie  eft  particular  que  nirt  Ie  in- 
tention Bes  parties  a  paffer  tie!  z- 
ftate*  Ct  a  gtantG?  tot.  flat.  foie= 
mtnt  one  gatmutse  eft  inutile  ft 
tien  fijrntfie.    dunnt  al  cafe  Be 

Euftace  &  Scowen,  Cr.  2.  696.  Jones 

repojtant  ceo  en  fes  &epo?ts 
55-   ne  fift   mention   Bes  patois 

(tot.    &   quicquid)  penfattt  (COUIC   ii 

cropom)  que  ne  fueront  materia 

a!$  U  limitation  la  efteant  aBe- 

euate  a  ieftate  grant*  311  agtea  mte 

la 


Vid.  Littlet. 


agreed  the  Cafe  and  the  Point  to  be 
as  Pemberton  had  put  it,  except  in  this, 
that  he  did  not  take  it  that  the  Fine 
work'd  a  Diffeifin  -y  for  in  his  Opinion 
it  could  not  properly  be  a  DhTeifin, 
the  Termor  for  Years  continuing  the 
Poffeflion.  But  it  feem'd  to  him  all 
one  whether  it  were  a  Diffeifin,  or  Dif- 
placingor  Bevefting  of  the  Remainder 
in  Tail :  And  fuch  he  affirmed  it  to  be. 
And  firft  he  confidered  the  Cafe  with- 
out the  Term,  and  as  if  the  Wife  had 
been  Tenant  for  Life  in  PofTeffion. 
He  took,  for  a  Ground  that  wherever 
one  who  has  a  particular  Eftate  grants 
a  greater  Eftate  by  Feoffment  or  Fine 
than  his  own  Eftate,  or  which  may 
poffibly  laft  longer,  it  is  a  Forfeiture, 
as  if  Tenant  for  his  own  Life  grants 
for  another's  Life  j  fo  if  Tenant  for 
10  Lives  grant  for  another  Life.  Here 
he  confidered,  i.  The  Eftate  of  the 
Conufors.  2.  The  Eftate  granted  by 
them.  The  Conufors  have  divided  E- 
ftates  for  Life  by  Interpofition  of  an 
Eftate-tail.  But  they  grant  an  Eftate 
for  their  two  Lives  to  take  EfFedt  be- 
fore the  Eftate-tail,  and  herein  he  re- 
lied on  the  Cafe  of  Garret  and  Blizard, 
Roll.  Eftate  855.  pi.  9.  and  this  makes 
the  Bifference  between  this  Cafe  and 
the  Cafe  of  Bredon,  in  1  Co.  where 
there  is  no  intervening  Eftate.  Then  Vide  Little- 
he  confidered  the  Words  (tot.  ££  qv.ic-  ton.Seff.iStj 
quitf),  and  thought  they  were  to  be  ^tf  s^r') 
taken  accumulatively,  not  reftridively  , 
Littleton  ufes  the  Words  of  tot.  Stat. 
in  the  Premises  and  the  Habend.  But 
thefe  Words  being  a  common  Claufe 
in  every  Feoffment  and  Affignment,  if 
they  extended  no  farther  than  the  fi- 
liate of  the  Grantor  in  Conftruclion, 
all  Grants,  all  Warranties  and  Cove- 
nants would  be  eluded,  and  that  Claufe 
which  feems  to  include  all,  would  in- 
clude nothing,  10  Co.  Seywore's  Cafe. 
2.  Thefe  Words  make  a  diftinct  Claufe, 
and  therefore  ought  not  to  reftrain  ano- 
ther Claufe  by  Interpretation,  as  might 
be  by  exprefs  Words,  Hob.  171,3.  Tot. 
&  quicquid  in  this  Cafe  cannot  explain, 
for  it  is  fubjoined  for  the  Lives  of  the 
Husband  and  Wife,  and  the  Survivor. 
4.  The  Warranty  is  particular,  which 
mews  the  Intention  of  the  Parties  to 
pafs  fuch  Eftate ;  and  to  grant  tot.  Stat. 
only  with  Warranty  is  ufelefs,  and  of 
no  Signification.  As  to  the  Cafe  of 
Euftace  &  Scowen,  Cr.  2.  696.  Jones 
reporting  it  in  his  Reports  55.  makes 
no  Mention  of  the  Words  (tot.  & 
quicquid')  thinking'  (as  he  believed) 
that  they  were  not  material,  the 
Limitation  there  being  adequate  to 
the  Eftate  granted.  He  agreed '  that 
the 
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In  leu  nc  boet  fair  candructicm  a 
fair  ton ;  mes  cu  less  parois  font 
ctp?effe  at  certain,  5a  leu  ne  boit 
fait  eonftruffion  encounter  em\  i£t 
il  fobennoyt  que  Rolls  nit  eit  le 
cafe  be  Garret  &  BUzard,  Content 
forfeitures  font  obious,  uneo?e  pa-- 
rois  Bovent  effre  p?tfe  en  lour  na- 
tural fenfe:  et  quant  a!  intention 
fces  patties,  ilbifott  que  intention 
ite  fabera  forfeiture  encounter  er= 
P?effc  pnrols  ifliitt  operative,  car 
forfeiture  eft  plutoff  !e  effect  Dei  ip 
no?ance3  queue  bolunt,  Cr.  i.  391. 
f£es  ivp  il  appiert  tin  intention  a 
tiifplacec  les  remat'nbers,  car  le 
Pete  bient  tins  ic\>  a  fair  un  col- 
lateral ptrantjn  €t  com't  le  fits 
poet  entrer  $  n'boib  ceo  uncojc  fon 
pete  que  covenant  pur  iuv  an 
point  fur  lit*  elfeant  un  infant,  m 
auter  aoint,  an  le  term  impebiera 
In  bibeffimr:1  Pur  Iup  ncuim  31 
ajyrea  que  fine  fur  conceffit  cli  ere-- 
cutojy  en  fon  nature  $  ne  operate 
,.v  .  ufquc  etccution*  spes  pet  Iup  tep 
eft  erccution,  fcilicet,  pur  atturn* 


14.  b. 


ment  be!  termer,  8  e.  3.  44.  car  un 
fine  poet  effre  etecute  en  pais  conte 

pet  enttp,  1  Co.  Cafe  de  Shelley  106. 
Br.  Scire  Fac.  199.  Dyer  176.  b.  Ct 

un  term  neff  impediment  al  un 

tlifCOntinuance,  t  Inft.  33.2.  a  fortio- 
ri nemp  al  cifplaciug  :  II  aujci  ob- 
jea  le  Statute  He  limitation  eit- 
Sees  le  plaintiff, car  20  ans  tpluis 
ai3opent  incurre  ap?es  le  mo?t  be 
baron  $  feme,  $  bcbnnt  aftuh  eit* 
rrp  per  le  Icffo?*  €t  il  nit  que  Ic 
Court  en  cc  cafe  ferra  tout  Elicit 
poet  a  maintainor  un  poffeflion  tv 
long,  bi?*  a  temps  be  7  Jac.  Ccft 
obfeament  fuit  primerment  p?ifc 

pet   Twifden  Juftice.    Ct  le  CafC  C-- 

fieant  nbjome  pur  Ic  tcfolutton  bel 
Court,  le  matter  fuit  apjes  com- 
promife  enter  les  parties  $  nul 
moflment  cone,  mes  ut  audivi  le 
SDefcuDant  bonaft  en  composition 
al  plaintiff  2000  l 

Aftrce  verfi/s  Ballard. 


EB  ttobcr  pur  Coalcs,  rut  rfen 
1  " 


Gloc. 

\ Mod.  195   J2j  mV per  Ipecial  bctbia  fuit  trobe 

3  iceb.  7o?,  qlte  je  plaintiff  aboit  lenfe  per  in 

72'  \^     benture  a  le  Defenbant  pur  ans 

?T  bei  c^anno?  be  Wefteriey  $  touts 

a  Levin*     Ijerebitamcnts  terns  cco;  Clneal 

^-  ,r  «t   temus  bel  bemifc  fueront  aitun 

*  Neir.  Abr.  c^jne0  ce  carbons  obert,  mes  que 

**05»  I?-     1  cs Carbons  pur  queue  leasioit  fuit 

po?t  fuernnt  foffe  bo?s  ^tnes  ment 

obert  al  bemiTe*  le  qucSion  fuit  ft 

a  Ic 


the  Law  will  not  make  a  Conftru&ion 
to  do  Wrong  ;    but  where  the    Words  ' 
are  expirefs  and  certain  the  Law  ought 
not   to  make  a  Cbnltru&icn   againft 
them.     And  he  remembred  that  Rolls 
fays  in  the  Cafe  ef  Garret  and  Blizard, 
Though  Forfeitures    are    odious,    yet 
Words  ought  to  be  taken  in  their  na- 
tural Senfe  :    And  as  to  the  Intent  of 
the  Parties,  he  faid  that  Intention  (hall 
not  fave  a  Forfeiture  againft   exprefs 
Words  fo  operative  ;  for  Forfeiture  is 
rather  the  Effect  of  Ignorance  than  of 
the  Will.  Cr.  i.  391.    But  here  appears 
an  Intention  todilplacetheRemainders, 
for  the  Father  comes  in  here  to  make 
a  collateral  Warranty.     And  tho'  the 
Son  might  enter  and  avoid  it,  yet  his 
Father   who    covenants   for    him    hss 
Power  over  him  being  an  Infant.     As 
to  the  other  Point,  whether  the  Term 
fhould  hinder  the  Devefting  ?   He  was 
of  Opinion  it  mould  not.  °  He  agreed 
that  a  Fine  fur  conceffit  is  Executory  in 
its  Nature,   and  does  not  operate  till 
Execution.      But  in  his  Opinion  here  41H.5J4.  b 
is  an  Execution,  -viz.    by  Attornment 
of  the  Termor,  8  E.  3,  44.  For  a  Fine 
may  be  executed  in  pais  as  by  Entry* 
1  Co.  Shelley  s  Cafe,  106.    Br.  Scire  Fac. 
199.  Dyer  176.  b.    And  a  Term  is  no 
Impediment   to  a   Difcontiiiuance,    1 
Ifift.  332.    a  fortiori  not  to  the  Difpla- 
cing  :    He  alfo  objecled  the  Statute  of 
Limitation   againft  the    Plaintiff,    for 
20  Years  and  more  had  incurred  fince 
the  Death  of  the  Husband  and  Wife, 
and  before    any  Entry  by  the  LeiTor. 
And   he  faid    that  the  Court  in  this 
Cafe  would  do  the  utmoft  to  maintain 
fo   long   a    Poifeflion,   viz.    from  the 
Time  of  7  Jac.     This  Obje&ion  was 
firft  taken  by  fwifden,  Juftice  ;   and 
the  Cafe  being  adjourned  for  the  Refo- 
lution  of  the  Court,  the  Matter  was  it*. 
terwards  compromifed  between  thePar^ 
ties  and  no  Judgment  given ;    but  as  I 
have    heard,  the  Defendant  gave  the 
Plaintiff  2000/.  by  way  of  Compofition. 

JJlree  againft  Ballard. 

IN  Trover  for  Coals,  upon  Not  guilty.  g/m-. 
It  was  found  by  fpeeial  Verdict,, 
that  the  Plaintiff  had  made  a  Leafe  by 
Indenture  to  the  Defendant  for  Years 
of  the  Manor  of  Wefterley,  and  all 
Hereditaments  within  it  ;  that  at  the 
Time  of  the  Demife  there  were  fome 
Coal-Mines  opened,  but  that  the  Coals 
for  which  the  Adion  was  brought 
were  dug  out  of  Mines  not  open  at  the 
Demife.  The  Queftion  was,  Whether 
the- 
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Ie  aHton  foit  maintainable*  Pem- 

berton  pro  Quer.  Qtte  glff,  Cat  tCJ?  mil 

erp?efle  ffrattt  Bc0  ®uies,  que 
fuiltoit  plute  Kit  put  lepcfcn-- 
fcant*  Stress  atuntt  que  $9tnc0  a= 
aowmt  efire  e,rp?eiTment  grant,  la 
Hep  ue  uuque  ferra  coitffruaion  a 
p?ejuoice  Ucl  inheritance  (He  que  el 
eft  tenner)  ou  Ie  grant  poet  eflre 
auterment  fattfie  come  en  ceo  cafe 
poctjs  pet  crocrt  £$ine0,  i 1  Co.  Cafe 

de  Liford.  i  Inft.  54.  b.  5  Co.  Cafe  de 
Saunders.    Itltig-ment  pro.  Quer.  fur 

Jc  p?tmee  argument* 

Abraham  vet  fas  Sir  James  Cun-  Abraham  againft  Sir  James  Curt- 
ingham.  Ititr.  Mich.  28  Car.  2.  inghdm.  Entred  Mich.  28  Car.  2. 
Rot.  664.  i^.o//.  66a. 


Middlefex. 

Ejeft. 

3  Keb.  725- 

1  Venr.  303. 

2  Mod.  146. 
2  Levinz. 
182. 

=  Nelf.Abr. 
64,6. 


the  Action  was  maintainable.  P ember- 
ton  for  the  Plaintiff  argued  that  it  lay,, 
for  here  is  no  exprefs  Grant  of  Mines, 
which  had  been  ftronger  for  the  De- 
fendant :  But  admitting  that  Mines 
had  been  exprefly  granted,  the  Law 
will  never  make  a  Conftruftion  to  the 
Prejudice  of  the  Inheritance  (whereof 
it  is  tender)  where  the  Grant  may  be 
otherwife  fatisfied,  as  in  this  Cafe  it 
might  by  open  Mines,  1 1  Co.  Liford's 
Cafe.  1  Inft.  54.  b.  5  Co.  Saunders's  Cafe. 
Judgment  for  the  Plaintiff  on  the  firfl 
Argument. 


66a. 

PCE  fpeci'al  fcer&ut  fttit  trefce, 
que  @>tt  David  Cunningham  futt 

pofeffe  pur  tut  long  tetme  ue0  ter- 

re0  tit  quefft'On,  $M0tt  David  Cun- 
ningham fan  Crecutu?  $  mc?uff, 
David  piose  Ie  teffament  $  fcfott 
Hay  $  2  autets  ress  Crecuto?0  $ 
mo?uff*  310  ne  p^otett  Ie  tene- 
ment, gtfur  ceo  Ie  arcljieuerque  ttf* 
ent  conutant  t»e  teffament  oel  Da- 
vid, grantaft  aomimftration  de  bo- 
nis non  a  Bradburn    (ttapattt  itOttCe 

Del  tenement  tie  r>avid)  qtt-e  ap?e0 
pur  1000 1.  ouement  pap  per  Ie  ler* 
10?  Del  plaintiff  grant  a  Ittp  Ie 
terme*  apjea  Ie0  Heur  nofme  Cr= 
ecttto?0  rao?ont,  Hay  ie  teirce  re- 
nounce* 3p?e0  citation  uTott  a 
Bradburn  pur  tetooker  Ie  Hettet0  tie 
StDmimfttation  grant  a  lup,  que  a= 
p?e0  font  Declare  Delfre  infcaliD,  a 
rcuofee  per  fentence  fur  reft  citation* 
8p?e0  Ie  arcljietoefque  grant  aDmt= 
mffrattfltt  de  bonis  non  al  SDefen* 
riant,  la  queftion  futt  u  Ie  aomt- 
niffration  grant  Defcant  Ie  remmct= 
ation  Bel  ftitiiaant  Crecuto?  tie 
David  foit  tone  ou  item?,  content 

I'l  renounce    apseS?    Saunders   pro 

Quer,  grant  ceo  effte  Ie  fole  quctrt- 
on,  $  oncer  que  ft  Ie  Crecuto?  ati 
accept  ou  p?oue  Ie  Cettament  ie 
amniniflration  an  effte  iotD*  m  ar- 
gue un  Crecuto?  nc  poet  effte  fatt 

fatt0  fOIt  affettt,  PI.  Com.  Cafe  de 
Fox  &  Greisbrooke,   ft   DeDattt   CCO 

7  e.  4.  ie  anmintftration  bone 
tanque  Ie  toolunt  p?ooe,  ft  per 
tnerme  Ie  reafon  Done  tanque 
Dolttnt  appiert.  €t  effeant  Hit  la 
que  Ie  SDjtmtatp  poet  grant  aD- 
mim'ffratton,  £$00  u  Ie  Crecuto? 
2  ap?e0 


BYfpecial  Verdict  it  was  found,  that  Middlcfex. 
Sir  David  Cunningham,  was  pof-  J 
feffed  for  a  long  Term  of  the  Lands 
in  Queftion,  and  made  David  Cun- 
ningham his  Executor,  and  died,  Da- 
vid proved  the  Will,  and  made  Hay 
and  two  others  his  Executors,  and  died. 
They  did  not  prove  the  Will ;  and 
thereupon  the  Archbifhop  not  knowing 
of  the  Will  of  Davids  granted  Admi- 
niftration de  bonis  non  to  Bradburn  (ha- 
ving no  Notice  of  David's  Will)  who 
afterwards  for  1 000  /.  duly  paid  by  ,the 
Leffor  of  the  Plaintiff,  granted  him 
the  Term.  After  that  the  two  named 
Executors  died,  and  Hay  the  third  re- 
nounced. Afterwards  a  Citation  iffued 
to  Bradburn  to  revoke  the  Letters  of 
Administration  granted  to  him,  which 
were  afterwards  declared  to  be  invalid, 
and  revoked  by  Sentence  on  this  Cita- 
tion :  Then  the  Archbifhop  granted 
Adminiftration  de  bonis  non  to  the  De- 
fendant. The  Queftion  was,  Whether 
the  Adminiftration  granted  before  the 
Renunciation  of  the  furviving  Execu- 
tor of  David  was  good  or  not,  though 
he  renounced  afterwards  ?  Saunders  for 
the  Plaintiff  granted  it  to  be  the  only 
Queftion,  and  farther,  that  if  the  Ex- 
ecutor had  accepted  or  proved  the 
Will,  the  Adminiftration  had  been 
void.  He  argued  that  an  Executor 
cannot  be  made  without  his  own  Affent, 
PI.  Com.  Cafe  of  Fox  and  Greisbrooke, 
and  before  that,  7  E.  4.  The  Admini- 
ftration good  until  the  Will  proved, 
and  by  the  fame  Reafon  good  until 
the  Will  appears.  And  it  being  faid 
there  that  the  Ordinary  may  grant 
Adminiftration ;  but  if  the  Executor 
after- 
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ap?es  p?obe  Ie  Ccffament,  to  23= 
mintffration  eff  boib,  ti  fnnble  ne- 
mp  tioiu  ft  fe  €recut02  ne  pzobaff* 
Ct  en  cc  care  ferra  fait  bone  per  Ie 

teiUUlCiatiOn  ap?CS,  Dyer  372.  Cafe 

de  ifted.  311  tstt  auri  que  fi  erecti- 
to?  tie  fon  ta?t  fait  canbemne  en 
bebt  apant  poIfeiTian  bun  tecnie, 
Crectttion  terra  fait  He  ce  ternte 
per  Fi.  fac.  $  ne  ferra  aboib,  car  ait- 
terment  tiel  a&ion  ferroit  baine* 
<Et  ie  a&mf  mfftato?  icp  ne  ferra  en 
pirecafe  que  tiel  Creeuto?.  Levins 

pro  Defendente,  econtra,  (J  tl  attjtte 

que  Ie  Crecuto?  oun  Crecttto?  a- 
ucrt  zp  bone  title  a  leg  biens  beg 
P2imer  Ceffato?  come  le  primer 
Crecuto?,  $  que  Ie  £>?binan>  nan 
afcutt  poiar  en  tiel  cafe,  car  per  21 
h,  8.  en  cafe  ou  tut  moiuff  inteffate, 
ott  Ie  Ceecuto?  refttfe,  ergo  nemi> 
neiiant  refufal.  €t  tl  cite  Ie  Bit  care 
tie  Fox.  2.  He  Creditor  at>  abfolutc 
p?opcrtp  en  toutg  teg  mens  en  pof- 
fcffianbebantlp?obatc$poctrcIeafe 
djofeg  en  aatott,  content  ne  pott 
fuer*  €t  fi  Ie  fale  tie  Crccuto? 
Coit  bone,  cement  ferra  Ie  grant 
tiel  abminiffrato?  bone,  36  h.  6.  f. 
*}.  3.  Ie  renunciation  ne  ttnque 
ferra  Ie  a&minfffration  bon  per  re= 
Nation,  car  fttit  boib,  uemp  boitia- 
ble  folemcnt,  10  Co.  62.  a.  ct 
quant  al  iiiconbcnience,  que  ftut 
objea?  tl  eft  Ie  mcfme  fi  Ie  Crccu* 
to?  ao  p?obe,  $  tv  granb  Del  attter 

fart*  3p?es  fur  auter  argument 
ubgrnent  fttit  bone  pur  Ie  Defen- 
dant per  tout  Ie  Court,  la  cafe  e- 
ffeaut  clear  en  lour  jubament  fur  Ie 
atttIjo?itp  bci  bit  cafe  be  Fox  & 

Griesbrook. 


afterwards  prove  the  Will,  the  Adini- 
niftration  is  void,  it  feemed  not  void  if 
the  Executor  did  not  prove  it.  And 
in  this  Cafe  it  fhall  be  made  good  by 
the  Renunciation  afterwards,  Dyer  $72. 
Ifted's  Cafe.  He  alfo  faid  that  if  an 
Executor  in  his  own  Wrong  be  con- 
demned in  Debt  having  PofTeffion  of  a 
Term,  Execution  mail  be  made  of  that 
Term  by  Fieri  Fac.  and  fhall  not  be 
avoided,  for  otherwife  fuch  Action 
would  be  vain  ;  and  the  Adminiftrator 
here  fhall  not  be  in  aworfe  Cafe  than 
fuch  Executor.  Levins  for  the  Defendant 
econtra,  and  he  argued  that  the  Exe- 
cutor of  an  Executor  has  as  good  Title 
to  the  Goods  of  the  firft  Teftator  as 
the  firft  Executor,  and  that  the  Ordi- 
nary hath  no  Power  in  fuch  Cafe ;  for 
by  21  H.  8.  in  Cafe  where  one  dies  in- 
teftate,  or  the  Executor  refufes,  there- 
fore not  before  Refufal ;  and  he  cited 
the  faid  Cafe  of  Fox.  2.  The  Executor 
hath  an  abfolute  Property  in  all  the 
Goods  in  PofTeffion  before  Probate,  and 
may  releafe  Things  in  Action,  tho'  he 
cannot  fue.  And  if  the  Sale  by  the 
Executor  be  good,  how  fhall  the  Grant 
of  the  Adminiftrator  be  good  ?  361L6. 
f.  7.  3.  The  Renunciation  fhall  never 
make  the  Adminiftration  good  by  Re- 
lation, for  it  was  void,  not  voidable 
only,  1  o  Co.  62.  a.  And  as  to  the  In- 
convenience that  was  objected,  it  is  the 
fame  if  the  Executor  had  proved,  and 
as  great  on  the  other  fide.  Afterwards 
upon  another  Argument,  Judgment 
was  given  for  the  Defendant  by  all 
the  Court,  the  Cafe  being  clear  in  their 
Judgment  on  the  Authority  of  the  faid 
Cafe  of  Fox  and  Greisbrooke. 


Paget  verfits  Vofllus.  Intr.  Trin.  26    Paget  againft  Vojfms.  Entred  Iriff. 
Car.  2.  Rot.  583.  26  Car.  2.  Roll.  583. 


P€E  tin  Slurp  al  bar,  fuit  trobe, 
que  £)?.  Brown  fcifie  beg  terreg 
in  queffton  bebife  tun  a  Ie  Defen- 
bant  per  zmt  parclg,  i  devife  them 

unto  Dr.  JfaaC  fiioflUt.3  during  his  Ex- 
ile from  his  own  Country;  and  if  it 
pleafe  God  to  reftore  him  to  his 
Country,  or  to  take  him  out  of 
this  World  before  his  Refbauration, 
then  my  Will  is,  the  faid  Lands 
immediately  from  fuch  Reftauration 
or  Death  fhall  go  to  Mrs.  Heven- 
ningam  ({£  ICUO?  Ul  Plaintiff)  <&t 

4  txoto 


BY  a  Jury  at  Bar,  it  was  found  that 
Dr.  Brown  feized  on  the  Lands 
in  Queftion,  devifed  them  to  the  De- 
fendant by  thefe  Words,  /  devife  them 
unto  Dr.  Ifaac  Voffius,  during  his  Exile 
from  his  own  Country ;  and  if  it  pleafe 
God  to  reftore  him  to  his  Country, 
or  to  take  him  out  of  this  World  before 
his  Reftauration,  then  my  Will  is,  the 
faid  Lands  immediately  from  fuch  Reftau- 
ration or  Death  floall  go  to  Mrs.  Heven~ 
ni»gham(the  Leflbr  of  she  Plaintiff)  and 

it 


Bucks. 
EjeSj. 


74 


Term.  Hill.  28  Car.  2.  B.  R. 


trc&e  ouffet  que  le  DcfcnDant  fuit 
tin  alien,  nee  en  Holland,  $  aBopct 
la  tut  pennon  Dei  140 1  per  arm. 
que  ftut  toll  Be  itu>  pet  puiviic  att« 
tljontp  la,  fur  quel  en  mfcontent, 
tl  fceignott  en  engieterre.  £Ute 
ap2C0  "guerre  ftut  proclaim  W$  less 
states  oBe  inBitaticn  $  Pontile 
Dei  fafetp  a  Ic<3  ©utyess,  Be  la,  a 
remain  t  Beigner  ftp,  £t  que  le 
jCefcnBant  eftcant  ici>  $  fait  Bent- 
sen,  le  BeBife  futt  fait  come  fup& 
<£t  apies  le  mo?t  oel  BeBifo?,  le 
JDefenoant  entra*  £Utcap?e£  pale 
ftut  proclaims  enter  less  Beu.t  Ba- 
rlows* S^cs  le  DefenBant  ne  mt= 
que  rctoute  a  Con  Country  ncc  eft 
reffoie  a  fon  penfion,  meg  tut  att- 
ter  ao  ceo  5  £Hte  le  tut  ©efennant 
aoepumeg  iietgne  icy  Boluntatt- 
ment  fans  cotnpulfion  $  ne  ftut  re- 
train a  tcBcncr*  ©tie  tout  celt 
matter  le  role  queftiott  eft"  ft  leftate 
DCBife  a  le  £)efen»ant  foit  oeter= 
mine  ou  ncmp*  Pro  Quer.  futt 
argue,  que  leftate  tiel  BeBifee  futt 
Determine  perlejpair,  carnulab= 
folute  eftate  put  Bte  eftBeBife,  $ 
pifF.  ou  nui  lenle  Del  DefenBant  ceffa  per  le 

Imitation,*  palJ:}     ml    Jjpj    nUC    CflCilnt    in. 
ou^impol-        tmti}  cnt  mij  tiej  C£Jnie  futt  ttoI)^ 

$  ft  tiel  tnteno,  le  DeBife  ferroit 
DoiO;  come  tut  BcBifc  a  feme  fole 
Dutant  fa  BiDttitp,  ou  un  De  pleine 
age  Dutant  fon  mfnontp*  S0rs 
attrt  ne  putt  enteno  Boluhtarp  ali- 
fence,  car  le  fttBfequent  parole  (til 
pleift  a  Oeu  a  rcfto?er)  imply  af= 
tun  cljofe  ottfter  le  polar  Del  DeBifce 
mefme*  €t  ft  le  aBoBe  Be  DeBtfce 
en  Cngieterrc  aD  eftre  intcno  a  ii- 
miter  le  DeBife,  qunre  ne  faint  er= 
p^etlef  ergo  le  intent  Doir  eftre 
p?ife  Dun  ertle  per  le  guerre  (Dti= 
rant  quel  Ic  Boltmt  De  BeBifo?  futt 
fait)  $  que  futt  Determine  per  le 
pat**  €t  content  foit  troBe  que  le 
BeBifee  naiioit  return  a  fon  paps, 
ceo  ne  launilera,  car  ceff  en  fon 
polar,  come  ft  un  annuity  foit  grant 
Donee  le  grantee  foit  footnote  al 
a  Mod  s»6  "ft  benefice,  tenDer  $  refufal  Deter^ 
mine  ie  annuitp,  15  h.  7. 1.  .f  tut 
attti  Dft,  que  coment  le  Baignant 
Bel  BeBifee  al  engletcrte,  pur  Ic 
cattre  asmnt  troBe,  ne  futt  un  erilc, 
tinco?e  fon  abfence  conitraittt  per  le 
acctDent  Dei  guerre  np?e<s,  futt 
tut  erne,  $  fon  ftap  ftut  neccftarp 
pur  Defalt  Be  oppo?tumtP  a  return* 
£)cl  auter  part  futt  argue  $  re- 
toiue  per  Cur.  que  leftate  De  BeBu 
fee  neft  Determine,  car  criie  itv 
terra  tnteno  fen  nbfence  Be  fon 
pai0  $  ncluntatp  fubouaion  tut 
ion  DiiTatijSfaaion*  €t  le  parol  exi- 
litim  eft  ittint  p?trc  per  Laiine  9u-- 

tCUtjES*     Metdlus  iii  exilium  abiit  du- 
4  rante 


it  was   found    farther,    that   the  De- 
fendant  was   an  Alien,    born  in  Hol- 
land, and  had  there  a  Penfion  of  140  /. 
per  Ann.  which   was  taken  from  him 
by   publick  Authority   there ;   where- 
upon in  Difcontent  he  came  into  Eng- 
land.    That  afterwards  War  was  pro- 
claimed againft  the  States,    with  Invi- 
tation and  Promife  of  Safety  to  their 
Subjects   to   remain    and   come   here. 
And  that  the  Defendant   being   here, 
and  made  a  Denizen,  the  Devife  was 
made  as  above,  and  after  the  Devifor's 
Death  the   Defendant  entred.      That 
afterwards  Peace   was  proclaimed  be- 
tween   the   two  Nations,  but  the  De- 
fendant  never   returned   to   his   own 
Country,  nor  is  reftored  to  his  Penfion, 
but  another  has  it.     That  the  faid  De- 
fendant at  firft  came  hither  voluntarily 
without  Compulfion,   and  was  not  re- 
ftrained  from  returning.  Upon  the  whole 
Matter  the  fole  Queftion  is,  Whether 
the  Eftate  devifed  to  the  Defendant 
be  determined  or  not.     For  the  Plain- 
tiff it  was  argued,    that  the  Devifee's 
Eftate  was  determined   by  the  Peace, 
for  no  abfolute  Eftate  for  Life   is  de- 
vifed, and  the  Defendant's  Exile  ceafed 
by  the  Peace,    no    legal  Exile   being 
intended,  for  there  was  no  fuch,  as  was 
found  j  and  if  fuch  was  intended  the  D;fference 
Devife  would  be  void ;    as  a  Devife  to  where  no  LU 
a  Feme  fole  during  her  Widowhood,  mitatim,  and 
or  one  of  full  Age  during  his  Mino-  J*"* im^' 
rity  ;   but  likewife  voluntary  Abfence 
cannot  be  intended,  for  the  lubfequent 
Words  (if  it  pleafe  God  to  reftore) 
imply  fomething  out  of  the  Power  of 
the  Devifee  himfelf :    And  if  the  De- 
vifee's Abode  in  England  had  been  in- 
tended to  limit  the  Devife,   why  is  it 
not  fo  exprefs'd  ?  therefore  the  Intent 
ought  to  be  taken  of  an  Exile  by  the 
War  (during  which  the  Devifor's  Will 
was  made),  and  which  was  determined 
by  the  Peace.     And  though  it  be  found 
that  the  Devifee  has  not  returned  to 
his  own  Country  ;  this  will  not  avail 
him,    for  it  is  in  his  Power;    as  if  art 
Annuity  be  granted  until  the  Grantee 
be  promoted  to  a  Benefice,  a  Tender 
and  Refufal  determines  the  Annuity, 
15  H.  7,  1.  It  was  alfo  faid,  that  tho' 
the  coming  of  the  Devifee  into  Eng* 
land,  for  the  Caufe  above  found,  be  not 
an  Exile,    yet  his  Abfence,  conftrained 
by    the  happening  of  the  War  after, 
was  an  Exile,    and   his  Stay  was  ne- 
ceffary  for  Want  of  Opportunity  to  re- 
turn.    On  the  other  fide  it  was  argu- 
ed and  refolved  by  the  Court,  that  the 
Eftate   of  the  Devifee  is  not  determi- 
ned, for  Exile  here  fliall  be  intended  his 
Abfence  from  his  Country,  and  volun- 
tary Withdrawing  on  his  DifTatisfaclioiij, 
and  the  Word  exilium,  is  ib  taken  by  La- 
tin Authors.  Mctclhs  in  exilium  abiit  du- 
rante 


Term. 


Car.  2.  B.  R. 


7> 


rante  confulatu  Marii.  Saturninus  in 
voluntarium  profe&us  eft  exilium.    Li- 

vius.  ct  le  ablation  oel  penfion  in 
cca  cafe  ftftt  ie  caufe  tie  celt  nolun* 
tarp  cnlc,  come  en  noftre  ley  fe 
impo^eriiljtitent  ses  eiMaines  eft 
tut  eriie,  i  Inft.  foi.  54.  $  2  H.  5.  n. 
<£t  les  parols  (ft  £  ten  plaift  a  re= 
ffo?e  lup  a  Con  pais,)  ferront  fit* 
tent)  a  le  fanout  $  nenenolence  oc 
Ton  pais,  per  afcnn  ttel  tefttmonp, 
tomz  teffo?ation  ne  fon  penfion,  $ 
ncmp  pet  Ie  pair,  cat  fit  an  re- 
tutit  Butant  Ie  gueere,  ie  eriie  an 
determine.  €t  fur  Ie  entire  con* 
tertttre  ne!  nolunt,  Ie  nefcifo?  en- 
tenO  ttn  eftate  put  Me,  u  fon  eriie 
cp  long:  continue,  $  fi  ne  foit  cer= 
tain,  que  eft  entenn  pet  eriie,  Ie 
confftusion  noit  eftte  folonque  Je 
cettaine  limitation ;  €t  ceo  neft 
femble  a  less  cafes  nun  netoife  a  feme 
fole,  ou  fce  pleine  age,  ut  fupra,cat 
la  eft  utt  manifeft  tepugnancp,  mes 
icp  aiiqtun  intenn  $  mil  teputtnan- 
Wi  luogtnent  nil  capiat. 


rante  confulatu  Marii.  Satuminus  in 
•voluntarium  profeSus  eft  exilium.  Ljvy-. 
And  the  Taking  away  of  the  Penfiori 
in  this  Cafe  was  the  Caufe  of  his  vo- 
luntary Exile,  as  in  our  Law  the  Im- 
poverishment of  Villains  is  an  Exile, 
I  Inft.fo.  54.  and  2  H.  5,  11.  And  the 
Words  (if  it  pleafe  God  to  reftore  him 
to  his  Country)  (hall  be  underftood  to 
the  Favour  and  Benevolence  of  his 
Country,  by  fome  fuch  Teftimony,  as 
the  reftoring  of  his  Penfion,  and  not  by 
the  Peace,  for  if  he  had  returned  du- 
ring the  War,  the  Exile  had  determin- 
ed. And  upon  the  whole  Contexture 
of  the  Will,  the  Devifor  intended  an 
Eftate  for  Life,  if  his  Exile  fo  long 
continued,  and  if  it  be  not  certain 
what  is  intended  by  Exile,  the  Con- 
ftruftion  ought  to  be  according  to  the 
certain  Limitation  ;  and  this  is  not 
like  the  Cafes  of  a  Devife  to  a  Feme 
fole,  or  one  of  fall  Age  ut  fupra,  for 
there  is  a  manifeft  Repugnancy,  but 
here  fomething  is  intended,  and  no 
Repugnancy.  Judgment  nil  capiat. 


Aftree  verfiu  Palfreyman.  Intratur    Aft'ree  again  ft  Pa&lfrejwan.  Entre4 
Pafch.  29  Car.  2.  Eafter  20.  Car.  2. 


EB  Scire  Fac.  nets  Ie  Defendant 
efteant  bail  put  Ballard.  He  De= 


Gloc. 
Scire  fac. 

av^;3,T*e"  fenaant  pleoe,  que  nenant  Ie  tc^ 
-  Kcb  7V1  turn  tie  Ie  2.  Scire  Fac.  ncrs  Itu>,  ie 
765,766,776.  plaintiff  an  pzofecute  mtteftaf  ca- 

1  Levinz       pias  al   Cite'  Gloc.  verfus  Ballard,  (j 

lup  an  p?ife  en  erecution  fut  Ie  nit 


195. 

5Nelf.Abr. 
194,  58. 
Ante  7 1. 


JUDgment,  &  adhuc  habet  &  detinet 
in  cuftodia  ad  fatisfac'.  3iUHgtnent  fi 
eteCUtiOn  HetS  lUP  pratextu  recogni- 
tion'. JLe  plaintiff  nemut  general* 
ment,  $  an  jungment  fur  Ie  pnmer 
motion,  car  Ie  Defennant  nan  per- 
fo?me  Ie  recoa;n\   €t  ftiit  nit  que 

ifliltt  fttit  atljunp,  Pafch.  28  Car.  2. 
inter  Oliver  &  Norris.  QLtiit  CafCS 
ftterOItt  Cite  pro  Defendant,  Roll, 
part  1.  897.  &  Audit,  quer.  308.pl.  10. 
Cr.  Jac.  320.  Bulftr.  part  2.  68.  2  Inft. 
625. 


IN  Scire  fac.  againft  the  Defendant, 
being  Bail  for  Ballard.  The  Defen- 
dant pleaded,  that  before  the  Return 
of  the  2.  Scire  fac.  againft  him,  the 
Plaintiff  had  fued  out  a  Tefiat?  capias 
to  the  Sheriff  of  Gloc  againft  Ballard, 
and  had  taken  him  in  Execution  upon 
the  faid  Judgment,  &  adhuc  habet  6i 
detinet  in  cuftodia  ad  fatisfac'.  Judg- 
ment, whether  there  mould  be  Execu- 
tion againft  him  prxtextu  recognition  . 
The  Plaintiff  demurred  generally,  and 
had  Judgment  on  the  firft  Motion,  for 
the  Defendant  had  not  performed  the 
Recognizance.  And  it  was  faid  that  it 
was  fo  adjudged,  JEafter-Serin,  28  Car. 
2.  between  Oliver  and  Norris.  Thefe 
Cafes  were  cited  for  the  Defendant. 
Roll,  part  1.  897.  &  audit,  quer.  308. 
pi.  10.  Cr.  Jac.  320.  Bulftr.  part  2.  68. 
2  Inft.  265. 


Gloc. 
Scire  fac, 


Comes 


Earl 


16 


Term. 


Car.  z.  B.  R. 


Comes  Suffolke  verfus  Burke?.  In- 
tra*. Hill'.  28  &  29  Car.  2. 

5  Kcb.  7j«,  t  e  plaintiff  port  Belt  fur  obiiif 

?6°-  I_>  per  nomen  Cur'  Suffolk  Capital 

%mtmi  Be   llfcertp  Be   Bury  St. 

Edmunds.  le  Defendant  ap?C5  ©2>= 
etBei  coimftion,  que  ftift  Bappear 

coram  Tufticiariis  apud  Weftm.  iU  It 
tUtn  mi  i)?ief  ad  refpondend',  pleBe 

Ie  ffatute  tie  23  h.  6.  cap.  10.  et 
que  H  tutt  prife  pet  ie  Bit  Comte 

abfq;  aliquo  mandat'  fetrpraecepto  libi 
fad',  feu  aliqua   legali  autboritate,  $ 

iniB?tfoii  pec  Ie  plaintiff,  que  co- 
lore officii  plt'fOtt  CCft  OtTftptlCtr,  pro 
favbre,  &c  pet  qttC  l\  Eft  BOtB  pet  IC 

Bit  m  ^c  plaintiff  Bcnutr  %m* 
raiment*  Poiiexfen  pro  Quer.  que 
ceff  cafe  come  cftplcaB;  neft  Betns 
leffatute,  car  le  DefcitBant  nc  xm 
ntteis  fuit  en  le  cuffotnj  Bel  piatnttft 
ierralment,  mesfit  fust  arreft  come 
il  an  ple&e,  tl  Beit  aBotB  ie  mm* 
tion  per  Bttreffe,  cr.  Eiiz.  745-  Gate 

de  Brown  verfus  Adams,  &  Cro.  Car. 
309.  Cafe   de  Johns  verfus  Stratford. 

<£t  les  patois  Bel  as  font  Be  aliqua 

perfona  vel  per  aliquam  perfonam  qua; 
effet  in  fua  cuftodia  per  curfum  Legis. 

Ct  per  Cur.  ie  plea  eft  mal;  mess 
nul  j'ttBffinent  fuit  Bone,  car  Ie 
plaintiff  fang  caffs  conrentoit  que 
ie  SMenBant  alteroit  fon  plea  $ 
pleBe  Butcs  fil  Boct* 


Earl  of  Si/folk  again#2?*r&f.  Emi- 
tted Hill  28  and  29  Car.  2. 

THE  Plaintiff  brought  Debt  upon 
Bond  by  the  Name  of  Earl  of 
Suffolke,  Chief  Steward  of  the  Liberty 
of  Bury  St.  Edmunds.  The  Defendant 
after  Oyer  of  the  Condition,  which 
was  to  appear  co-ram  Jiifticiariis  apud 
IVeftm.  at  the  Return  of  the  Writ  ad 
refpondend', pleaded  the  Stat,  of  23  H.  6. 
cap.  1  o.  and  that  he  was  taken  by  the 
faid  Earl  abfq;  aliquo  mandat*  [eu  prce- 
cepto  fibi  faii',  feu  aliqua  legali  Autbori- 
tate, and  imprifoned  by  the  Plaintiff, 
who  colore  officii  took  his  Bond,  pro 
favore,  &c.  whereby  it  is  void  by  the 
faid  Act.  The  Plaintiff  demurred  ge- 
nerally :  Pollexfen  for  the  Plaintiff  That 
this  Cafe,  as  it  is  pleaded,  is  not  with- 
in the  Statute,  for  the  Defendant  was 
never  legally  in  the  Plaintiff's  Cuftody; 
but  if  he  was  arrefted  as  he  has  plead- 
ed, he  ought  to  avoid  the  Bond  by 
Durefs,  Cr.  Eliz.  745.  Cafe  of  Brown 
againft  Adams,  £?  Cro.  Car.  309.  Cafe  of 
Johns  againft  Stratford,  and  the  Words 
of  the  Act  are  de  aliqua  perfona  vel  per 
aliquam  perfonam  qux  effet  in  fua  cuftodia 
per  curfum  legis.  And  per  Cur.  the  Plea 
is  ill  j  but  no  Judgment  was  given, 
for  the  Plaintiff  without  Cofts  confent- 
ed  that  the  Defendant  Should  alter  his 
Plea,  and  plead  Durefs  if  he  would. 


Harrpole  verfus  Kent.  Intr.  Hill.  26    JJartpok  againft  X<?»f.  Entred  Hill. 
&  27  Car.  2.  26  and  27.  Car.  2. 


&  27  Car. 

HKeb7?i,  T7^   ^tc?  rut  »trment  en 
CT  n     \L  -Bank  le  Kop  en  Ireland  affir= 
1  vent.  306.  mant  un  jttBrtmerit  la,  en  c.  b.  en 
Poxllc,xAl99,  ejectment,  Ie  cafe  fuit  tiel*   Hart, 
Iff         pole  le  apel  fetfie  en  fee  conBep  es 
'  7*       tettes  en  qtteffton  al  ufe  Be  lup 
tnefme  pur   Die,    remainBer   al 
Bete  put  Bic,  remainBer  ai  p?i= 
met  fits  Bel  Pete  en  tail,  re- 
Berfion  al  apel  en  fee,  Ie  9pel  $ 
Bete  BeBeignent  Keucfs  en  ire- 
land  en  Ie  an  1641.  $  per  aa 
Be  parliament  icy  Bel  17-  tout 
jour    eftates    (come   Be   touts 
auter  Kebeis)  fueront  Bone  al 
&op.   He  a?el  mouiit  BeBant  le 
neiuance  Be  fits,  que  ap?rs  effeaut 
nee,  claime  lettate  Be  fon  apel 
2  en- 


IN  Error  on  a  Judgment  in  the 
King's  Bench  in  Ireland,  affirming 
a  Judgment  there  in  the  Common 
Pleas  in  Ejectment,  the  Cafe  was  this. 
Hartpole  the  Grandfather  feized  in  Fee, 
conveyed  the  Lands  in  Queftion  to 
the  Ufe  of  himfelf  for  Life,  Remain- 
der to  the  Father  for  Life,  Remainder 
to  the  firft  Son  of  the  Father  in  Tail, 
Reverfion  to  the  Grandfather  in  Fee, 
the  Grandfather  and  Father  became 
Rebels  in  Ireland  in  the  Year  1641. 
and  by  Act  of  Parliament  here  of  1 7. 
all  their  Eftates  (as  of  all  other  Rebels) 
were  given  to  the  King.  The  Grand- 
father died  before  the  Birth  of  the 
Son,  who  afterwards  being  born, 
claimed  the  Eftate  of  his  Grandfather, 
againft 


Term. 


Car.  2.  B. 


R. 


Elttirrjj  ©it  Oliver  St  George  lefiO? 

Bel  Plaintiff  $  patentee  Del  Hop* 
Ct  judgment  fin't  none  $  affirme 
put  le  Plaintiff*  Le  ouettionjs 
mofie  fueront  i.  00110  le  aa  Be 
17.  an  pec  le  mo*t  Ic  apel  Bcnant 
la  neiffang  tel  fits,  pet*  "quel  le  tf- 
uerf'Qn  en  fee  BtfcenBcit  al  13cre, 
jfe  contingent  remainder  fuit  Be 

tilOyt  2.  Quid  operatur  pft*  Ic   Bit 

aaBc-7.  on  laaoc  ftttlrnirnt  Bel 

Ireland  ?   3*    i    point    Pollexfen    pro 

Quer.  en  crro*-  cite  le  cafe  Be  Lewis 

Bowles,  n  Co.  &  Cr.  Eliz.  315.  Cafe 
Contingent    de  CordeL     £t  COllfCfO  ft  ptt*  afCtllt 


ftroy. 


pete  BeUant  ie  fit0  fuit  nee,  le  con= 
tintyeitt  remain&et  fertoit  tseffrop; 
?£c0  tcp  ceil  en  cafe  Be  Btfceut  que 
eff  aa  en  lep,  $  nc  fair  to?t  al  at 
emu  €t  il  Bit  que  rincoiiuenunce 
tiel  petpetuitic0  fuit  U  rcarou  Bc0 
3iuBge0  que  contingent  rcmaiiiocr js 
poient  dire  Bcffrop  put*  ic  aa  Be 
partf*  0^0  come  en  le  cafe  Be 
Bowies  eft  Bit  que  le  tail  eft  ueff  fub 
modo,  en  ie  ]3ci*c,  $  ap*r0  quant  ic 
contingent  Ijappa,  Ic0  effatesf  Bc- 
fiant  unite  Tout  BiutBc,  iflint  ferrott 
en  ie  cafe  ftp  pet*  ic  tnfeent  Bel  re= 
fterfion  (que  eff  tut  aa  en  Lei*  $  ne 
epetate  piiu'0  que  Ie  original  con* 
ocpance)  Content  Ie  effate  put*  uie 
eft  merge  pet*  Ie  fee,  unco*c  ap*ej5 
Ie  contingent  Ijappcra  Ic0  effatr0 
fcrt'cnt  BiuiBe  arete  pur  Ic  lienrfit 

DCl  remniltCCr*  Simpfon  pro  Defen- 
dente,  agree  IC  CdfC  BC  Bowles,  cat* 

la  i'mtent  Oel  conoepatice  ferrcit 
Beffroi*  per  Im*  mefme,  fi  Ic  contin= 
irent  efface  ne  uefferiot  pet*  la  neif= 
Ian0ticl  fit0:  me0  tcp  ie  Btfccnt 
confoItBate  Ie  inljerifance,  $  co= 
tnent  per  aa  en  Lep,  uncoje  per  tut 
nai)O?0  Ie  conucpaiice  mefme,  gt  tl 
infiff  fur  Ie  cafe  Be  chudieigh,  1  Co. 

qttC  Twifden  Juftice  Oit  fuit  impeacl) 

pet*  Ie  argument  Be  auter  part,  $ 
que  il  fuit  mal-aigrc  O'oicrccC,  €t 

Ie  Cafe  Be  Cr.  Jac.  Wood  &  Ingerfole 

260.  fuit  attrt  cite  Be  ce  pact*fltutant 
al  2d  pomt  nc  fuit  mult  argue,  mc0 

Simpfon  Cite  put  fOtt  part,  Moor 
374.  Cafe  de  Perot,  &  815.  Cafe  de 

Palmer,  ct  Bit  que  Ie  aa  Be  17-  aB 
Beffroi*  Ie  remainBer,  car  Ie  Rop  ne 
poet  eftre  fciftc  al  life,  ct  Ie  act  Be 
-Settlement  effeant  fait  pur  ie  unf* 
feerfal  quiet  Be  J&opaume,  aoera 
tiel  relation,  come  a  fair  forfeiture 
Beoant  Ie  fit0  fuit  iiee5  $3e0  ie 
cafe  effeant  clear  fur  le  p*imer 
point,  cc  later  ne  fuit  mult  conft= 
Ber  per  Ie  Court*   €t  Ie  tuBgrnent 

fUit  affirme  per  totam  Curiam. 


again  ft  Sir  Oliver  St.  George,  LefTbr  of 
the  Plaintiff,  and  Patentee  of  the  King. 
And  Judgment  was  given  and  affirmed 
for  the  Plaintiff  The  Queftions  moved 
were,  i.  Without  the  Adl  of  17.  whe- 
ther by  the  Grandfather's  Death  before 
the  Birth  of.  the  Son,  by  whom  the 
Pveverfion  in  Fee  deft-ended  to  the  Fa- 
ther, the  contingent  Remainder  was 
deftroyed  ?  2.  What  is  effected  by  the 
faid  Act  of  17.  or  the  Aft  of  Settle- 
ment of  Ireland  ?  To  the  firft  Point 
Pollexfen  for  the  Plaintiff  in  Error  cited 
the  Cafe  of  Lewis  Bowles,  11  Co.  &  Cr, 
El.  3 '5-  Cartel's  Cafe,  and  confeffed 
that  if  by  any  Ad:  of  the  Party,  the 
Fee  had  fettled  in  the  Father  before 
the  Son  was  born,  the  contingent  Re- 
mainder would  be  deftroyed  ;  but  here 
it  is  in  a  Cafe  of  Defcent,  which  is  an 
Ad:  in  Law  and  does  no  Wrong  to 
any.  And  he  faid  that  the  Inconve- 
nience of  Perpetuities  was  the  Reafon 
of  the  Judges  that  contingent  Remain- 
ders might  be  deftroyed  by  the  Ad  of 
the  Party.  But  as  in  Bowles's  Cafe  it 
is  faid  that  the  Tail  is  veftcd  fub  modo, 
in  the  Father,  and  afterwards  when 
the  Contingency  happened,  the  Eftates 
before  united  became  divided,  fo  it 
would  be  in  the  Cafe  here  by  the  Dif- 
cent  of  the  Reverfion  (which  is  an 
Ad  in  Law,  and  operates  no  more 
than  the  original  Conveyance)  though 
the  Eftate  for  Life  be  merged  by  the 
Fee,  yet  after  the  Contingency  fhall 
happen  the  Eftates  fhall  be  divided 
again  for  the  Benefit  of  the  Remainder. 
Simpfon  for  the  Defendant  agreed  the 
Cafe  of  Bowles,  for  there  the  Intent 
of  the  Conveyance  would  be  deftroyed 
by  it  felfj  if  the  contingent  Eftate 
fhould  not  veft  by  the  Birth  of  the 
Son:  But  here  theDifcentconfolidates 
the  Inheritance,  and  though  by  Ad  in 
Law,  yet  by  an  Ad  out  of  the  Convey- 
ance it  felfj  and  he  infifted  on  Child- 
leigb's  Cafe,  1  Co.  which  Twifden,  Ju- 
ftice, faid  was  impeached  by  the  Ar- 
gument on  the  other  fide,  and  that 
he  was  unwilling  to  hear  it,  and  the 
Cafe  of  Cr.  Jac.  Wood  and  Ingerfole,  260. 
was  alfo  cited  on  this  Side.  As  to  the 
2d  Point  it  was  not  much  argued,  but 
Simpfon  cited,  for  his  Side,  Moor .374. 
Perot's  Cafe,  and  815.  Palmer  s  Cafe. 
And  faid  that  the  Ad  of  17.  had  de- 
ftroyed the  Remainder,  for  the  King 
cannot  be  feifed  to  a  Ufe.  And  the 
Ad  of  Settlement  being  made  for  the 
univerfal  Quiet  of  the  Realm,  fhall 
have  fuch  Relation  as  to  make  a  For- 
feiture before  the  Son  was  born  ;  but 
the  Cafe  being  clear  on  the  firft  Point, 
this  latter  was  not  much  confidered  by 
the  Court.  And  the  Judgment  was 
affirmed  per  totam  Curiam. 


Term. 


L  2 


Sertffi 
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Kobinfon  verf&s  Wolley* 


Gloc. 

E£a;         i^  que  les  tcrreo  t'n  queffion  ftte 
3  Keb.  747,  tont  parcel  Bel  ©letoe  Be  Keaojp  Be 


p  €  E  special (LTerBfg  fltfttaflfc 


rYcnt  :og   Miflenden,  9  que  Stansby  leffO?  Bel 

;i9.  5  ISUuinuff  ftiit  piefcnt  a  leBitRe? 
s  Lev.  199.  g0?P,  $  a  ceo  aBntit  $  fnCtttute  per 
» Neic  Abr.  je  grciruefq;  elfeant  Bone  ©atBein 

9  h  Bel  SUt'l'ltllfilltteS  ratione  vacationis 

fedis  Gloceftr',   $  apiC0    tl   fait   Ull 

^antiate  al  arcljfcencon,  a  inBuaer 
le  Dit  Clerfee,  qui  pur  cfcrtpt  man- 
davit  Rich,  cier'  al  inBuser  le  Bit 

Stansby,  &  in  ejus  abfentia  fifCttlt  RIP 

ter  CTlerfeg,  Rich  &  Hooke  apjejs  ta= 
Btta  stansby,  ttic0  Beoant  ittBuaion 
Johannes  t'utt  eiea  $  confecrate  *£« 

BCfqac   BE  Glocefter,  Stansby  ap?C0 

enter  fur  le  DefenBant,  efteant 
Bone  in  poffeffion  Bel  Bit  EcStojp  f 
fefott  it  leafe  al  plaintiff,  le  fole 
induaion,  queffion  f«it3  fi  rtnBuaion  fait  ut 
quel  bon.  fupra  (a;i?eis  le  confutation  Bel  no- 
mi  Coefque)  per  le  s^anBatc  Bel 
SrcljBeacon  fcit  bone  ou  nemi>.  Pro 
Quer.  fmt  argue,  %■  £EUtc  le  9rcl> 
enefque  aB  @>oueraigne  autljotftp, 
^le@tiffrao;anBeriBe  Belup,  Hob. 

185.  Selden  $)tftO?p  Be  Btfllie0,  Cap. 

9.  €t  ie  99anBate  al  atdjBeacon 
iff  ill  un  que  aB  autl)02itp  ex  proprio 

jure,  ft  le  SlrCljBeaCOn  tcp  aa  per  mo- 
dum  judicis.     Lindwood   145.    $  fOU 

nutljontp  nefl  Betermine  per  confe* 
-cration  Bel  nonel  eoefque*  2.  le 
aa  Bel  arcljenefq;  nefl  BoiB,  meg 
DoiBaolc  folement  a  le  plui0,  5  Co. 

Cafe  de  Vere  &  Jeffrey es.  PI.  Com. 
Cafe  de  Hare  &   Bickley.     38  E.  3.  f. 

3.  Yelv.  25.  Hutton  125.  Del  auter 
part  erception  fuit  pjife  at  fnBuSfc 
on,  pur  cto  quefuit  fait  per  Rich  & 
Hooke,  contt'  al  QEommiluon  Bel 
arcljBeacon.  2.  duant  a  le  atanB 
queffion  il  fuit  Bit  que  le  jurissBiai; 
on  Be  Metropolitan  neft  it?  en 
queffion,  meg  Be  ©arsein  Be0  spi- 
ritualities, €t  le  autljojftp  it?  Be 
erecute  fuit  Bcrfue  Be  ce  poiar,  que 
ne  poet  continue  ap?eg  le  o?ifti= 
nal  Be  ceo  ceffe,  come  execution 

virtute  mandati   BUtt  fctCOltt   ap?eg 
BtP 


Kobinfon  again  ft  Wottey. 

BY  fpecial  Verdict- it  was  found  that  Gloc. 
the  Lands  in  Queftion  were  Par-  fie& 
eel  of  the  Glebe  of  the  Rectory  of 
Miftfcndcn,  and  that  Stansby  the  Leflbr 
of  the  Plaintiff  was"  prefented  to  the 
faid  Rectory,  and  thereto  admitted 
and  inftituted  by  the  Archbifhop  being 
then  Guardian  of  the  Spiritualities, 
ratione  'vacationis  fedis  Gloceftr.  and 
afterwards  he  made  a  Mandate  to  the 
Archdeacon,  to  induct  the  faid  Clerk, 
who  by  writing  mandavit  Rich,  Clerk 
to  induct  the  faid  Stansby,  and  in  his 
Abfence  any  other  Clerks  ;  Rich  and 
Hooke  afterwards  induct  Stansby,  but 
before  Induction  John  was  elected  and 
confecrated  Bifhop  of  Glocefter ;  Stansby 
afterwards  entred  upon  the  Defendant, 
being  then  in  Poffeffion  of  the  faid 
Rectory,  and  made  the  Leafe  to  the 
Plaintiff.  The  fole  Queftion  was,  Whe-.  WhatUfam- 
ther  the  Induction  made  at  fupra  (after  m  &06 
the  Confecration  of  the  new  Bifhop) 
by  the  Archdeacon's  Mandate  be  good 
or  not,  For  the  Plaintiff  it  was  argu- 
ed, 1.  That  the  Archbifhop  hath  So- 
vereign Authority,  and  the  Suffragan 
derived  from  him,  Hob.  185.  Selden 's 
Hiftory  of  Tithes,  cap.  9.  And  the 
Mandate  to  the  Archdeacon  is  to  one 
who  hath  Authority  ex  proprio  jure, 
and  the  Archdeacon  here  acts  per  mo- 
dum  judicis.  Lindwood  145.  and  his 
Authority  is  not  determined  by  the 
Confecration  of  the  new  Bifhop,  2.  The 
Act  of  the  Archbifhop  is  not  void,  but 
voidable  only  at  the  moft,  5  Co.  the 
Cafe  of  Vere  and  Jeffreys.  PL  Com.  Cafe 
of  Hare  and  Bickley.  38  E.  3.  f.  3.  Teh.. 
z$.  Hutton  125.  On  the  other  fide, 
Exception  was  taken  to  the  Induction, 
for  that  it  was  made  by  Rich  and  Hooke 
contrary  to  the  Archdeacon's  Com-, 
miffion.  2.  As  to  the  grand  Queftion, 
it  was  faid, .  that  the  Jurifdiction  of 
the  Metropolitan  is  not  here  in  Quefti- 
on, but  that  of  the  Guardian  of  the 
Spiritualities,  and  the  Authority  here 
to  execute  was  derived  from  that  Pow- 
er, which,  cannot  continue-  after  the 
Original  of  it  ceafed,  as  Execution 
virtute-  mandati  of  a  Sheriff  -after 
•2  Dif- 
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fcircfiatge  a  Imp  eft  ftoiD,  comcttt  en 
mmm  Be  Suffice  it  m  eft*  Don  cr= 
cure  fans  notice  Del  Dittljatg e*  He 
Court  penfoit  le  care  en  touts 
points  aeffre  fembie  al  warrant  De 
attorn?  a  fair  linerp.  €t  jfttDg* 
tuent  fuit  Done  pur  le  SDcfenDant, 

Mich.  29  Car.  2.  09eg  ftllt  poftea  rt= 
ieiTe   eil  Cam'  Scacc;    Vide    pur  U 

plaintiff  cent  enfeg,  Roil,  part  2. 

356,  294.  Moor  879.  ii  H.  4.  9.  b. 
Cr.  2.  73.  Cafe  de  Ayre  &  Aden,  & 
483.  Cr.  Car.  93.  Cafe  de  Smith.  Br. 
CommifT.  pi.  13.  Moor  107.  Cafe  de 
Knols  &  Lucy.  Noy  135.  $?0  De« 
feijDant  38  H.  6.  15.  Roll,  part  2. 
590.  Dyer  350.  F.  N.  B.  47. 


Discharge  to  him  is  void,  tho'  in  Fa- 
vour of  Juftice  the  Adt  is  a  good  Ex- 
cufe  without  Notice  of  the  Difcharge. 
The  Court  thought  the  Cafe  in  all 
Points  to  be  like  a  Warrant  of  Attor- 
ney to  make  Livery.  And  Judgment 
was  given  for  the  Defendant,  Mich.  29. 
Car.  2.  But  was  afterwards  reverfed 
in  the  Exchequer  Chamber.  (  See  for 
the  Plaintiff  thefe  Cafes,  Roil.  part.  2. 
356,294.  Moor  879.  11  H.  4.  9.  b. 
'Cr.  2,  73.  Cafe  of Ayre  and  Aden,  and 
483.  Cr.Car.93.  Smitlf 's  Cafe.  Br.  Corn- 
miff,  pi.  13.  Moor  107..  Cafe  of  Knols 
and  Lucy.  Ncy  135.  For  the  Defendant, 
38  H.  6.  15.  Roll,  part  2.  590.  Dyet 
S5o.  F.N.B.tf. 


Fortefcue  jerfits  Abbot.    Intr.  Hill.    Foriefate  againft  Abbot.  Entred Hill, 
26  &  27  Car.  2.  26  and  27  Car.  2. 


Exon  Civit. 
Ejed. 

3  Keb.  7S8, 
824-    . 
2  Levins. 

402. 

Pollexf.  479. 
aNelf.Abr. 


PCR  special  ClerDiff,  Le  cafe 
fuitticile  pere  effeant  feiQe 
Dcs  terrcs  in  queffion,  HDebtfe  tta 
a  fon  eigne  fits  fans  limitation  De 
afctmeffatc,  €t  apant  un  auter  fits 
$  Deur  lilts,  Debifc  a  cljefcun  De 
eur  fcperaiment  feperal  terrcs ;  €t 
eta  auri  fans  afcun  limitation  De 
effate,  €t  aDDe  ce  claure  apjes, 

My  Will  is,  When  either  of  my  fore- 
mentioned  Children  fhall  depart  out  of 
this  Life,  that  then  the  Houfes,  Lands, 
and  whatfoever  I  have  now  given  them, 
fhall  be  equally  divided  betwixt  them 
that  are  living.     Le  Pete  niO?Utf  # 

le  reucrffon  De  tout  DifcenD  al  eigne 
fits,  que  ap?es  granta  le  terre  a 
lup  Deoife,  pur  iooo  ans  al  £)efen= 
tant  $  mo?uu\  Ct  le  queftion  fuit, 
ii  la  terre  Debife  a  lup  remainera 
a  les  auter  Debtfees  Deffre  egoiment 
Dibife  enter  eur,  ou  le  DefenDaut 
a  que  ii  aD  grant  le  terme  abant- 
Dtt,  ceo  tienD?a*  $&ts  p?imerment 
fuit  refolbe  que  coment  ne  foit 
troue  tint  It  terre  fuit  tenus  en 
Soccage,  uncoje  il  ferra  intenD  en 
un  special  ClerDiBf,  foccaixe  effeant 
ie  pluis  common  tenure,  Roil,  part 

2.  Tit.  Trial,  p.  697.  pi.  4.  Cafe  de 
Denham  &  Baker,  COmeitt  ptt  afCUlt 

autljojities  focage  tenure  Doit  elite 
pleDe,  ou  les  terres  ne  ferront  in- 
tenD Debifable  al  Common  Lep, 

Dyer  329.  Cr.  Eliz.  667.  Leon,  part  4. 

196.  Moor  279.  scutaitt  al  mat- 
ter en  Lep,  fuit  atgue  que  per 
le  Dtfcent  al  eigne  fits,  le  freeljolD 
eft  merge  en  le  reberfion,  $  fait 
tut  enttre  effate  De  tnljerttancei 
(t  ce  Debant  le  mo?t  Dei  eigne 
fits, 


BY  fpecial  Verdict  the  Cafe  was  this,  Exon.  Civic. 
The  Father  being  feifed  of  the  Eject* 
Lands  in  Queftion,  he  devifed  it  to 
his  eldeft  Son  without  Limitation  of 
any  Eftate  :  And  having  another  Son 
and  two  Daughters,  devifed  to  each 
of  them  feparately  feparate  Lands  ;  and 
this  alfo  without  any  Limitation  of 
Eftate,  and  adds  this  Claufe  after,  My 
Willis,  when  either  of  my  forementicned 
Children  pall  depart  out  of  this  Life, 
that  then  the  Houfes,  Lands,  and  what- 
foever I  have  now  given  them  floall  he 
equally  divided  betwixt  them  that  are 
living.  The  Father  died,  and  the  Re- 
verfion  of  all  defcended  to  the  eldeft 
Son,  who  after  granted  the  Land  to 
him  devifed  for  1000  Years  to  the  De- 
fendant, and  died.  And  the  Queftion 
was,  Whether  the  Land  devifed  to 
him  fhould  remain  to  the  other  Der 
vifees  to  be  equally  divided  amongft 
them,  or  the  Defendant  to  whom  he 
had  granted  the  aforefaid  Term  mould 
hold  it.  Butfirft  it  wasrefolved,  that 
though  it  be  not  found  that  the  Land 
was  held  in  Soccage,  yet  it  fhall  be 
intended  in  a  fpecial  Verdict,  Soccage 
being  the  moft  common  Tenure,  Rolk 
part  2.  'tit.  trial,  p.  697.  £/.  4.  Cafe  of 
Denham  and  Baker,  though  by  fome 
Authorities  Soccage  Tenure  ought  to 
be  pleaded,  or  the  Lands  fhall  not  be 
intended  devifable  at  common  Law, 
Dyer  329.  Cr.  Eliz.  667.  Leon,  part  4. 
196.  Moor  279.  As  to  the  Matter  iii 
Law  it  was  argued,  that  by  the  Difcent 
to  the  eldeft  Son,  the  Freehold  is 
merged  in  the  Reverfion,  and  makes 
an  in  tire  Eftate  of  Inheritance,  and 
this  before  the  Death  of  the  eldeft 
Son* 
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fits,  *  per  \z  contingent  remain* 
cv.  z.  Gare  Bitjj  Ceftrop,  car  kv  le  rematnCet 
tie  wood  &  nc  ferrn  ceecnte  per  implication, 

Inacrfolp  Dyer  33o.  Cafe  de  Clatch,  &  1 72.  Cafe 
de  Frencham,  Cr.  2.  Cafe  de  Gil- 
bert &  Witty   655.     21  fill  tec  part 

tutt  argue  qt  refofoe  per  ie  Court 
que  icp  eft  mil  contumxnt  rcmnin-- 
Cer,  men  U  remained-  eft  ctccute* 
€t  conffrufron  ferra  fait  en  ce 
manner,  fart  que  le  pere  oeCife 
pur  Pie  al  eigne  fits,  le  remaurtcr 
n  les  raster  CtjtlCjen  egnlment 
oeffre  Ccuifc*  *et  iffint  en  cljefam 
miter*  ce  m'tsi&cMcs*  €t  ce  con* 
ffruffton  ofttee  oue  le  intent  Cel 
'Seftnto?,  que  eft  ie  gtanC  rule  en 
confttuaton  Ces  Ceoifce*  Ct  In 
lep  Coet  cilioio  tic!  conffruaiuns 
que  oeftrov  le  intent  Ce  BeCifOI, 

3  Co.  Cafe  de  Eorafton.  Cr.  Car.  161. 
Cafe  de  Gilpin.  Cr.  2.416.  Cafe  de 
Web  &  Herring.  &C448.  Cafe  de  King 
&  Rumbal,  9  Co.  Cafe  de  Sonday. 
Dyer  303.  SUiar.t  ill  Cafe  OC  Wood 
&  Ingerfole,  Cr.  2.  260.  cite  Del  311= 

tre  part  que  fuit  agree  ccfire  uit 
cafe  Verifimiie  al  cafe  tcp,  le  opinion 

fcCl  Flemming  CljUf  SUftlCC  ftUt  que 

le  furtnoant  fits  p?eiiC?opent  per 
mv  ce  nmainoer,  le  cafe  efteant  ce 
ticioetufes  come  icvcCece  claufe  que 

fi  afCUll  Ce  Cite  momft  the  other  fur- 
viving  fhall  be  his  Heir  ;  $$£<$  It  Cafe 

eft  miftepotf  per  Croke.   s^cs  reae 

per  Bulftr.  part   1.  61.  COUIC  app.CTt 

per  fnfpcaion  Cel  rrccrt  Cci  Citcafe, 

Pafch.  7  Jac.  B.  R.  Rot.  155.  Oil  ICS 
pnt'OJS  (Gilt  (if  any  of  my  Sons  die, 
the  one  to  be  the  others  Heir)  qilCU£ 

parols  ne  import  afcmi  certamtp 
quel  Ce  furCiCo^,  on  an  amurtcue 
aCcront  le  part  Ce  fits  moment,  Ct 
ergo  cement  juCtrm't  fuit  cone  pur 
le  plaintiff  que  claim  fou'js  un 
leafc  fait  per  le  eigne  firs  come 

Croke   ilQ  tCpO?t,    $  CO UlC    OppiCtt 

per  ie  retort,  $  Men  pur  le  reafon 
irtantCit,  uncoje  le  array  cafe  mf> 
fer  mult  Ce  le  cafe  report,  per 
Croke  que  at  eftrc  urge  en  Ie  cafe 
al  Car  encoitter  Ie  opinion  Cel 
cr  Tac  6«  CCourt*  (£t  quant  al  cafe  ce  Gilbert 
'J  *  "'  &  Witty  que  fuit  cite  encanter  Ie 
conffruaion  per  crelfe  remainCers, 
Ie  Court  en  ce  cafe  fttitCe  opinion 
que  Ie  confuflon  $  inconisenicnccla 
urge  nepoet  efcljiereu  cccafe,  lau 
ie  effntfe  eft  fo?fi};  pur  lue  $  ne  poet 
rftre  foifque  tin  remain.Cer  per  in- 
terpretation fur  cljefcun  fcoccaice* 
Dife  fur  Ie  Cit  elaufe  Be  implication* 
3!uDtyment  fuit  Cone  pur  Ie  plain* 
tiff  que  ciaime  foubs  Ie  furPioant 
fits*  spes  crro?  fuit  port  fur  ceo* 
Ct  ap?es  fur  abatement  Ce  pact 
tics  coifs  fuit  Cifcontinue* 

s  Hippefly 


Son,  and  by  the  contingent  Remain- 
ders deftroyed,  for  here  the  Remain- 
der (hall  not  be  executed  by  Implica- 
tion, Dyer  330.  Clatch' s  Cafe,  and  172.  Cr.  z.  Cafe  of 
Frencham  s  Cafe,  Cr.  2.  Cafe  of  Gilbert  VVnod  nrui 
and  Witty,  655.  On  the  other  fide  it  ^rfolc' 
was  argued  and  refolved  by  the  Court 
that  here  is  no  contingent  Remainder, 
but  the  Remainder  is  executed  ;  and. 
Conftrudtion  fhall  be  made  in  this  Man- 
ner, viz.  That  the  Father  devifes  for 
Life  to  the  eldeft  Son,  the  Remainder 
to  the  other  Children  equally  to  be 
divided  ;  and  fo  in  each  other  of  the 
faid  Devifes.  And  this  Conftrudtron 
agrees  with  the  Intent  of  the  Teftator, 
which  is  the  great  Rule  in  rhe  Con- 
ftruftion of  Devifes.  And  the  Law 
ought  to  avoid  fuch  Conftrudtions  as 
deftroy  the  Intent  of  the  Devifor,  3  Co. 
Boraftons  Cafe.  Cr.  Car.  161.  Gilpin's 
Cafe.  Cr.  2.  416.  Cafe  of  Web  and  Her- 
ring, and  448.  Cafe  of  King  and  Rumbal, 
9.  Co.  Sonday s  Cafe.  Dyer  303.  As  to 
the  Cafe  of  Wood  and  IngcrfJe,  Cr:  2. 
260.  cited  on  the  other  fide,  which 
was  agreed  to  be  a  Cafe  like  the  Cafe 
here,  the  Opinion  of  Flemming,  Chief 
Juftice,  was  that  the  furviving  Sons 
mould  take  by  way  of  Remainder,  the 
Cafe  being  of  fuch  Devifes  as  here  with 
this  Claufe,  that  if  any  of  them  died, 
the  other  furviving  fhall  be  his  Heir; 
but  the  Cafe  is  mifreported  by  Croke. 
But  right  by  Bulftr.  part  1.  61.  as  ap- 
pears by  Inflection  of  the  Record  of 
the  faid  Cafe,  Pafch.  7  Jac.  B.  R.  Roll. 
155.  where  the  Words  are  (if  any  of 
my  Sons  die,  the  one  to  be  the  others 
Hfir)which  Words  import  no  Certain- 
ty which  of  the  Survivors,  or  whether 
both  fhould  have  the  Share  of  the  Son 
dying  :  And  therefore  tho'  Judgment 
was  given  for  the  Plaintiff  who  claimed 
under  a  Leafe  made  by  the  eldeft  Son, 
as  Croke  has  reported,  and  as  appears 
by  the  Record,  and  well  for  the  Rea- 
fon aforefaid,  yet  the  true  Cafe  differs 
much  from  the  Cafe  reported  by 
(Croke')  which  has  been  urged  in  the 
Cafe  at  Bar  againft  the  Opinion  of  the 
Court.  And  as  to  the  Cafe  of  Gilbert  Bulftr.  Cr. 
and  Witty  which  was  cited  againft  the  J*c<  65J- 
Conftrudtion  by  crofs  Remainders  the 
Court  in  this  Cafe  was  of  Opinion  that 
the  Confuflon  and  Inconvenience  there 
urged  cannot  happen  in  this  Cafe 
where  the  Eftate  is  but  for  Life,  and 
can  be  no  more  than  a  Remainder  by 
Interpretation  on  every  feveral  Devife 
upon  the  faid  Claufe  of  Implication. 
Judgment  was  given  for  the  Plaintiff, 
who  claimed  under  the  furviving  Son. 
But  Error  was  brought  thereupon  ; 
and  afterwards,  upon  Abatement  of  Part 
of  the  Cofts,  was  difcontinued. 

Hippejley 
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5  Kcb.  6n6, 

711.    _ 

2  Levins 

184. 

2  Mod.  195. 

2  Nel'f.  Abr. 

1201,  11. 


Roll,  1  Rep. 
5'  &  53- 


Ou  Error  eft 
aflignable 
encounter 
Record. 


Hippeflcy  verfus  Tucke. 

F&ro?  fm't  po?t  fur  lutiitmcnt  en 
-  tin  Jnfetiour  Court  en  action 
fur  U  Cafe  pur  flanber.  €t  fe  u- 
ro?  nflurne  fuit,  que  le  party  te- 
nant quel  fe  Court  fuit  tenuis 
come  ^ajo?  ne  fuit  gaajo?,  pur 
ceo  que  if  nan  pnfe  less  rcrcrncnts 
fofonque  fe  aa  tie  25  Car-  2.  pnr 
Picbcnant    bes  Hangers  per    fe 

€>20Urtf)  5e  popery.     Pollexfen  pro 

Defe«dente,  que  Ic  aa  ne  unques 
tntenb  a  punier  fe  innocent,  come 
fereoit  ic?  C  le  lutigment  ferra 
Dcib  per  befaft  Del  Officer,  fur  que 
feaaab  inftia  fe  penalty  He  5°o1- 

<S  Cite  Cro.    Eliz.   Cafe   de  Baker  & 

Brent,  ft  fembfc  interpretations  fu-- 
eront  fait  fur  leg  aas  be  13  ei.  cap. 
10  &  12.  2.  31  urge  que  celt  er- 
ro?  ne  fuit  affignable,  car  enconter 

fe  t*eCO?tl,  Cr.  2.  Cafe  de  Whiftler  & 
tee,  &  Cr.  Eliz.  Cafe  de  Welfh  verfus 

Coiiingham.  a^es  fuit  refponb1  $ 
refoibe  per  le  Court.  1".  due  pec 
fe  non  pn'fei  bes  ferements  le  ©nice 
eft  00m  per  fe  Hit  aa  $  touts  nag 
faits  per  colour  bet  SDflicc.  €t  cc 
fuit  f e  principal  intent  bef  aa,  nemi> 
le  penalty,  que  poet  eff re  facilentent 
nbcib  per  le  cobinotts  aaion  bun 
amy.  Ct  fuitoufctbe,  quele  na 
tie  5  e.  6.  bets  emption  bes  Offices, 
no  tin  fpecial  p?obifo  a  fair  bone 
les  aas  bes  ©fficets*  $£es  icy}  nuf 
ttel  p?obiucn.  2.  te  Court  fuit  ne 
opinion,  que  fe  Hit  erro?  eft  bien 
aflignable,  car  u  coment  if  ne  poet 
eflre  allebiye.  que  ne  fuit  3lut>ses 
ttflC0?e  poet  que  ne  fuit  99ajo?, 
Cro.  Eliz.  320.  2.  Cn  ce  cafe  fans 
ttel  abetment  le  ftattite  ferroit 
ttfefefle,  $  cell  act  eft  pfuis  bant  re- 
co?b  que  ceft  p?ibate.  Ct  aber= 
ments  bets  tcco?b  font  allbfo  fuc 
jubtrment  per  Ic  Statute  be  Clfury, 
iffint  bun  fine,  Roil,  part  2. 761.  €t 
le  inbtrment  fuit  reberfe  per  Cur. 
Wild  fofement  penfant  que  fe  bit 
erro?  ne  fuit  aflignable*    Vide  fe 

Cafe  be  Deveny  &  Norris  infr\ 


Hippeflcy  againft  Tfucke* 

T7  RROR  was  brought  on  a  Judgment- 
1/  in  an  inferior  Court  in  an  Action 
upon  the  Cafe  for  Slander.  And  the 
Error  alTigned  was,  that  the  Party  be- 
fore whom  the  Court  was  held  as 
Mayor  was  not  Mayor,  becaufe  he  had 
not  taken  the  Oaths  according  to  the 
Act  of  25  Car.  2.  for  preventing  of 
Dangers  by  the  Growth  of  FoperV. 
Pollexfen  for  the  Defendant,  that  the 
Act  never  intended  to  punifh  the  Inno- 
cent, as  it  would  be  here,  if  the  Judge- 
ment fhould  be  void  by  Default  of  the 
Officer,  on  whom  the  Act  had  inflicted 
the  Penalty  of  500  /.  and  cited  Cro. 
Eliz.  Cafe  of  Baker  and  Brent ?  and  like 
Interpretations  were  made  on  the  Acts 
of  13  Eliz.  cap.  10  and  12.  2.  He 
urged  that  this  Error  was  not  afligna- 
ble, for  it  is  againft  the  Record,  Cr.  2. 
Cafe  of  IVhiftlev  and  Lee,  and  Cr-  Eliz.  Roll.  1. Rep, 
Cafe  of  Welch  againft  Coiiingham..  But  5l&  53- 
it  was  anfwered  and  refolved  by  the 
Court,  1 .  That  by  the  not  taking  of 
the  Oaths  the  Office  is  void  by  the' faid 
Ad,  and  all  Acts  done  by  Colour  of 
the  Office.  And  this  was  the  principal 
Intent  of  the  Act,  not  the  Penalty, 
which  may  be  eafily  avoided  by  the 
covinous  Action  of  a  Friend.  And  it 
was  obferved  that  the  Act  of  5  E.  6. 
againft  the  Buying  of  Offices,  had  a 
fpecial  Provifo  to  make  good  the  Acts 
of  the  Officers  ;  but  here,  is  no  fuch 
Provifion.  2.  The  Court  was  of  Opi-  Where  Errtr 
nion,  that  the  fajd  Error  is  well  aflign-=  "  ajpxnohh 
able;  for,  1.  Though  it  cannot  be  al_«g«'»/*R*-<»4 
ledged  that  he  was  hot  Judge,  yet  it 
may  that  he  was  not  Mayor,  Cro.  Eliz. 
320.  2.  In  this  Cafe  without  fuch 
Averment  the  Statute  would  be  ufelefs, 
and  this  Act  is  a  higher  Record  than 
this  private  one.  And  Averments  a- 
gainft  Record  are  allowed  on  Judg- 
ment by  the  Statute  of  Ufury,  fo  of  a 
Fine,  Roll,  part  2.  761.  And  the  Judg- 
ment was  reverfed  by  the  Court,  IVild 
alone  being  of  Opinion  that  the*  faid 
Error  was  not  aflignable.  See  the  Cafe 
of  Deveny  and  Norris  hereafter. 


Aynft 


Aynf- 
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Aynfworth  verfus  Chambcrlaine.        Jynfaorth  againft  Chamberlaiue. 


3  Keb.  654   /~>£)Bcnattt  ftu't  po?t  pur  item  pap-- 

675, 691.     v>  menttiel  rent  fur  Bemire  Be  ai< 

see  1  Lev.    \om  ^jnc0+  SDefenBant  piece  que 

a08.s1d.3a?.  jepjaintfff  enciofeieg  ^ines,  iulnt 

3  Lcev  Jot  que  le  DefenBant  ne  putt  nDer  tn= 

Lndres      grefXe  ai  ouo?er,  $  iffint  fur  ceo  fuit 

trie  a  Londres,  ou  le  Covenant  ftnt 

alienee  Beffre  fait*  Defendant  a- 

u?e0  aerBfa  sens  M?>  moue  en  ar* 

reft  Be  SuBgment,  que  ceft  fuit  tin 

See  the  Star,  &(  fltfal*     8  CJUe   ftllt  tCfrjGltB    que 
4,  J.  Anne     fg  ftUt    afte   pCl*  iC  llOM    ^tOtUtC 

cap-  l6-  tie  1 6  &  17  Car  2.  cap.  8.  An  Ad  to 
prevent  Arreft  of  Judgments.  Cur.  ad- 
vifare  vult. 


COvenant  was  brought  for  Non-  London, 
payment  of  Rent  on  a  Demiie  of 
Allom  Mines.  The  Defendant  pleaded 
that  the  Plaintiff  inclofed  the  Mines, 
fo  that  the  Defendant  could  not  have 
Ingrefs  to  Work ;  and  fo  upon  this  it 
was  tried  in  London,  where  the  Cove- 
nant was  alledged  to  be  made.  The 
Defendant  after  Verdict  againft  him 
moved"  in  Arreft  of  Judgment,  that  this 
was  a  Miftrial.  To  which  it  was  an- 
fwered,  that  it  was  helped  by  the  new 
Statute  of  1 6  and  17  Car.  2,  cap.  8.  At 
Aft  to  prevent  Arreft  of  Judgments.  Cur 
advifarc  vult. 


Sir   John   Lawrence   tier-Jut  Bligh 
Fits  &  Heir  del  Bligh. 

tfeirfurHab.  T    ®    *>€««*«*  fUtt  «*»»«.?« 

Corpus  ferra  1_>  Habeas  Corpus  cum  caufa,  Oirtrt 

difchargefur  ai  m$z.  Be  Londres,  que  return  tin 
common  njajnt  UMp  Ber0  Itm  come  fit0  $ 
ai!cv  204  wttt  fur  oWisatton  Be  fon  pcre. 
=  Keb.  sot'  **  quefttonftut,  an  le  Defendant 
1  Ncir.Abr.  ferra  Beltuer  fur  common  Batle,  $ 
5?1'  ?■  rerof&e  que  ferra.  €t  p?tmcrment 
aNcir.paj,  fuIt  agl>ce  percur.  que  tin  erecuto? 

•  E>efenBai1t  fur  Habeas   Corp.    fuit 

ooliae  Be  Boner  fpecial  &ail  jufque 
le  temps  Be.  Stent  Hale  Cljief 
Suffice,  $  Bonque  refoIBe,  que  C,r= 
ecutojs  fcrront  Beiiuer  rur  common 
bails  99e<5  nuIpjcfiBent  ap?ej3  ceft 
temps  en  le  cafe  Bun  ijeiie,  Itm  ou 
lauter  bop.  Si9e0  o?c  le  Court  con* 
ceiBe,  que  le  cafe  Bun  ijcire,  eft  cp 
f02t,  ou  pints,  que  Bun  Crecuto?, 
ct  ergo  orter  ie  DefenBant  Beffre 
Pifc&atge  fur  common  Bail. 


Sir  Johfi  Lawrence  againft  Bligh, 
Son  and  Heir  of  Bligh. 

TH  E  Defendant  was  removed  by  Hw  upon  a 
Habeas  Corpus  cam  caufa,  directed  B-ab-  &*?• 
to  the  Sheriff  of  London,  who  returned  £?J  jf" 
a  Plaint  levied  againft  him  as  Son  and  \Zmon  Bail. 
Heir,  on  his  Father's  Bond.  The 
Queftion  was,  Whether  the  Defendant 
fhould  be  difcharged  on  common  Bail, 
and  refolved  that  he  fhould.  And  firft 
it  was  agreed  by  the  Court  that  an  Ex- 
ecutor, Defendant,  upon  Habeas  Corp. 
was  obliged  to  give  fpecial  Bail  till  the 
Time  of  Lord  Chief  Juftice  Hale;  and 
it  was  then  refolved  that  Executors 
fhould  be  difcharged  on  common  Bail  : 
But  there  was  no  Precedent  after  that 
Time  in  the  Cafe  of  an  Heir,  either 
one  way  or  the  other.  But  now  the 
Court  conceived  that  the  Cafe  of  an 
Heir  is  as  ftrong,  or  ftronger  than  that 
of  an  Executor,  and  therefore  ordered 
the  Defendant  to  be  difcharged  on 
common  Bail. 


Wynne 


Wynne 
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s? 


Wynne  verfits  Wynne. 


Wynne  againft.  Wj 


/me. 


"C&roj  He  refcerrer  \\\\  fineleS)" 


Error  .a  re- 
verter un       JQ,  fU  \t  COUIItp  He  Merioneth  EH 
fineenGales.  Gales.      £egi    crtO?0  nfflfflt  fUCCOItt, 

Lr,      '  i-  £due  tiurteffe  fait  Del  o?iginaI 

3  lcv.*99.    T5?ief  oe  Covenant*   2.  mwi  uaiue 

3  Nelf.  Abr.  tE0  tEHES    CHOOSE  ftJC  CEO,  UU  ail- 

i»»»  5-3-  terment  appearand  s-  Le  note 
Del  fine  fuit  pjtfe  per  Commtflto- 
wrg  ap?cg  le  return  Del  'Bjief  De 
Covenant*  ffUmnt  al  pjimcr  re= 
foUiE,  que  le  Defalt  DeI  tEfle  fait  le 
35?tefmtl+  2.  Pee  leomtulonDEl 
Dalue,  le  argent  DeI  Kop  ne  Terra 
tar*  ^es  quant  ai  tierce,  per 
Twifden,  celf  neff  caufe  Del  tEoer-- 
fal,  car  fcrta  tnteno  que  !e  fine 
ftitt  pnfe  en  Court.  JuDgment 
qtiE  pur  fejs  Deur.  punier  erro?s 
alfigne,  le  fine  Terra  tcoerfc  nifi,  &c. 

Fry  <verftts  Hordy. 

S(UE  (HerHfS  pro  Quer.  fuit  mooe 
pEr  Levins  pro  Defendente  DaDet 

un  vmtl  trial  put  ceo  que  rut 
affitiatat  urge  per  luv,  fait  per  le 
bailiff  que  attenD  lejutu,  tl  fuit 
infojme  a  le  Court,  que"  le  31urp 
effeant  long  temps  en  Debate  fur 
lour  toerota,  ii  fuit  tanoem  agree 
enter  eur,  que  ilss  Doplent  trier  le 
matter  per  le  eDcnt  Del  tomuet 
turn  fixpence,  fi  pile  pur  le  plain- 
tiff, fi  croffe  pur  le  Defendant ;  9 
le  cljance  effeant  pur  le  plaintiff 
il$  unement  nonont  lour  DerDta 
pur  luv  $  (come  fuit  Dit)  encoun- 
ter le  oireSion  oel  3luoge  que  triad 
le  caufe*  speg  celt  matter  nc  fuit 
regarD,  car  nul  certificate  oel 
juDge  fuit  p?oDyce,  $$z$  pur  le 
male  secure  oel  Jutp,  que  mittont 
lour  conrciences  en  le  poiar  oel 
cljance,  rule  fuit  Done  que  le  oer-- 
Dt8  ferra  quaftj,  $  leg  31uro?s  effe- 
aitt Del  Count!)  De  Northumberland 

attenDeront  le  Court  le  p?ocljein 
Cerm,  mfi  caufa  cell  Cerm  mon-- 
ftte* 


ERROR  to  reverfe  a  Fine  levied  Efrorfore- 
in    the  County   of  Merioneth   "i?^**^ 
Wales.      The    Errors    affigned    were,'" 

1.  That  there  was  noTefteof  the  ori- 
ginal Writ  of  Covenant.  2.  No  Value 
of  the  Lands  indorfed  thereon,  or  other- 
wife  appearing.  3.  The  Note  of  the 
Fine  was  taken  by  Commiffioners  after 
the  Return  of  the  Writ  of  Covenant. 
As  to  the  firft  refolved,  that  the  Want 
of   the    Tefte    makes    the  Writ  null. 

2.  By  the  Omiffion  of  the  Value,  the 
King's  Silver  could  not  be  taxed ;  but 
as  to  the  third,  by  Tkvifden,  this  is  no 
Caufe  of  Reverfal,  for  it  fhall  be  in- 
tended that  the  Fine  was  taken  in 
Court.  Judgment  that  for  the  two 
firft  Errors  affigned,  the  Fine  mould  be 
reverfed  nifi,  &c. 

Fry  againft  Hordy. 

ON  a  VerdicT:   for   the  Plaintiff  it  New  Trial 
was  moved  by  Levins  for  the  De-  "Pon  the '". 
fendant  to  have  a  new  Trial,   becaufe  ?'hT'.T  °f 


upon  an  Affidavit  urged  by  him,  made 
by  the  Bailiff  who  attended  the  Jury, 
the  Court  was  informed,  that  the  Jury 
being  a  long  Time  in  Debate  on  their 
Verdidt,  it  was  at  length  agreed  a- 
mongft  them,  that  they  would  try  the 
Matter  by  the  Event  of  the  falling  of 
a  Sixpence,  if  Pile  for  the  Plaintiff,  if 
Crofs  for  the  Defendant  ;  and  the 
Chance  being  for  the  Plaintiff  they 
unanimoufly  gave  their  Verdict  for 
him,  and  (as  was  faid)  againft  the  Di- 
rection of  the  Judge  who  try'd  the 
Caufe  :  But  that  Matter  was  not  re- 
garded, for  no  Certificate  of  the  Judge 
was  produced.  But  for  the  ill  Beha- 
viour of  the  Jury,  who  put  their  Con- 
fciences  in  the  Power  of  Chance,  a 
Rule  was  given  that  the  VerdicT:  fhould 
be  quafhed,  and  the  Jurors  being  of 
the  County  of  Northumberland  fhould 
attend  the  Court  the  next  Term,  un- 
lefs  Caufe  this  Term  fhewn. 


the  Jury. 


Frowde 


M 


Frowde 
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Frowdc  verftts  Frowde. 


Ffbtsde  againft.  Froze  dei 


Cafepurflan-  A  CtlOlI  ftf  U  €tft  pUt  fta!10Ct; 
derous  p'ols.  J\  £mg  patOlS,  ISItT*  He  (CUtet 
2  Lev.  105.  timuentlO )  with  others  did  go  to 
-  Keb'so*3'  2)CatlC,  and  would  have  given  Money 
812,  841.  to  him  to  rob  3|.  &f  and  he  (t'ttttU* 
t  Nelf.  Abr.  eitDO  \Z  Plaintiff)  and  others  did  rob 
him.     Pollexfen  ap?CS  betClS  put  (e 

plaintiff  mobe  tit  nrrett  oel  jv$$* 
tnent  que  le  plaintiff  ne  nott  abet 
action  put  cettu  patois,  cat  leg 
p?imet  patois  import  folcment  tut 
intention  fans  afctttt  cljofe  aa  pet 
le  Plaintiff.    €t  its  battein  pa= 

tOlS,  And  he  and  others  did  rob  him, 

refcrront  plus  fo?tment  al  Dean 
que  al  le  plaintiff.  Twifden,  Le 
innuendo  ne  boet  fetber  en  ccft  care 
cat  ambiguous  a  quel  le  pronoun 
He,  fetta  refer.  Wild,  Les  patois 
plttis  ebibentment  import  un  cljatge 
tie  Kcbbetp  bets  Deane  que  bets 
le  plaintiff,  cat  le  cljatixe  oel 
plaintiff  eft  erp?effment  put  Colli* 
tation  oel  Deane  tie  petpcttate  le 
Eobbetp  i  et  quant  eft  ap?es  ^it, 
que  il  fiff  le  Kobbetp,  il  fetta  pc- 
tiu^  intent!  que  leDefenbant  mean 
que  Deane  fift  le  Kobtoetp  a  que  le 
Plaintiff  an  follictt  lup  que  le 
Plaintiff.  Cur.  aitree  que  les  p?i- 
ntet  patois  ne  boiiettt  ntainteincr 
le  aston,  put  le  tcafon  tone,  $  fur 
les  Darrein  parois,  judgment  ffaj' 
tnnque  mobe  per  le  plaintiff. 


106, 45. 


Contr.  Cr. 
EI.  6,8c  90 

3io»    747. 
<JtS. 

Moor  4 1 0, 
95- 


ACtion  on  the  Cafe  for  flanderous  ca[e  f„  jian- 
Words,    viz.  He,   (meaning  the  derous  fVerds. 
Plaintiff)  with  others  did  go  to  Deane, 
and  would  have  given  Money  to  him  to 
rob  J.  S.    He  (meaning   the  Plaintiff) 
and  others  did  rob  him.     Pollexfen  after 
Verdict  for  the   Plaintiff,    moved   in 
Arreft  of  Judgment  that  the  Plaintiff 
ought  not  to  have  an  Action  for  thefe 
Words,  for  the  firft  Words  import  only 
an  Intention  without  any  Thing  adted 
by  the  Plaintiff.     And  the  laft  Words, 
And  he  and  others  did  rob  him,    relate  Contr.  Ci. 
more  ftrongly  to  Deane  than   to  the  ^''  6> &  5oS» 
Plaintiff.     Twifden,    the  Innuendo    will  ^g.'  74?' 
not  ferve  in  this  Cafe,  for  it  is  doubt-  Moor  410, 
ful  to  whom  the  Pronoun  He  fhall  re-  93« 
late.  Wild :  The  Words  more  evident- 
ly import  a  Charge  of  Robbery  againft 
Deane  than  againft  the  Plaintiff,   for 
the  Charge  againft  the  Plaintiff  is  ex- 
prefly  for  folliciting  Deane  to  commit 
the  Robbery.     And  whereas  it  is  after- 
wards  faid    that    he   committed    the 
Robbery,  it  fhall  rather  be  underftood 
that  the  Defendant  meant  that  Deane 
committed  the  Robbery  to  which  the 
Plaintiff  had  follicited   him,  than  the 
Plaintiff.     The  Court  agreed  that  the 
firft  Words  will  not  maintain  the  Acti- 
on for  the  Reafon  alledged,  and  upon 
the  laft  Words,  Judgment  was  ftayed 
till  moved  by  the' Plaintiff. 


fbe 


The 
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The  Mafter,  Wardens  and  Common-  The  Matter,    Wardens,  and  Com- 

aky  of  the  Ironmongers,  London,  monalty    of    the    Ironmongers, 

'Plaintiffs,  againji  Daniel  Nailer  London,  Plaintiffs,  againft  "Daniel 

^Defendant.  Intr.  Pafch.  28  Car.  Nailer  Defendant.  Entred  Pafk. 

2.  Rot.  543.  28  Car.  2.  Roll  543. 


Refohnions 
furies  A&s 
de  Fire- 
hearths. 
3  Keb.  719, 
757,783.8o5- 
a  Mod.  185. 
1  Vent.  511. 
Pollexf.  207. 
3  Nelf.  Abr. 
250,  pi.  20. 


TEefpafef  put  p?tfel  De0  bten0 
pet  le  DefenDant  elleant  un 
Colleao?  Del  ©tttp  De  JFite4jeartb0* 
@>ut  non  cur  un"  special  GlerDia 
fttit  ttobe  fut  quel  3  points  fuetont 
tefolue*  1.  €Ute  meafeng  nobeI= 
tnent  eOifie  $  finilfi  put  ijabitatton, 
meg  nunques  inbabit  ou  oetnife, 
font  cfiargeable  otic  Ie  Dtttp  Del 
Jire=Ijeattl)0,  folonque  u$  a30  ntt- 
pet  fait,  $  Dopent  papet  le  Dtttp  Del 
temps  Del  fimujiitg  Dc£  mcafonjS  $ 
Debant  fottbttatton*  2.  due  le  offi= 
cet  poet  Defitetnet  put  le  Duty,  co= 
tnent  nui  tetutn  fttit  fait  Des 
Ijeattfi0  De  cettr  meafons  en  le  €t= 
cfiequet*  3.  Clue  Us  bten0  De  Ie0 
Defaulted  popent  elite  Ditltein  en 
afcun  lieu  tam  extra  leg  tneafon0 

Cfiatgeabie  quam  infra.     3p?C0  CCttt 

ntattet0  tefolbe  $  jttDgment  put  ie 
Defenoant,  il  p?ia  treble  coit0  fo- 
lonque le  pn'ntet  aa  put  ceil  outp 
spe0  al  Defite  leCounfei  Dei  Plain* 
ttff0,  le  atta?np®enetal  conftntaff 
De  pjenoet  ftttfcle  coflg,  flit  conDiti* 
on  que  less  plaintiffs  ne  Doneront 
afcttn  ttoubie  outlet  al  Def*  a  quel 

110  agteeoitt  Ctt  Trinity-Term  Dnt= 

rein  pafle*  $&t$  cell  tetm  ie  at* 
to?n?  tnfo?me  Ie  Coutt,  que  Ie0 
10Iaintiff0  icy  auopont  po?t  erto? 
fur  celt  jttDgment,  $  ergo  tl  pn'a  Da* 
&er  ttebie  cott0  fulonqtte  Ie  aa ;  fttt 
que  fttit  Doubt  an  Ie  pnmer  aa  que 
folement  Doue  ttebie  coll0  ertenoja 
al  officer  contlitttte  pet  Ie  tietce 
aa,  3u  quel  sponfieur  attontp  Dit, 
que  tl  conceibe  cleerm't  que  Ie  offl- 
cet  conilitute  put  cell  aa,  abera 
aDbantage  De  Ie  claufe  a  celt  put* 
pofe  en  Ie  pn'met  aa,  fut  Its  gene- 
ral p'ol0  (afcun  p'fon  que  fetta  af= 
cun  cljofe  en  etectttion  Del  Dit  aa) 
m  Ie  Coutt  penfant  que  cent  a80 
elleant  fait  put  ie  benefit  Del  Koi> 
$  apent  Done  a  Ittp  cell  otttp  en  part 
De  fon  rebentte,  Dopent  elite  bene* 
ficialment  etpounD,  $  al  moin0 
en  cell  tefpea  Ie  Mcec  en  celt 
aa  abera  pet  equity  Ie  ao= 
Damage  Del  primer  aa;  €t  pet 
wild  ce  point  ell  oetetmiue  pet 
Ie  iuDgment  en  ce  cafe,  cat  Ie 
inefme  claufe  en  p?imer  aa,Done  le 
plea  Del  general  iiTuc,  $  ttebie  coite, 


TRefpafs  for   taking  of  Goods  by.Refoluthris 
the  Defendant,  being  a  Collector  the  Aa  of 
of  the   Duty  of  .Fire-hearths.     Upon  *&**«*** 
Not  guilty  a  fperial  Verdict  was  found, 
upon    which   s^Points   were  refolved, 

1.  That  Houfes  newly  built  and  finifh« 
ed  for  Habitation,  but  never  inhabited 
or  demifed,  are  chargeable  with  the 
Duty  of  the  Fire-hearths,  according 
to  the  Ads  lately  made,  and  ought  to 
pay  the  Duty  from  the  Time  of  finifh- 
ing  the  Houfes,  and  before  Habitation. 

2.  That  the  Officer  may  diftrain  for 
the  Duty,  tho'  no  Return  was  made 
of  the  Hearths  of  thofe  Houfes  into 
the  Exchequer.  3.  That  the  Defaul- 
ters Goods  may  be  diftrained  in  any 
Place  tam  extra  the  Houfes  charge- 
able quam  infra.  After  thefe  Matters 
refolved,  and  Judgment  for  the  De- 
fendant, he  prayed  treble  Colts  ac- 
cording to  the  firft  Act  for  this  Duty  ; 
but  at  the  Defire  of  the  Plaintiff's 
Counfel,  the  Attorney  General  con- 
fented  to  take  fingle  Cofts,  on  Condi- 
tion that  the  Plaintiffs  would  not  give 
any  further  Trouble  to  the  Defendant  -t 
to  which  they  agreed  in  tfrin.  form. 
laft  paft.  But  this  Term  the  Attorney 
informed  the  Court  that  the  Plaintiffs 
here  had  brought  Error  on  this  Judg- 
ment, and  therefore  he  prayed  to  have 
treble  Cofts  according  to  the  Act  : 
Whereupon  it  was  doubted  whether 
the  firft  Act  which  alone  gives  treble 
Cofts  fhall  extend  to  the  Officers  made 
by  the  third  Act,  to  which  Mr.  At- 
torney faid  that  he  conceived  clearly 
that  the  Officer  appointed  by  that  Act 
fhall  have  Advantage  of  the  Claufe  to 
this  Purpofe  in  the  firft  Act,  on  the 
general  Words  (any  Perfon  who  fhall 
do  any  thing  in  Execution  of  the  faid 
Act)  ;  and  the  Court  being  of  Opinion 
that  thefe  Acts  were  made  for  the 
King's  Benefit,  and  having  given  him 
this  Duty  in  Part  of  his  Revenue,  ought 
to  be  beneficially  expounded,  and  at 
leaft  in  this  Refpect  the  Officer  in 
this  Act  fhall  have  by  Equity  the  Ad- 
vantage of  the  firft  Ad  :  And  by 
Wild  this  Point  is  determined  by  the 
Judgment  in  this  Cafe,  for  the  fame 
Claufe  in  the  firft  Act  gives  the  Plea 
of  the  general  Iffue,    and  treble  Cofts, 

M  2  and 
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es  j'uBgment  effeant  Bene  pur  le 
jDcfcnBnnt  enferre  ie  allotoance 
Bel  general  iffue,  I  per  conrcaucnce 
Bel  treble  colf0;  a  fur  ceo,  ie 
Court  licence  ^?+  Livefay  a 'Carer 
treble  coft0  u  rattemp  Boet,  nie0 
#  fon  peril* 

le  reaftmss  M  retbiutfon  ttusiBtt 
ftteront  Deliver  pur  le  Cln'ef  Su- 
ffice $  ftteront  a  ttel  effea,  le  as 
cijarire,  1.  Cftefctm  Dweiiing-houfe, 

(U  €)  Domus  Manfionalis,  aftualm't 

tmjabit  ott  'Burglarp  poet  eftte 
commit,  Br.  Cor.  i79.  2.  ©u  autee 
^efe  cell  per  le  p?tmer  ciattfe*  He 
2.  cljeftun  ©toner  ott  ©ccttpter  que 
rerpono  al  Dweiiing-houfes,  $  attr 
auter  houfes.  3.  Conffaole0  Tout 
require  a  p?enBer  account  oeg  ©to- 
ners $  ©ccum'er0*  4-  account  Be 
Becreafe  Beg  ipeartljg  eft  require  $ 
P?ooiuon  pur  eremption  rue  ceo, 
item?  pur  Befalt  Be  occupation* 
CUtant  al  objeaton,  Bel  payment 
ott  eft  mil  profit*  Eefp*  ti  eft  cpl= 
inent  Bute  a  paper  pur  l£cartf)0  ne= 
mp  itfe*  €t  unco?e  ti  eft  p?oBiftott 
Uet0  Hopping  Be  cur*  €t  ceo  ne 
referable  traBe,  ott  le  Butp  al  Eop 
futrre  ljo?0  profit,  car  ceft  folement 
tut  computation  ott  metljoB  Be  tar- 
ationBttn  public  aiBe*  Ctlecafe  eft 
cp  Bute  quant  attr  Sgefe0  ttn  fottss 
tnimbtt  $  apies  BoiB  quettr  aoop-- 
ent  effre  tottt0  foits  tar,  come  aur 
^efes  ne  ttnqtte  inhabit*  €t  le 
Bifpenfation  a  Londres  mr'e  cp 
Mm  le  Bjott  Bel  Butj»  come  le  grace 
Bel  Hop*  %l  sd  point,  le  return 
cinss  rcrcljcq^r  neft  necelfarp,  car 
eft  folem't  per  nnfo?m'  le  Eop  Bel 
certainty  Bel  Btttp,  wmy  concIttfiBe 
mtant  a  luy,  ott  piuuettr0  font  que 
return,  ue  al  fttbjes,  ott  pluueurg 
return  que  font*  attrp  ie  retutn 
eft  appoint  Beffre  fait  fo?fqtte  tin 
foit0  per  an,  $  per  ce  conftrttSion 
le  &op  perB?a  Ie  Bitty  pur  tin  Berny 
an  Ijo?3  cftefcun  nooel  $£efe*   Cr. 

Car.  316.  Moor  f.  44?-     CElUant  al  3d 

point,  *Dtffref0  poet  eftte  p?ife  en 
nftun  lieu  Be0  bien0  Be  Befaulter* 
le  Common  let*  Bonaft  ce  p^ero- 
rjattsc  al  Roy  &  le  aft  ne  toll  ceo*  €t 
BcmatiB  poet  eftte  bten  a  le  iUefe, 
com't  uteut  inljabit,  come  en  cafe 
Be  rent  iituant  bo?0  ceo. 


and  Judgment  being  given  for  the  De- 
fendant, infers  the  Allowance- of  the 
general  Ifiue,  and  confequently  of  tre- 
ble Cofts  ;  and  thereupon  the  Court 
allowed  Mr.  Livefay  to  tax  treble 
Cofts  if  the  Attorney  would,  but  at  hi* 
Peril. 

The  Reafons  for  the  Refolution 
above-mentioned  were  delivered  by  the 
chief  Juftice,  and  were  to  this  Effect, 
The  Act  charges,  1.  Every  Dwelling 
Houfe  (i.  e.)  Domus  Manfionalis,  actu- 
ally inhabited,  where  Burglary  may  be 
committed,  Br.  Cor.  179.  2.  Or  other 
Houfe,  this  by  the  firft  Claufe.  By  the 
2d.  Every  Owner  or  Occupier,  which 
anfwers  to  Dwetting-boufes,  and  to  o- 
ther  Houfes.  3.  Conftables  are  requi- 
red to  take  an  Account  of  the  Owners 
and  Occupiers.  4.  An  Account  of  the 
Decreafe  of  the  Hearths  is  required, 
and  a  Provifion  for  Exemption  there- 
on, not  for  want  of  Occupation.  As 
to  the  Objection  of  Payment  where 
there  is  no  Profit.  Anfw.  It  is  equally 
hard  to  pay  for  Hearths  not  ufed ;  and 
yet  there  is  Provifion  againft  flopping 
them  up.  And  this  is  not  like  Trade, 
where  the  King's  Duty  arifes  out  of  the 
Profit,  for  it  is  only  a  Computation 
or  Method  of  Taxation  of  a  publick  Aid. 
And  the  Cafe  here  is  as  hard  as  to 
Houfes  once  inhabited,  and  afterwards 
empty,  which  have  been  always  taxed, 
as  Houfes  never  inhabited.  And  the 
Difpenfation  to  London  fhews  as  well 
the  Right  of  the  Duty  as  the  King's 
Favour.  As  to  the  2d.  Point,  The  Re- 
turn into  the  Exchequer  is  not  neceffa- 
ry,  for  it  is  only  for  the  Information  of 
the  King  of  the  Certainty  of  the  Duty, 
not  conclufive  as  to  him,  where  there 
are  more  than  are  returned,  nor  to  the 
Subject,  where  more  are  returned  than 
there  are.  Alfo  the  Return  is  appoint- 
ed to  be  made  but  once  a  Year,  and 
by  this  Conftruction  the  King  will  lofe 
the  Duty  for  Half  a  Year  out  of  every 
new  Houfe.  Cr.  Car.  316.  Moor  f.  447. 
As  to  the  3d.  Point,  Diftrefs  may  be 
taken  in  any  Place  of  the  Goods  of  a 
Defaulter.  The  common  Law  gave  the 
King  this  Prerogative,  and  the  Act 
does  not  take  it  away.  And  Demand 
may  be  well  made  at  the  Houfe,  tho' 
not  inhabited,  as  in  the  Cafe  of  Rent 
ifluing  out  of  it. 
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3Kcb.<595 
s  Levins 
i-,6. 


Dodfon  verfus  Bell; 

Ap?e<3  uerota  pur  ie  pinmtiffiit 
care  fuit  moDe  in  arreft  tie 
luogment  que  le  caufe  Del  asion 
commence  ap?es  Ie  pnmet  font  He 
Cermen  Ie  quel  Ie  bill  fuit  file  $ 
Ie  aSion  commence*  Levins  en 
maintenance  Oel  aSion  oit  que  Ie 
bill  ne  fuit  file  ne  le  appearance  en^ 
tre,  tanque  tie!  return  en  Ie  Cerm 
Beuant  quel  Ie  caufe  He  aaion  fuit* 
Ct  trofce  oeffre  iflint  fur  eramina- 
tion*  Ct  rur  ceo  judgment  com- 
mann  oeffre  enter  pur  le  plaintiff* 

Ct  Ie  Cafe  Oe  Lidcot  verfus  Back- 
well  fuit  Cite,  Trin.  20  Car.  2.  B.  R. 

Roc.  1 198.  ott  juffftnent  fttit  Hone 
en  tiel  cafe,  en  CroUer,  $  erro? 

pO?t,  me0  nil  inde  venit.  Siderfin  part 
i- 373,432- 


Woodward  verfm  Rigby. 

IN  aflumpfit  le  plaintiff  Declare, 
que  Ie  Countee  ne  Oxon  fuit  in- 
set a  lup  en  250 1.  $  que  Ie  Defen- 
dant ali  centers  oe  Ie  Hit  Countee 
enter  feg  maineg  afiets  pur  fati0fi= 
er  le  Hit  Det*  €t  que  fuit  agree 
mutualment  enter  ie  Plaintiff  $ 
jDefettOant  que  le  Plaintiff  accepte* 
roit  220 1.  en  fattsfaafon  Del  Hit 
net*  ct  que  le  Defendant  ceo 
ijoet  paper  a  tiel  jour,  $  que  en 
confioeratiott  qut  Ittit  iioet  per- 
fo?me  le  agreement  Oe  fa  part  le 
auter  uoet  pur  fa  part*  ©ur  non 
Aflumpfit  troue  pur  le  Plaintiff*  €t 
rur  motion  en  arret!  net  auBff* 
vidyeiv  10.  went,  que  le  conuoeration  ne  fuit 

Cafe  de  Go-  fufficient,   3ltt0gment  quod   nil  ca- 
sing, piat. 


iNelf.Abr. 

77.pl.  III. 

&pag.8i. 
Pl.  137. 


Dodfon  againft  Sell. 

AFTER  Verdidfor  the  Plaintiff 
in  Cafe  it  was  moved  in  Arreft 
of  Judgment,  that  the  Caufe  of  Action 
commenced  after  the  firft  Day  of  the 
Term  wherein  the  Bill  was  filed  and 
the  Action  commenced.  Levins,  in 
Maintenance  of  the  A&ion  faid,  that 
the  Bill  was  not  filed,  nor  the  Appear- 
ance entred  until  fuch  Return  in  the 
Term  before  which  the  Caufe  of 
Action  was.  And  it  was  found  to  be  fo 
on  Examination.  And  thereupon  Judg*? 
ment  ordered  to  be  entred  for  the 
Plaintiff:  And  the  Cafe  of  Lidcot  againfi 
Backwell  was  cited,  Trin.  20.  Car,  2. 
B.  R.  Roll.  1 1 98.  where  Judgment 
was  given  in  fuch  a  Cafe,  in  Trover 
and  Error  brought ;  but  nil  inde  venit. 
Siderfin,  part  1.  373,  432. 

Woodward  againft  Righy. 

IN  Affumpfit  the  Plaintiff  declared, 
that  the  County  of  Oxon  was  in- 
debted to  him  in  2^0/.  and  that  the 
Defendant  had  Money  of  the  faid 
County's  in  his  Hands  fufficient  to  fa- 
tisfy  the  faid  Debt.  And  that  it  was 
mutually  agreed  between  the  Plaintiff 
and  Defendant, that  the  Plaintiff  fhould 
accept  220  /.  in  Satisfaction  of  the 
faid  Debt.  And  that  the  Defendant 
would  pay  it  on  fuch  a  Day,  and  that 
in  Confideration  that  the  one  would 
perform  the  Agreement  on  his  part, 
the  other  would  on  his  part.  On  non 
ajfumpfit  found  for  the  Plaintiff  And 
on  Motion  in  Arreft  of  Judgment,  that 
the  Confidration  was  not  fufficient,  See  Ydv.  10," 
Judgment  quod  nil  capiat,  Goring'^*/*. 


Norden 


Nora's® 
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Norden  verfm  Levet.  Mr,  Hill.  26    #«-*&«  againft  Levet.  Entred  H///. 
&  27  Car.  2.  Rot.  884.  26  and  27  CVzr.  2.  R0//S84. 


5  Kcb.  597,    £i  ftj  J&  Scire  fac.  IjO?0  Cane,  ^ftg  \Z 

VJ/9^06'  \D  Defennant  come  anmmtffrato? 
z^vinx.  put  800 1.  Debt  mie  pet  fon  inte- 
189.  Hate  fur  uit  tecoowfans  conus  ne= 

iNelf.Abr.    fcant  @ic   John  Keeling  Cfitef  31tt= 

1 74,  h.  u ,-ce  jc  B.  R.  fuft  return  que  per  in* 
Quffitfon  futt  compett  que  le  De- 
fennant an  negaft  biens  Bel  tnte= 
ffate  $  conbert  eur  a  fon  ure  nc= 
mefme,  al  balue  tie  le  Hit  nebt,  fur 
que  le  Defennant  apptert  $  tra= 
fcerfe  que  il  an  nesaff*  €t  uTue 
jopne  fur  ceo,  $  fpecial  Serbia 
trobe  futt  a  celt  effeSU  Clue  nebant 
^nminiuration  commit  al  Defen-- 
Oant  John  Hope  pjifott  en  fes 
matnes  touts  les  biens  nel  inte= 
ffate  (ultra  220 1.  balue)  $  an  mfpofe 
e  concert  eur  a  fon  p?oper  ufe> 
Clue  le  Defennant  ap?es  annum* 
ftration  fue  le  ntt  Hope  pur  recobe- 
rp  nes  biens  ott  le  naltte  tie  eur: 
Ct  pennent  le  futt,  le  Defendant 
g  Hope  cobenant  mutttallp  per  ar= 
tides  feal  per  auter  ne  eur* 1.  Clue 
le  nit  Hope  neliberoittottt  Us  totems 
tttent  benn  per  lup  in  fpede  a  le  ntt 
Defenbant*  €t  que  il  pairott  pur 
les  biens  peUup  nifpofe  mm 
70 1.  nebant  pap)  r%ol.  a  le  Defetv 
nant+  Ct  que  il  permittetott  le 
Defennant  a  nefenner  en  Ton 
nofme,  tin  futt  (parttcularment 
mention)  $  touts  auter  fttits  que 
rerront  po?t  le  p?ocljetn  terme  bers 
lup  come  Crecttto?  ne  fon  to?t  nei 
iuteffate*  <£t  le  Defennant  cove- 
nant que  il  nefenn?a  a  res  coffs 
touts  ne  nits  futts  $  fane  le  nit 
Hope  innemne  enbees  touts  jiflff* 
ntents  $  namages  fttt  le  fuits  a- 
bantnit*  SDuffet  fttit  ttobc  que 
Hope  nan  pap  arcunnenier  covenant 
neifre  pap  al  Defennant*  Cf  que 
le  Defennant  pur  nonpayment,  an 
fue  le  ntt  Hope  $  arreft  lup  $  que  il 
eft  ttncoje  en  cttfioop  fur  lentt  futt; 
<Et  cutter  ([lit  le  Defennant  an 
began*  le  ntt  biens  al  balue  be  220L 
$^es  quant  al  rcQnue  ne  biens  nue 
quel  Hope  luu  mefme  an  pofTeUe,  le 
abbtfement  nel  Court  fust  p?ie*  €t 
ceo  futt  le  quefliott  en  lep*  an 
le  Defennant  per  ccttr  articles 
an  fait  lup  mefme  liable  al  oebafta- 
uit  pur  les  centers  nient  pap  a  lup* 
ptr  le  Defennant  futt  ntt,  que 
ap- 


UPON  Scire  Fac.  out  of  Chancery 
againft  the  Defendant  as  Admini- 
ftrator  for  800/.  Debt  due  from  his 
Inteftate  on  a  Recognizance  acknow- 
ledged before  Sir  John  Keeling,  chief 
Juftice  of  B.  R.  it  was  returned  that 
by  Inquifition  it  was  found  that  the 
Defendant  had  wafted  Goods  of  the 
Inteftate,  and  converted  them  to  his 
own  Ufe,  to  the  Value  of  the  faid 
Debt;  whereupon  the  Defendant  ap- 
peared, and  traverfed  that  he  had  waft- 
ed, and  Iflue  was  joined  thereupon, 
and  a  fpecial  VerdicY  was  found  to  this 
Effect.  That  before  Adminiftration 
committed  to  the  Defendant,  John  Hope 
took  into  his  Hands  all  the  Inteftate's 
Goods  (of  above  200/.  Value)  and  had 
difpofed  and  converted  them  to  his 
own  Ufe.  That  the  Defendant  after 
Adminiftration,  fued  the  faid  Hope  for 
Recovery  of  the  Goods,  or  the  Value 
of  them  ;  and  pending  the  Suit,  the 
Defendant  and  Hope  covenanted  mu- 
tually by  Articles  fealed  by  each  of 
them.  1.  That  the  faid  Hope  mould 
deliver  all  the  Goods  not  fold  by  him 
in  Specie  to  the  faid  Defendant,  and 
that  he  fhould  pay  for  the  Goods  by 
him  difpofed  of  (befides  70/.  before 
paid)  650/.  to  the  Defendant.  And 
that  he  fhould  permit  the  Defendant  to. 
defend  in  his  Name  a  Suit  (particularly 
mentioned)  and  all  other  Suits  that 
fhould  be  brought  the  next  Term  againft 
him  as  Executor  in  his  own  Wrong, 
of  the  Inteftate.  And  the  Defendant 
covenanted  that  he  would  defend  at  his 
Cofts  all  the  faid  Suits,  and  fave  the 
faid  Hope  harmlefs  againft  all  Judg- 
ments and  Damages  on  the  Suits  afore- 
faid.  It  was  further  found  that  Hope 
had  not  paid  any  of  the  Money  cove- 
nanted to  be  paid  to  the  Defendant : 
And  that  the  Defendant  for  Non-pay- 
ment had  fued  the  faid  Hope,  and  ar- 
refted  him,  and  that  he  is  ftill  in  Cufto- 
dy  on  the  faid  Suit.  And  further, 
that  the  Defendant  had  wafted  the  faid 
Goods  to  the  Value  of  220/.  But  as 
to  the  Refidue  of  the  Goods  due,  which 
Hope  himfelf  had  poffeffed,  the  Advice 
of  the  Court  was  prayed.  And  this 
was  the  Queftion  in  Law,  Whether 
the  Defendant  by  thofe  Articles  had 
made  himfelf  liable  to  a  Devaftavit 
for  the  Money  not  paid  him.  For 
the  Defendant  it  was  faid,  that  it 
ap- 
1 
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apptert  i'cp  que  mil  ratfisfasfcn  eft 
fait  pur  less  wen*  folonque  le  coue* 
nant.  <£t  actoja  eft  mil  pica  cit 
bar  fans  fatisfaStom  Start  equita- 
ble nmfftttfffoti  recta  fait  en  le  cafe 
en  fafcour  Del  atmumfftato?,  come 
18  h.  6.  4.  u  ite  fetta  cljarge  pee 
bten0  que  nuuont  en  fon  cuftotuu 
m  coment  futt  agree  que  a  tsifcljar= 
ger  tux  trefpaf0  cu  releafe  fait  le 
ualtte  aflrt0,  unco?e  quanfc  le  mat= 
ter  reft  folentent  en  lagtecment 
fans  fatissfaaton,  la  eft  mil  altera- 
tion oel  property,  $  le  to?t-fefo? 
neft  tufcljarge  per  ceft  etccttto??  a= 
gteentcnt,  fct't  il  per  parol  ou  fait, 
come  eft  icp*  IDcl  auter  part  futt 
urge  $  refoliie  per  le  Court,  que 
ceft  un  devaftavit  $  que  raomim-- 
ftrato?  ferra  cljarge,  car  le  p?oper= 
tv  Bc0  mens  eft  cljamje  per  ceft  a- 
greement,  car  le  Defendant  ao  ac- 
cept tie  le  tut  covenant  pur  leg 
Irien0,  que  operate  come  mi  fale  per 
Itun  €t  auterment  Hope  ferra  tieur 
foit0  cljarge,  Ct  futt  le  foil?  oel 
Defendant  a  fair  tiel  contract  Ct 
jutgment  futt  none  pur  le  Plain* 

tiff*  Vide  Yelv.  fol.  10.  Cafe  de  Go- 
ring. 


Inhabitants  del  Taroch  del 

Berraondfey. 

a  Mod.  2x2.  Q2J&   Habeas  Corpus  ff0  fttetOltt 

1  Mod  235.  o  po?ta  leuar,  $  per  Damai  futt 
iNeir.Aor.  pjie,  que  1I0  ferropent  tJifcljawc, 
7tf9.pi.  17.  pur  ceo  que  nappiert  per  le  Signifi- 
cavit  que  ils  fueront  commo?ant  en 
le  Diocefte  oel  CDefqtte  que  eur 
etcemmenge  al  temps  netcom- 
mengement  $  put  ceo  tl  cite  Moor 

n.  667.  Cafe  de  Beaumont,  &  Latch 
174.  Cafe  de  Browne,  que  futt  bail 
t!C  bene  effe  fttt  cap.  exc'.  1.  Put  CeO 

que  futt  !}O?0  fon  Pieces*  2.  due 

Ic  caufe  (effeant  put  Defamation) 

neft  Being  s  Eiiz.  cap.  23.  $0e$  ja 

Buiiir.  part  per  Cur.  $  leg  Cletk0  le  pattp  uoct 

Cared"'       *"**  Habeas  Corpus  &  fur  rettttU  DC 

Peerfon.      ceo  piece  ceft  matter ;  €t  il  auri 

Urge  Roll.  1  Rep.  p.  136.  Cafede  Fox 

que  futt  auri  bail  •  $0zs  per  Cur. 
lr 0  P?tfoner0  fuetont  remann,  eat- 
en le  Cafe  t?e  Fox  le  caufe  mention 

CU  fe   Significavit  ftttt  pttt  ItteUt  U- 

rpono'  attjr  cettain  articles!  $ne  mra 
quniK  ou  tse  quel  nature,  (flint  que 
poit  appear  que  le  Court  an  ju= 
rtsof  aiom  €t  coment  qttele  caufe 
tie  futt  afcun  tic  cur  mention  en  le 
as  nc  5  El-  $  tfiiut  nui  penalty  eft  up 
etirre  imcoje  le  ercommuntcation 
poet 


appears  here  that  no  Satisfaction  is 
made  for  the  Goods  according  to  the 
Covenant.  And  an  Agreement  is  no 
Plea  in  Bar  without  Satisfaction  :  Alfo 
equitable  Conftruction  mail  be  made 
in  the  Cafe  in  Favour  of  the  Admini- 
itrator,  as  18  H.  6.  4.  he  mall  not  be 
charged  for  Goods  that  fnall  die  in  his 
Cuftody.  And  tho'  it  was  agreed  that 
the  Difcharging  a  Trefpafs  or  Releafe 
makes  the  Value  Affets,  yet  when  the 
Matter  refts  folely  in  the  Agreement 
without  Satisfaction,  there  is  no  Alte- 
ration of  the  Property  ;  and  the 
Wrong-doer  is  not  difcharged  by  that 
executory  Agreement,  whether  it  be 
by  Word  or  Deed,  as  it  is  here.  On 
the  other  fide  it  was  urged,  and  re- 
folved  by  the  Court,  that  this  is  a 
Devaftavit,  and  that  the  Adminiftra- 
tor  fhall  be  difcharged,  for  the  Proper- 
ty of  the  Goods  is  changed  by  this 
Agreement ;  for  the  Defendant  had 
accepted  of  the  faid  Covenant  for  the 
Goods,  which  operates  as  a  Sale  by 
him.  And  otherwife  Hope  will  be 
twice  charged  ;  and  it  was  the  Defen- 
dant's Folly  to  make  fuch  a  Contract. 
And  Judgment  was  given  for  the  Plain- 
tiff.   See  Teh.  fol.  1  o.  Goring  s  Cafe. 


Inhabitants  of  the  Parifh  of 
Bermondfey. 


UPON  Habeas  Corpus  they  were 
brought  to  the  Bar,  and  by  Dar- 
nal  it  was  prayed  that  they  might  be 
difcharged,  for  that  it  did  not  appear 
by  the  Significavit  that  they  were  com- 
morant  in  the  Diocefe  of  the  Bifhop 
who  excommunicated  them  at  the  Time 
of  the  Excommunication  ;  and  for  this 
he  cited  Moor  n.  667.  Beaumont's  Cafe. 
And  Latch  1 74.  Browne's  Cafe,  who  was 
bailed  de  bene  effe  upon  a  capias  excom. 

1.  Becaufe  he  was  out  of  his  Diocefe. 

2.  For  that  the  Caufe  (being  for  De- 
famation) is  not  within  5  Eliz.  cap.  23.  Bulrtr./wf  r. 
But  there,  according  to  the  Opinion  of  p.  1x2.  Peer- 
the  Court  and  the  Clerks,    the  Party  fon'J  Cafi- 
muft  fue  a  Habeas  Corpus,  and  on  Re- 
turn of  it  plead  that  Matter.     He  alfo 

urged,  Roll.  1.  Rep.  p.  136.  Fox's  Cafe, 
who  was  alfo  bailed  ;  but  the  Prifoners 
were  remanded  by  the  Court.  For  in 
Fox's  Cafe  the  Caufe  mentioned  in  the 
Significavit  was  for  not  anfwering  to 
certain  Articles,  and  did  not  fhew 
what,  nor  of  what  Nature  ;  fo  that 
it  might  appear  that  the  Court  had 
Jurifdiction.  And  though  the  Caufe 
was  not  any  of  thofe  mentioned  in 
the  Ad:  of  5  Eliz.  and  fo  no  Penalty 
is  incurred,  yet  the  Excommunication 
may 


$>o 
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poet  effre  ben,  ee  ceo,  content  fott 
ttul  abbiticn  Ul  mittcrp  que  re  vera 
eft  nccclfarp  purfairc  k  offenbet  al 
fncttrre  le  penalty,  Cr.  Car.  Cafe  de 

Hughs  198.  &    Jones  226.  \Z  mefttie 

cafe,  cu  eft  Hit  que  per  ieffat'  le0 
penalties  la  mention  font  uircljatge 
per  tsil  cefeff,  oubclcaufe,  ou.an* 
ration,  nemp  le  inipnfur.ment  cu 
lerconnneugcment* 


may  be  good,  and  this,  tho'  there  be 
no  Addition  of  the  Myftery,  which  re 
vera  is  neceffary  to  make  the  Offender 
incur  the  Penalty,  Cr.  Car.  Hhghs's 
Cafe,  198,  and  Jones  226.  the  fame 
Cafe,  where  it  is  faid  that  by  the  Stat, 
the  Penalties  there  mentioned  are  dis- 
charged by  fuch  Defect,  either  of  the 
Caufe,  or  Addition,  not  the  Imprison- 
ment or  the  Excommunication. 


Cumbr. 

Der. 

3  Keb.  671, 

790,  <Slo. 

2  Levins 

162. 

2  Nelf.  Abr. 

911,8. 


Le  Evefque  de  Carlifle  verfits 
Wells,  lntr.  Trin.  27  Car.  2. 

tB  befit  fur  obligation  tie  Cobe* 
I  nant*  JLe  Defendant  fur  ©per 
fcel  cenbition  (que  fttft  que  ou  le 

tUitiOlt  Del  Fr.  Munkhoufe,  both  for 
Perfon  and  Portion,  was  committed  to 
the  Defendant  during  her  Minority, 
that  he  fhall  bring  her  up  and  maintain 
her  well,  and  pay  her  Portion  at  her 
Age  of  Twenty-one  Years,  or  fooner, 
if  flie  be  married,  or  if  fhe  die  before, 
to  her  Executors  or  Administrators,  or 
where  the  Law  (hall  appoint,  and  ac- 
count when  required,  and  Save  harm- 
lefs  the  Ordinary,  and  enter  fuch  far- 
ther   Security   as   fhall   be   required,) 

plebe  que  le  Cbefq;  pjetenbant  que 
ii  an  poiar  bappoint  €uto?0  $  Cu- 
rator us  3infantss  tiein0  Ton  mo* 
cefle,  $  a  pjenber  tiel  obligation 

OUe  tiel  COntlitton  illicite  St  extorfive 

cra&eroit  $  pjifoit  ceff  obligation 

colore  &  praetextu  officii  fui  pro  cufto- 
dia  &  tuitione  predict',  $  le  SDefeit* 
tiattt  ea  de  cauSa  fecit  &  Sigillavit,  &c. 
le  bit  Obligation,  ubi  revera  per 
Legem  terras  ntfl  ©Jbinai'P  OOit  p?ett= 

tcr  tiel  obligation*  ct  iflint  le 
obligation  fie  extorfive  eras'  $  capt' 
eft  boib.  @>ut  ce  plea  le  Plaintiff 
Demur  generaiment*  Pro  Quer.  fuit 
argue  que  Ic  bonb  eft  legitime,  $ 
eft  le  ufual  bonb  en  tiel  cafes  en  le 
p?obince  be  Everwicke,  enter  per 

leg  €lltO?0  $  CtiratO?0,  Swinburn 
102,  108.  Ct  le  aft  be  23  Car.  2.  cap. 

10.  p?ift  notice  be  leg  cuftomeg  bel 
bitP?obince$ab  tin  p?obifo  que 
rtens  en  le  bit  aa  p?ejubicera 
cur*  2.  Celt  bonb,  fi  afeun  part 
be  conbition  neft  lopal,  uncoje 
il  remain  bone  pur  le  refibuc, 
car  mil  m  be  parliament  fait 
ceo   boib,   come  fur   iact   be  23 

Hen.  6.   BC0     OTCOllt0,    IUC0    CCO 

reft  folement  fur  le  juogment  ntl 

Common  Hep,  que  aboib  le  bonb 

folc< 


The  Bifliop  of Carlifle  againft  Wells. 
Entrcd  Iriff.  27.  Car.  2. 

IN  Debt   upon  Bond  of  Covenant. 
The  Defendant  upon  Oyer  of  the 
Condition   (which  was,    that  whereas 
the  Tuition  of  Fr.  Munkhoufe,  both  for 
Perfon   and  Portion,    was  committed  to 
the  Defendant  during  her  Minority,   that 
he  fhall  bring  her  up,  and  maintain  her 
•well,  and  pay  her  Portion  at  her  Age  of 
21  Tears,  or  fooner,    if  fie  be  married, 
or  if  fie  die  before,    to   her  Executors  or 
Adminifirators,  or  where  the  Law  fhall 
appoint,   and  account  when  required,  and 
fave  harmlefs  the  Ordinary,    and  enter 
fuch  farther  Security  as  Jball  be  required,') 
pleaded  that  the  Bifhop  pretending  that 
he  had  Power  to  appoint  Tutors  and 
Curators  of  Infants  within  his  Diocefe, 
and  to  take  fuch  Bond  with  fuch  Con- 
dition, illicite  S3  extorfive  exacted  and 
took  this  Bond  colore  &  praetextu  officii 
fui  pro  cufiodia  &  tuitione  prcedicT,  and 
the  Defendant  ea  de  caufa  fecit  &  figil- 
lavit,  &c.    the  faid  Bond,   ubi  revera 
per  legem  terra  no  Ordinary  ought  to 
take  fuch  Bond  ;   and  fo  the  Bond  fie 
extorfive   exacted    and  taken,    is  void. 
On  this  Plea  the   Plaintiff  demurred 
generally.     For  the  Plaintiff  it  was  ar- 
gued that  the  Bond  is  legal,  and  is  the 
ufual  Bond  in  fuch  Cafes  in  the  Pro- 
vince of  Everwike,  entred  into  by  the. 
Tutors  and  Curators,    Swinburn  102. 
108.  And  the  Act  of  23  Car.  2.  cap.  10. 
takes  Notice  of  the  Cuftoms  of  the 
faid  Province,  and  has  a  Provifo  that 
nothing  in  the  faid  Act  fhall  prejudice 
them.     2.  This  Bond,  if  any  Part  of 
the  Condition  be  not  legal,   yet  it  re- 
mains good  for  the  Refidue,  for  no  Act 
of  Parliament  makes  that  void,  as  upon 
the  Act  of  23  H.  6.  of  Sheriffs,  fmt  this 
reSts  only  upon  the  Judgment  of  the 
Common  Law,  which  voids  the  Bond 
only 
1 


Cumbr. 
Debt. 
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rolement  quant  al  illegal  part  Uri 

CdnZltttOtt,  3  Co.  Cafe  de  Twine,  fol. 

82,  83.  Dei  outer  part  fait  urge 
que  ce  bona  eft  BoiB  pec  tout,  car 
1.  H'oifcinarp  uao  point  a  grant 
tiel  tuition  (Q3e0  ceo  ne  fui't  afcer 
per  le  plea,  tffint  que  le  plaintiff 
per  replication  poet  ailcBrre  Ic  cti- 
Come)  2-  Clue  le  bono  eft  illegal 
per  le  Common  lep,  car  eft  crto?- 
tfdii,  Co.  p.c.  149.  auicif  ceil-  bonB 
eft  p?ife  en  le  nofme  Bel  CBcfque, 
ou  fi  le  matter  Bel  conBition  ftut 
legal  il  Boit  effre  p?ife  en  le  nofme 

Bel  HOP,  Roll.  Rep.  1.  p.   no.  Cafe 

de  Bradford.  Curia  ad  vifare  vult. 


only  as  to  the  illegal  Part  of  the  Con- 
dition, 3  Co.  IwinesCafe,  fol.  82.  83. 
On  the  other  fide  it  was  argued  that 
this  Bond  is  void  throughout,  for 
1.  The  Ordinary  hath  no  Power  to 
grant  fuch  Tuition  (but  that  was  not 
averred  by  the  Plea,  fo  that  the  Plain- 
tiff by  Replication  may  alledge  the 
Cuftom).  2.  That  the  Bond  is  illegal 
by  the  Common  Law,  for  it  is  Extor- 
tion, Co.  P.  C.  149.  Afo  this  Bond  is 
taken  in  the  Name  of  the  Bifhop, 
whereas  if  the  Matter  of  the  Conditi- 
on were  legal  it  ought  to  be  taken  in 
the  Name  of  the  King,  Roll.  Rep.  1. 
p.  no.  Bradford's  Cafe.  Curia  advifare 
vult. 


Briers  verfiis  Bolton.  Intr.  Hil 
&  28  Car.  2.  Rot.  709. 


-7 


inRiers  pqHaff  erto?  fur  judgment 


Lane. 

?rKeb  6o-   £>  Mt*  it!»  cffeant  Pontiff en 

74*;       ''  KepleSm,  ad  Affif.  Com.  Lane.  g>ut 

Or-  skinner  Special  pieaBingg  le  parties  Be= 

MS.  fcenB   a  Ceff  ifltte,  ait  Roger  Briers 

pere  Bel  plaintiff  28  Jan.  1656.  n- 
gree  ou  p?omife  ooe  ou  a  Mary  fa 
file,  a  Boner  $  paper  150 1.  pur  fa 
marriage-portion*  ©ur  que  utt 
fpeciaf  BcrBict  ftut  troBe,  a  ceft  ef= 
feet*  £due  Roger  effeant  fcittc  Bes 
tetreg  ou  le  Biffrefg  fttit  pjife  (inter 
aha)  enfeoffs  BiBeris  perrons  a  fe^ 
peral  ttfeg,  €n  que  futt  tin  p?oBifo 
Bonant  a  Iup  polar,  a  granter  al  af= 
cun  perfons  ou  perfon  tin  annuity 

Be  20  1.  per  annum  ljO?g  BeS  p?emtf= 

fes  a  commencer  ap?es  fa  nio?t  at  a 
conttnuer  tv  long  jufqtte  cljefcun 
file,  ncrap  ntarrp  a  le  temps*  Be  fa 
mo?t,  Bit  marrp,  $  le  marriage* 
portion  Be  quel  p?cmtfe  ou  agree 
Beftre  pap,  ferrott  unpap  in  tout 
ou  part  a  fa  mojt,  Ijcjs  it  Bit  rent 
aBopcnt  leBp  200 1.  enBers  lour  p?e= 
ferment*   €t  outlet  que  fur  le  Be- 

fire  Bel  Slpleffe  Be  Mary  a  Roger,  il 

P?omife  $  agree,  a  Boner  al  Mary 
150 1.  come  un  p?oBtuou  pur  elle, 
S©eg  que  Mary  ne  fttit  p^efent  ou 
p?iBp  a  le  Befire,  $  que  fttit  mil 
mention  Bel  marrtage-po?tion»  €t 
que  apm  Roger  per  fon  fait  in- 
Bent  entre  Iup  $  Mary  tecitant 
fon  polar  per  le  Bit  fettlement, 
9  en  purftiance  Be  ceo,  $  en 
conlfaeratfon  Be  fon  natural  a- 
mottr  $  affegion,  grant  un  annttitp 
Be  20 1.  ijo?0  lee  Bit  terres  al  Mary 
a  commencer  ap?eg  fon  mo?t,  $ 

a 


Briers  againft  Bolton.  Entred  Hill. 
27  and  28  Car.  2.  Roll  70$. 

BRiers  brought  Error  on  Judgment 
againft  him  being  Plaintiff  in  Re- 
plevin, at  the  Affifes  for  the  County 
of  Lancafter.  On  fpecial  Pleadings  the 
Parties  came  to  this  Iffue,  Whether  Ro- 
ger Briers,  the  Plaintiff's  Father,  2%Jan. 
1656.  agreed  or  promifed  with  or  to 
Mary  his  Daughter,  to  give  and  pay  150/. 
for  her  Marriage-Portion.  Whereupon 
a  Special  Verdid  was  found  to  this 
Effect.  That  Roger  being  feized  of  the 
Lands  where  the  Diftrefs  was  taken 
(inter  alia)  enfeoffed  divers  Perfons  to 
feveral  Ufes,  wherein  was  a  Provifo 
giving  him  Power  to  grant  to  any  Per- 
fons or  Perfon  an  Annuity  of  20/.  per 
Ann.  out  of  the  PremifTes,  to  commence 
after  his  Death,  and  to  continue  fo 
long  until  each  Daughter,  not  married 
at  the  Time  of  his  Death,  or  married, 
and  whofe  Marriage  Portion-promifed 
or  agreed  to  be  paid,  fhould  be  unpaid 
in  the  Whole,  or  in  Part  at  his  Death, 
out  of  the  faid  Rent  had  raifed  200  /. 
towards  their  Preferment.  And  further, 
That  on  the  Defire  of  the  Grandmother 
of  Mary  to  Roger,  he  promifed  and 
agreed  to  give  to  Mary  150/.  as  a 
Provifion  for  her,  but  that  Mary  was 
not  prefent  or  privy  to  the  Defire,  and 
that  there  was  no  Mention  of  the  Mar- 
riage-Portion. And  that  afterwards 
Roger,  by  his  Deed  indented  between 
him  and  Mary,  reciting  his  Power  by 
the  faid  Settlement,  and  in  Purfuance 
thereof,  and  in  Confideration  of  his 
natural  Love  and  Affection,  granted  an 
Annuity  of  20  /.  out  of  the  Lands  to 
Mary  to  commence  after  his  Deceafe,and 
N  to 


Lane. 
Error. 


P* 
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n  continucr,  iufqttc  t\  o«  Sw*  nf= 
figns  recetuerott  ou  pott  recriuer 
et  aucr  ij©i.  ou  tant  Oe  ceo  come 
fecrott  arere  a  fott  mo?t,  ljo?S  ou 
per  le  oit  rent*  Ct  que  ap?es  Mary 
confeitt  a  ceo,  $  ap?es  en  le  ore  eel 
Roger,  tnc0  fa ii si  fon  content,  $  ett- 
conter  fa  oolunt  marrp  le  pate* 
tiff,  $  quod  tunc  nul  agreement  fttit 

pro  aliqua  portione  nupmli.     Cllte  a= 

p?es  xMary  ntontft  $  armum'ftration 
tie  fes  oiens  futt  commit  a  le 
IsiatntuT,  que  apjes  le  mo?t  Oel 
Roger  otftrctnc  pur  10 1.  net  t>it  rent 
eftcant  none  arere  ■,  Sed  utrum  Ro- 
ger agree  ou  pjomtfc  ooc  ou  al 
Mary  a  ooncr  $  paper  a  Iup  150 1. 
pur  fa  marrtaa;e=po?tton,  $c*  lc3tt= 
tv  pjnp  le  aODife  oe  le  Court*  Ct 
Jed  luHges  oel  Lane,  penfoient  fur 
cc  ottOta,  que  Roger  ao  p?omife  $ 
agree,  sc.  Ct  oonaflent  juogment 
pur  le  aootuant*  et  fur  erro?  po?t 
per  Ic  plaintiff  tl  afliixne  ore  tenus 
pur  erro?*  1 .  Clue  le  iscrOia  (come 
eft  ttoue)  neft  coiiclufioc  al  agree- 
ment en  time,  mes  folement  argu- 
mentative per  cireumftattces,  que 
ne  fatt  tut  prrftaoertsia*  Ctpttr 
ceo  fttit  cite  Ijojgs  le  Cafe  5e  Cljan* 
cello?  oel  Oxon,  10C0.  le  CaCeoe 

Meriel  Littleton,  f.  56.  Ct  ergo  ItOOel 

Venire  fac.  ooit  eftre  agaro*  Z.  @1 
le  oetOia  aO  eftre  Oireament  ttooe 
pur  le  aootoaut,  ttnco?e  juogment 
ne  ooit  eftre  Done  pur  Itty,  car  fttr 
tout  le  matter  Oifclofe,  $  en  le 
pleoing  $  le  oetOia,  il  appicrt  que 
Roger  naO  purftte  fon  poiar  en  ce 
care,  $  none  nul  rent  eft  grant  a  le 

Oit  Mary,  tj  ergo  le  OifftCS  neft  lOp= 

alment  fait*  Car  fttit  Ott  que  fin- 
tent  oel  poiar,  quant  aur  files  mar- 
ry en  le  Vie  Oel  Ipere  fttit  a  p?e= 
fcroer  ettr  fottuS  le  gooerm't  oel 
JPere,  $  lagreement  Ooit  eftre  per 
le  perc  fur  treaty  oe  marriage  a= 
Dec  le  baron  ou  arcttn  Oe  fes  a= 
im'csu  Ct  en  ce  care  Ic  poiar  cna= 
ole  Iujj  a  fair  fecttritP  a  le  baron 
pur  le  portion  agree*  Ct  cell  le 
common  fence  oes  parols,  et  con- 
ffruttion  Ooct  eftre  fait  folonqtte 
ceo,  que  le  agreement  ooe  la  file 
fans  afcttn  communication  Oel  mar= 
waive  ne  pas  refponoc,  $  itv  eft  mil 
pjoutOoit  pur  afcttn  file  marry  a  le 
mc?t  tiel  pere*  Del  attter  part 
futt  Kit,  que  ceff  grant  fttit  fait 
per  Hit  p?ooiftQit  pur  la  file*  ct 
le  Ott  grant  affitme  ceo  oeftrc 
accojoant  a  le  Ott  poiar  que 
eft  recite  per  le  fait,  $  ergo  fer 
ra  tntcim  pur  tut  marriage-por- 
tion, autctment  neft  purluant  a 
ic  poiar  folonqtte  le  erpjefle  pa* 
rois  oe  poiar*  93cg  le  eftes  $  fuu* 
ftanee  or  ic  poiar  eft  oe  enaltfct 
le 


to  continue   until  fhe   or   her    Affigns 
fhould  or  might  receive  and  have  150  /. 
or  fo  much  thereof  as  fhould  be  in  Ar- 
rear  at  his  Death,   out  of  or  by   the 
faid  Rent.     And  that  afterwards  Mary 
confented  thereto,    and  after   in   the 
Life-time  of  Roger,    but  without   his 
Confent,  and  againft  his  Will,  married 
the  Plaintiff,    and  quod  time  there  was 
no  Agreement  pro  aliqua  portione  nnp- 
tiali.     That  afterwards  Mary  died,  and 
Adminiftration  of  her  Goods  was  com- 
mitted to  the  Plaintiff,  who  after  Roger's 
Death  diflrained  for  10/.  of  the  faid 
Rent  being  then  in  Arrear  :  But  whe- 
ther Roger  agreed  or  promifed  with  or 
to  Mary,   to  give  and  pay  her  150  /. 
for    her  Marriage-Portion,  £3c.     The 
Jury  prayed  the  Advice  of  the  Court. 
And  the  Judges  of  Lancefter  were  of 
Opinion  on  this   Verdict,  that   Roger 
had  promifed  and  agreed,  &>c.  and  gave 
Judgment  for  the  Avowant.     And  up- 
on Error  brought  by  the  Plaintiff,  he 
affigned  ore  tenus  for  Error.     1.  That 
the  Verdict  (as  it  is  found)  is  not  con- 
clufive  to  the  Agreement  in  IfTue,    but 
only  argumentative  by  Circumftances, 
which  does  not  make  a  perfect  Verdi ct. 
And  for  this  was  cited,  befides  the  Cafe 
of  the  Chancellor  of  Oxon,  1  o  Co.  Me- 
riel's  Cafe,  Littleton,  fol.  56.  And  there- 
fore a  new  Venire  Vac.  ought  to  be  a- 
warded.     2.  If  the  Verdict  had  been 
diredtly  found  for  the  Avowant,   yet 
Judgment  ought  not  to  be  given  for 
him  ;  for  upon  difclofing  of  the  whole 
Matter,    both  in  the  Pleading  and  in 
the  Verdict,  it  appeared  that  Roger  had 
not  purfued    his  Power  in   this  Cafe, 
and  then  no  Rent  is  granted  to  the  faid 
Mary,  and  therefore  the  Diftrefs  is  not 
legally  made.     For  it  was  faid,  that  the 
Intent  of  the  Power  as  to  the  Daughters 
married  in  the  Father's  Life-tin  e,  was 
to  keep  them  under  their  Father's  Go- 
vernment,   and  the  Agreement  ought 
to  be  by  the  Father  on  Treaty  of  Mar- 
riage with  the  Husband,   or  fome  of 
his  Friends.  And  in  this  Cafe  the  Power 
enabled  him  to  make  a  Security  to  the 
Husband  for  the  Portion  agreed.     And 
this  is  the  common  Senfe  of  the  Words, 
and  Conftruction   ought  to  be   made 
according  to  it,    that  the  Agreement 
with  the  Daughter,  without  any  Com- 
munication of  the  Marriage  does  not 
anfwer,    and   here  is  no  Provifion  for 
any  Daughter  married  at  the  Death  of 
the  Father.     On  the  other  fide  it  was 
faid,   that  this  Grant  was  made  for  a 
Provifion  for  the  Daughter.     And  the 
faid    Grant    affirms  it   to   be    accord- 
ing to   the  faid  Power  which  is  reci-' 
ted  by  the  Deed,   and  therefore  (hall 
be   intended   for   a  Marriage-Portion, 
otherwife    it  is   not    purfuanf   to  the 
Power,  according  to  the  exprefs  Words 
of  the  Power.     But  the    Effect   and 
Sabftance  of  the  Power  is   to  enable 
4  she 
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le  Pete  a  fair  p?0tUfi01t  put  Fa  filC,  the  Father  to  make  Provifion  for  his 
fOtt  \\  put  matriagf --pO?tiOtl  OU  iUt--  Daughter,whether  it  be  for  a  Marriage- 
tCnUCllt*  Curia  advifare  vult.  Portion,  or othevv/ik.Cariaadvifareviflt. 


Smith  verfus  Tracy,  Iritr,  Pafc. 
28  Car.  2. 


Smith  againft  'Tracy.  Entrcd  Tafch. 
28  Car.  2. 


Prohibition.  |__;  r,cmp  fGnJ.e  aj  inteifatc  Cue  le 
|.oe5iJ01'  Plaintiff  effeant  bel  entice  fanke 
750,' 776,  en  le  prerogative  Court  put  tut 
S06, 831.     uiffcf  button  beg  bicng  Ul  inteftate, 

1  moj.  209.  g  fUt  piogiftition  u  bemurrer  fuc 

2  mou.  204.  narration  en  ceo,  le  role  quelfion 
ig  -I?  futt,  u  le  ©Get  be  bemp  ranke 
I  Lev^  aiicca  btflttbutton  obe  leg  ifcece  $ 
173-  @>oerg  Del  entice  fanke.   Puc  le 

plaintiff  en  le  pjoijibition  Winning- 
ton  €>ollicitoi  General  bifoit  que 
il  agree  que  bebant  le  act  be  22  & 
23  Car.  2.  le  Canon  lep  ne  fefoit 
difference  enter  it  bemp  fanfcc  9  en= 
tire,  quant  al  grant  tie  abmini= 
ttratton,  ot  iffint  tefolbe  en  Ie  Court 
be  Delegates  en  le  Care  be  ©ir 

George  Sandys.     gpeg   Celt  Cflle  be* 

penb  fur  conlfcuaton  bel  Hit  art,  $ 

qttC  leg  patOlg  la  (legally  reprefent- 

ing)  feccont  intenb  folonque  le 
Common  lep,  que  nab  conObera- 
tion  bel  bemp  ranke,  nt'ent  pluig 
que  be  baffarb  eigne,  que  nabcra 
abmintffcation  ou  biffcibution,  co= 
ntent  foit  legitime  pet  Canon  lep  5 
Ct  natural  affeSton  nefl  tp  intenfe 
«l  bcutp  fanke  come  ai  entice.  Ct 
eft  bon  a  fetbec  le  inclination  Mi 
nature  $  le  intention  que  ferra  p?e* 
fume  en  Ie  inteffate,  en  le  btfpofi= 
tton  ne  feg  bieng.  .  Ct  tflint  fuit 
fait  en  le  cafe  be  reftbuarp  lega- 

mpr  ...  tee, Dyer,  Cafe  de  Ifted.  Ct  il  Cite 
Cafe  de         8«n  RolL  Prohib.  303.  Bendloes  132. 

ifted.  Del  autet  pact  fuit  argue  per  Holt 
&  Sanders  $  rcfolue  per  le  Court, 
que  le  S?ef.  ab  b?oit  a  biffribution, 
$  que  biftcibution  ferra  fait  fo!onq; 
ie  Canon  JLcp  que  fait  mil  biffe= 
rence  ent'  le  bemp  $  entire  fanke. 
Ct  ie  as  be  22  &  23  Car.  2.  nab  fait 
nfctm  alteration,  en  ce  matter,  $ 
CUr  leg  patoig  bel  bit  as  (enter  leg 
P?ocijein  be  fanke  en  egai  begcee) 
le  bemp  ranke  el!  t\>  p?ocljein  be 
fanke  come  lentire,  content  que  nab 
cp  mult  be  fanke,  $  eft  en  egal  be* 
gcee,  cac  ambibeur  font  be  mefme 
begcee,  bi?.  focc  $fcecc.  Ct  Con* 
fultationfuit  grant,  vide  Cr.  ei;z. 

Cafe  de  Swan  &  Gateland,  825.  &  Stile 

74>  75- 


TH  E  Defendant  being  Sifter  of  the  London, 
half  Blood  to  the  Inteftate,  fued  Prohibition, 
the  Plaintiff  being  of  the  whole  Blood, 
in  the  Prerogative  Court,  for  a  Diftri- 
bution  of  the  Goods  of  the  Inteftate  ; 
and  upon  a  Prohibition  and  Demurrer 
on  a  Declaration  therein,  the  fole 
Question  was,  Whether  the  Sifter  of 
the  half  Blood  fhall  have  Distribution 
with  the  Brother  and  Sifters  of  the 
whole  Blood.  For  the  Plaintiff  in  the 
Prohibition,  Wilmington,  Sollicitor  Ge- 
neral faid,  he  agreed  that  before  the 
Ad  of  22  y  23  Car.  2.  The  Canon 
Law  made  no  Difference  between  the 
half  Blood  and  the  whole,  as  to  the 
granting  of  Administration,  and  fo  re- 
folved  in  the  Court  of  Delegates  in 
Sir  George  Sandys's  Cafe.  But  this  Cafe 
depends  on  the  Construction  of  the 
faid  Ad",  and  that  the  Words  there 
{legally  rcprefenting')  fhall  be  understood 
according  to  the  Common  Law,  which 
has  no  Confideration  of  the  half  Blood, 
no  more  than  of  Baftard  eigne,  who 
fhall  not  have  Administration  or  Distri- 
bution, though  he  be  legitimate  by 
the  Canon  Law  :  And  natural  Affecti- 
on is  not  fo  intenfe  to  the  half  Blood 
as  to  the  whole.  And  it  is  good  to 
ferve  the  Inclination  of  Nature    and  y, 

the  Intention  which  fhall  be  prefumed 
in  the  Inteftate,  in  the  Difpofition  of 
his  Goods.  And  fo  it  was  done  in  the 
Cafe  of  a  refiduary  Legatee,  Dyer, 
IJled's  Cafe.  And  he  alfo  cited  Roll. 
Prohib.  303.  Bendloes,  132.  On  the  o-  Dyer,  571. 
ther  fide  it  was  argued  by  Holt  and  Ifted'/  Cafi- 
Sanders,  and  refolved  by  the  Court, 
that  the  Defendant  had  Right  to  a  Di- 
stribution, and  that  Distribution  fhall 
be  made  according  to  the  Canon  Law, ' 
which  makes  no  Difference  between  the 
half  and  the  whole  Blood.  And  the 
Acf  of  22  and  23  Car.  2.  had  made  no 
Alteration  in  this  Alatter,  and  on  the 
Words  of  the  faid  Ad,  (between  the 
next  of  Blood  in  equal  Degree)  the 
half  Blood  is  as  near  of  Blood  as  the 
whole,  though  it  has  not  fo  much  of 
the  Blood,  and  is  in  equal  Degree,  for 
both  are  of  the  fame  Degree,  viz.  Sifter 
and  Brother.  And  a  Consultation  was 
granted.  See  Cr.  EHz-  Cafe  of  Swan  and. 
Gat  eland,  825.  and  Stile  74.  75. 


Buller 


N  z 


Buller 
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3  Keb.  751,  Buller    verfiis    Waterhoufe.    Intr. 
Hl\  Ndf.       KM-  28  &  29  Car.  2.  Hot.  185. 

Hertfbrd!         O  ®  &   ««    ^rl°J  *  IC  ^nU   *1Et  tltt 

Trover.         Q  Stlt?  Be  Com1  Hertford  in  ttO- 

Poyar  dc     jjec  pUC  2  Cattaaf  ne'oois  ctefcant 

Revocation,  fo!;  |g  ^gg0?M  JjE  Bradford  in  COllt' 
ofB«hSd  Everwike,.   till    fpCCtal    fcCtBta  flltf 

Mottle  trotie  a  cefr  effeg*   Clue  3ft  John 

99.  Maynard  $  fa  feme  en  n?ott  nel 

feme  fttetont  feme  en  fee  nel  Eeao^ 

rp,  9  en  conflagration  Be  marriage 

Be  John  lOUt  fit0  9  5°°°1-  POjtlOlt 

cap  oue  fa  feme  intetiBuc,  $  put 
natural  affeaion  covenant  one  ©it 

John  Lawrence  $  ttQig  aittetjf  5e  tC> 

lation  a  ia  feme  intenoue,  a  lenep- 
£t  on  fine,  (que  fuit  ncco?oantmcnt 

leUP)  Del  nit  EettOJP  (inter  alia)  ill 

ttfe  ne  ©it  John  put  Sie,  remainocr 
a  fa  feme  pur  Hie,  tematnBet  at 
John  lout  fits  ftfes  ijcites :  P?oD?- 
fo  que  ferroit  lopal  a  ©it  John  oufa 
feme,  a  tetjofeer  leg  ufes  one  le  con* 
fent  nesnits  4  perfons  ou  les  futoi- 
nouts  ou  fututnoutne  tux  on  org 
Crecuto?s  ou  anminittratoiiS  nel 
rutBiBout  teff  tfie  folios  lour  mat'nc  ft 
real  t  ©it  John  moHiff,  ft  fa  feme 
enter,  ft  uenuoit  ie  nit  Eeao?p  al 
SDefennant  put  400 1.  pap,  ft  ioooi. 
culler  fecure  per  un  mortgage  nel 
nit  Ecao?p :  $3es  le  faie  ft  connep* 
mice  fuit  fang  Ic  confent  nel  nit 
Lawrence,  ie  fele  furninout  nes 
Uttss  4  pr tfons,  touts  queur  outlet 
lour  relation  fueront  nofme  tru= 
ftces  pur  le  pjefetuation  nel  effate 
ne  Ie  fits  ft  fa  feme,  ft  Be  lour  part* 
SDuffcr  fuit  trene  que  le  Defen* 
nant  nenant  Ie  faie  a  lup  an  no- 
tice nel  nit  fine  ft  connepancc  al 
ufes  :  €t  que  ie  50°°  1.  ft  tout  Ie 
confioetation  ertenn  t^  wen  al  Ee= 
ac?p  come  a  touts  les  attters  tet- 
teg*  €t  le  3iurp  fefott  tin  fpecial 
conclufton,  que  fi  le  connepancc  nel 
3Rctto?y  one  Ie  poiar  Be  relocation 
ananBit  fcit  ftaunulent  quant  al 
£)efen&aitt,  que  fuit  m\  putcljafet 
come  eft  ananott,  none  pur  ic  De-- 
ftnoanti  autetment  pur  le  plain* 

tiff*  Levins  pro  Defendente  atgue  que 

te  cafe  reft  folement  fut  le  claufe 
in  27  EHz.  ncg  connepancciB  one 
poiat  Be  relocation*  €t  que  ceft  ffa* 
tute  en  le  claufe  noit  effte  p?tfe  ii= 
fieralment,  come  touts  ftatuteg  fait 
pur  anopner  ftaun,  Co.  2.  inft.  no, 


Buller  again  ft  Waterhoufe.     Entred 
Hill.  28  and  29  Car.  2.  Roll  185-. 

ON  a  Trial  at  Bar  by  a  Jury  of  the  Hertford, 
County  of  Hertford  in  T rover,  for  Trover. 
2  Waggon  Loads  of  Wood  growing  on 
the  Rectory  of  Bradford,  in  the  Coun- 
ty of  Everwike,  a  Special  Verdict  was 
found  to  this  Effect.  That  Sir  John 
Maynard  and  his  Wife,  in  Right  of  the 
Wife,  were  feized  in  Fee  of  the  Recto- 
ry ;  and  in  Confideration  of  the 
Marriage  of  John  their  Son,  and  of 
5000/.  Portion  paid  with  his  intended 
Wife,  and  for  natural  Affection,  cove- 
nanted with  Sir  John  Lawrence  and 
three  others,  related  to  the  intended 
Wife,  to  levy  a  Fine  (which  was  ac- 
cordingly levied)  of  the  faid  Rectory 
(amongft  other  things)  to  the  Ufe  of 
Sir  John  for  Life,  Remainder  to  his 
Wife  for  Life,  Remainder  to  John 
their  Son  and  his  Heirs ;  provided  that 
it  mould  be  lawful  for  Sir  John  or  his 
Wife,  to  revoke  the  Ufes  with  the 
Confent  of  the  faid  4  Perfons,  or  the 
Survivors  or  Survivor  of  them,  or  of 
the  Executors  or  Adminiftrators  of  the 
Survivor,  teftified  under  their  Hand 
and  Seal.  Sir  John  died,  and  his  Wife 
entred  and  fold  the  faid  Rectory  to 
the  Defendant  for  400/.  paid,  and 
1 000  /.  more  fecured  by  a  Mortgage- 
of  the  faid  Rectory  ;  but  the  Sale  and 
Conveyance  was  without  the  Confent 
of  the  faid  Lawrence,  the  only  Survi- 
vor of  the  faid  4  Perfons,  all  which 
befide  their  Relation,  were  named 
Truftees  for  Prefervation  of  the  Eftate 
of  the  Son  and  his  Wife,  and  on  their 
Part.  Further,  it  was  found  that  the 
Defendant,  before  the  Sale  to  him,  had 
Notice  of  the  faid  Fine  and  Convey- 
ance to  Ufes :  And  that  the  5000  /. 
and  the  whole  Confideration  extended 
as  well  to  the  Rectory  as  to  all  the  o- 
ther  Lands.  And  the  Jury  made  a 
fpecial  Conclufion,  that  if  the  Convey- 
ance of  the  Rectory,  with  the  Power 
of  Revocation  aforefaid,  were  fraudu- 
lent as  to  the  Defendant,  who  was  a 
Purchafer  as  is  aforefaid,  then  for  the 
Defendant  ;  otherwife  for  the  Plaintiff 
Levins  for  the  Defendant  argued,  That 
this  Cafe  refted  folely  upon  the  Claufe 
in  27  Eliz.  of  Conveyances  with  Power 
of  Revocation.  And  that  that  Statute 
in  the  Claufe  ought  to  be  taken  libe- 
rally, as  all  Statutes  made  for  the  a- 
voiding  of  Fraud,  Co.  2.  Jnft.  no. 
2  in. 
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in.  flit  it  ©t&tlitZ  He  Marleb.d  e 
his    qui  primogenitos,  tmCOJC  ertCtlO 

al  mu'fne  fits  put  terns  en  I5unj 

Vide  Bridg-  tttgltfl),  Moor  pi.  843.  &  3  Co.  U 
man  23.  cafe  CF  Standen  &  Bullocke  Cite  til 
Lane  22.        Twine's  Cafe.     Ct   H  Mil)  flit  CC0, 

car  la  le  poiar  tie  relocation  futt 
ou  U  confent  oe  J.  s.  €t  neft  ttoue 
que  tl  futt  tin  effrange  on  perfon 
fttr  que  le  feoffo?  an  poiar,  €t 
ttncoje  it  confeepance  aofutjgc  fratt* 
anient  tiers  tin  purcfjafer.  93es 
tscl  auter  part  futt  atffue  per  poi- 
lexfen,  $  refoloc  per  le  Court,  que 
ceir  conuepance  neff  fraudulent 
Being  le  ott  claufe,  come  ne  pott 
eftre  penfe  que  futt  fait  a  oeceiuer 
tin  purcljafec  5  Car  eft  troue,  que 
il  ao  notice,  $  que  futt  fait  fur 
grauB  confioeration  ertenoant  a  le 
Heaojp*  £>onc  Icjs  parols  en  le  ntt 
claufc  Del  as  (a  lour  fcolunt  $  plat- 
fir)  tueront  obreiiie  $  interpret,  a 
lour  cfootce  liberty  $  eiesion  fans 
reftraint  oe  afcuin  S^es  icp  eft  un 
reftraint  a  it  Boftmt  et  plaifie  B'att* 
rers.  Ct  content  futt  agree  que 
liberal  conftruaion  nott  eftre  fait 
pur  fuppnnicr  frauo,  mes  care 
Boit  eftre  ufe  tiei  ConftruSion  a 
fttppo?t  fc lettm  connepances  fait 
fur  bon  confioeration/  Ciuantal 

Cafe  Oe  Moor  615.  &  3   Co.  Standen 

&  Bullocke,  le  confent  reffrainant 
le  poiar  la,  femble  oeftre  loDtye  en 
unp  rfon,  a  le  Bebotion  oel  fefo?, 
$■  merement  appoint  per  Iup :  99es 
icy  le  confioeration  grano,  $  le  con- 
fent place  en  perfons  trttff  pur  la 
feme,  ergo  ceft  ccnBepance  en  mil 
manner  fttjet  al  Dolunt  $  plaifir  oel 
fefo^s  come  le  ftatute  parle,  Cr.  2. 

456.  Cafe  de  Griffith,  Jones  411. 
Cafe   de  Lee.     Ct    fUOQ;mettt   fttit 

Bone  pur  le  plaintiff  per  totamCu- 


iii.  on  the  Statute  of  Marleb.  de  his 
qui  primogenitos,  yet  extends  to  the 
youngeft  Son  for  Lands  in  Borough 
Englijb,  Moor  pi.  843.  and  3  Co',  the  See  Brie 
Cafe  of  Standen  and  Bullock  cited  in  raan  -3- 
Swine's  Cafe.  And  he  relied  thereon,  Lanc  " 
for  there  the  Power  of  Relocation  was 
with  the  Confent  of  'J.  S.  and  it  is  not 
found  that  he  was  a  Stranger  or  Perfon 
on  whom  the  Feoffor  had  Power,  and 
yet  the  Conveyance  adjudged  fraudu- 
lent againft  a  Purchafer.  But  on  the 
other  fide  it  was  argued  by  Pollexfen, 
and  refolved  by  the  Court,  that  this 
Conveyance  is  not  fraudulent  within 
the  faid  Claufe,  as  it  cannot  be  thought 
that  it  was  made  to  deceive  a  Pur- 
chafer ;  for  it  is  found  that  he  had 
Notice,  and  that  it  was  made  upon 
great  Confideration  extending  to  the 
Rectory.  Then  the  Words  in  the  faid 
Claufe  of  the  Ad:  (at  their  Will  and 
Plea/are)  were  obferved  and  interpret- 
ed (at  their  Choice,  Liberty  and  Electi- 
on, i.  e.  without  the  Reftraint  of  any 
Man);  but  here  is  a  Reftraint  at  the 
Will  and  Pleafure  of  others.  And  tho' 
it  was  agreed  that  a  liberal  Conftrucfi- 
On  ought  to  be  made  for  fuppreffing 
Fraud,  yet  Care  fhould  be  ufed  to  make 
fuch  Conftruftion  as  may  fupport  fo- 
lemn  Conveyances  made  upon  good 
Confideration.  As  to  the  Cafe  in  Moor 
615,  and  3  Co.  Standen  and  Bullock,  the 
Confent  reftraining  the  Power  there, 
feemed  to  be  lodged  in  a  Perfon,  at  the 
Devotion  of  the  Maker,  and  meerly 
appointed  by  him :  But  here  the  Con- 
fideration is  great,  and  the  Confent 
placed  in  Perfons  intrufted  for  the  Wife, 
therefore  this  Conveyance  is  in  no  wife 
fubjecl  to  the  Will  and  Pleafure  of 
the  Makers,  as  the  Statute  fpeaks,  Cr.  2. 
456.  Griffith's  Cafe.  Jones 41 1.  Lee'sCafe. 
And  Judgment  was  given  for  the  Plain- 
tiff by  the  whole  Court. 


Warner  verfns  "White.    Intr.  Trin. 
28  Car.  2.  543. 

London. 

pet  rur  obr  j  &  tset  fur  obligation  oe  140 1. 
TJ:  I  mch    I  ^  contortion  recite  que  Warren 

See  1  Mod.     m  mm  fl  j0  g^gg-  fe  ?0  j 

2  Mod.  200.  bono,  $  fttit  in  cuftoop  toes  ®er* 

3  Lev.  137.  jeants  oe  Londres  fur  arreft  pur 
1  Neic  472,  \z  sit  oebt,  $  que  it  plaintiff 
1  Lmt*  *<?<?  al  rcqueft  oe  Defendant  an  per* 

1  6b8-mit  Warren  BaBers  fon  liber* 
tp*  S)?e  fi  le  Defendant  pap  le 
ott  70 1-  al  Plaintiff  toeban't  le 
25th  oel  Bit  Dec.  on   fi  le  De- 

fenoaat  on    or    before  Je   Hit   25th 

ten* 


Warner  againft  White.  Entred  cTrit2. 
28  Car.  2.  Roll  543- 

IN  Debt  upon  Bond  of  140/.  The     London. 
Condition  recited  that  Warren  was  Debt  on  Boni, 
indebted  to   the  Plaintiff  in  70  /.    by  Dalsd  l  DcC- 
Bond,  and  was  in  Cuftody  of  the  Ser- 
jeants of  London,  on  an  Arreft  for  the 
faid  Debt  ;    and  that  the  Plaintiff  at 
the  Defendant's  Requeft  had  permitted 
IVarren    to  have    his  Liberty.      Now 
if  the    Defendant  pay   the    faid    70/. 
to   the   Plaintiff  before  the    25th    of 
the    faid    December,    or    if   the    De- 
fendant   on   or  before  the  faid   25th 
fur- 
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UtifitZ  Warren  CtHSS  U  CtlftOtip  Dei 

Bit@ctjcant  rue  le  Bit  aSfo'n  a  eon* 
tinue  la  f'ufqtte  le  plaintiff  poet 
teclare  ftets  lup,  le  obligation  Be- 
ftre  soiU    Defendant  piese  que 

Beftaitt  iC  tilt  25th  Cel  Dec.  Warren 

moitifL  le  Plaintiff  Demur  ge- 
neral meut.  et  Poiiexfen  put  iup, 
argue  que  ie  Defendant  tsoit  pet= 
fofmet  lattter  part  Del  contortion, 
ftiTt  a  paper  lejS  Oenter&  $  que  U 
ed  emp?eft  ceo  fur  im\  9  cite  Cr. 

El  864.  Cafe  de  Moor  &  Baker.  5  Co. 
Cafe  de  Lambe.  Cr.  El.  396  &  539- 
Cafe  de  Greningham  verfus  Eure. 
Moorp.  241.11.  377-     Sj9fj8Cur.mil 

Difference  enter  ce  cafe  $  le  cafe  De 

Laughter  &   Monox   5  c°-  2I-    <£* 

iitDixment  fuit  Done  pur  le  Defen* 

Dahi' 5  quod  quer.  nil  capiat,  &c. 

Harvey  verfus  Harvey.  Intr.  Mich. 
28  Car.  2.  Rot.  236. 

Chefter.  T  C  Plaintiff  pO?t  Scire  fac.  ftetg 
Scire  fac.  JL,  j£  bail,  CSttCt  Cll  le  Portmote 
See5Nelf.  Court  %tl  Cttg  De  Chefter,  OU  8' 
fobi'o6a'  19°  m**  HiDgment  la  quod  Quer.  nil  ca- 

9  piat,  t!  po?t  crro?  Beoant  fe0  m 
jhccs  Del  ®?anD  demons,  Del 
CCciintp  De  Chefter  cu  ie  31u0ffmcnt 
tn  ie  Portmote  fuit  reuerfe*  €t  a- 
m$  ert02  fuit  po?t  De  ce  tiiDgment 
in  b.  r.  i  la  iamluBeur  faDgraentg 
ftieront  refterfe,  $  cuffer  que  ie 
plaintiff  recover  5°i-  Damages, 
at.  que  fuit  (come  tea  foftcnios) 
mtc  tin  part  Dun  ncife  en  ttofter  : 
et  quia  Ie  Defendant  ne  pap  le  Dit 
damages,  $c,  ne  lenotff  fon  co?pg, 
ce  scire  fac.  fuit  po?t  fters  ie  bail* 
SDefenDant  pieDe  que  mil.  Capias  i& 
ruiff  ucrss  ie  principal*  le  plain* 
tiff  replie  que  ilfuift,  €t  after  ceo 
per  ie  recoSu  le  jDefrmrcnt  oe» 
mur  generalment*  Ct  Tomfon  pro 

Defendant  urge,    I.  fflXUC  Ie  Capias 

fuit  ftotft,  car  il  ifluift  3  ans  ap?es 
ie  tuBgment  fans  ^cire  fac.  2.  per 
le  reftcrfal  tcp,  ii  neft  aftun  juDg= 
ment  en  ie  infeiiour  Court  enters 
Ie  Defendant,  $  iffint  Ie  bail  nemp 

liable,  Roll.  Bail  335-  Cr.  Jac.  203. 
Cafe  de  Fernely  &  Baflet,  &  Yelver- 
ton  f.  120.  &  Cr.  Jac.  95  &  363-  Nota, 

Difference  ou  le  juDgment  eft  af* 

firilie,  I  011  rcDerfC.  Cur.  advifare 
vult. 


furrender  Warren  into  the  Cuftody  of 
the  faid  Serjeants  on  the  faid  Action, 
to  continue  there  until  the  Plaintiff  can 
declare  againft  him,  the  Obligation  to 
be  void.  The  Defendant  pleads  that 
before  the  faid  25  of  Dec.  Warren  died. 
The  Plaintiff  demurs  generally  :  And 
Pollexfen  for  him  argued  that  the  De- 
fendant ought  to  perform  the  other 
Part  of  the  Condition,  viz.  to  pay  the 
Money,  and  that  he  had  taken  it  up- 
on him,  and  cited  Cr.  El.  864.  The  Cafe, 
of  Moor  and  Baker,  5  Co.  Lamb's  Cafe. 
Cr.  El.  396  and  539.  Cafe  of  Grening- 
ham againft  Eure.  Moor,  p.  241.  ;/.  377. 
But  the  Court  was  of  Opinion  there 
was  no  Difference  between  this  Cafe 
and  that  of  Laughter  and  Monox,  5  Co. 
21.  And  Judgment  was  given  for  the 
Defendant,  quod  quer.  nil  capiat. 

Harvey  againft  Harvey.    Entred 
Mich.  28  Car.  2.  Roll  236. 

THE  Plaintiff  brought  a  Scire  Fac. 
againft  the  Bail,  entred  in  the 
Portmote  Court  of  the  City  of  Chefter, 
where  after  Judgment  there,  quod  quer. 
nil  capiat,  he  brought  Error  before  the 
Juftices  of  the  Grand  Seffions  of  the 
County  of  Chefter,  where  the  Judgment 
in  the  Portmote  was  reverfed.  And  af- 
terwards Error  was  brought  of  this 
Judgment  in  the  King's  Bench,  and 
there  both  Judgments  were  reverfed, 
and  further,  that  the  Defendant  reco- 
ver 50  /.  Damages,  &c.  which  was  (as 
I  remember)  for  a  Part  of  a  Ship  in 
Trover  :  And  becaufe  the  Defendant 
did  not  pay  the  faid  Damages,  t$c.  nor 
furrender  his  Body,  this  Scire  Fac.  was 
brought  againft  the  Bail.  The  Defen- 
dant pleaded  that  no  Capias  iflfued  a- 
gainft  the  principal.  The  Plaintiff  re- 
plied that  it  did  iffue,  and  averred  it 
by  the  Record.  The  Defendant  de- 
murred generally  ;  and  Tomfon  for  the 
Defendant  urged,  1 .  That  the  Capias 
was  void,  for  it  iffued  3  Years  after  the 
Judgment,  without  Scire  Fac.  2.  By 
the  Reverfal  here,  there  is  no  Judg- 
ment in  the  inferior  Court  againft  the 
Defendant,  and  fo  the  Bail  not  liable, 
Roll.  Bail.  335-  Cr.  Jac.  203.  Cafe  of 
Fernely  and  Baffet ;  and  Telv.  f.  120. 
and  Cr.  Jac.  95  and  363.  Note  a  Diffe- 
rence where  the  Judgment  is  affirmed, 
and  where  reverfed.  Cur  advifare  vult. 


Chefter. 
Scire  Fac„s 


Taile* 


Tailer 
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Taller  verfm  Baker.  J/tfr.  28  &  29    Tfl/kr  againft  Baker.    Entred.  #/'//: 
Car.  2.  =8  and  29  Car.  2. 


*  Mod.  214.  17 13  net  Ie  plaintiff  Hectare  fur 
s-^  74S'  E>  tin  jutmmcnt  euie  pa  Iup  fcecg 
1  tvST;  Ie  Defendant  rue  que  le  £)efenuant 
£03.  al  pater  tiel  Plaintiff  fuit  commiffe 

1  Neic  Abr.  en  erccution  ol  Sgarfljal  tiel  Court 
3?> l6-  $  alnnce  permit  a  efcape  $  aleu  a 
large  rang  iaffent  Bel  plaintiff  ron 
Debtnemp  fatigfie,  $  que  il  nettntj; 
no  auter  erecution  i-erg  ie  Defcn- 
tattt,  perqef  actio  accrue*  lie  Defen- 
dant confefg  le  jimgtnent  9  ctccu= 

tiCIt,  $  pietie  que  ii  morabatur  in  ex- 
ecutione  pUC  lilt  Sit  $  plltig,  at  ap?eg 

conatus  fuit  a  tcoorr  le  plaintiff 

per  omnes  vias  &  modos  ut  fatisfaceret 

a  Iup  IcjS  tsenicrg,  meg  que  le 
plaintiff  an  re  remote  al  Ifeug  un- 
conug  al  intent  a  octeiner  le  JDt-- 
fenoant  en  pnfon  fur  que  il  au  pap 
leg  oenierg  recover  a  le  93arfljal  al 
tife  Del  Plaintiff;  et  fur  ceo  il 
iup  mit  a  large*  Le  plaintiff  per 
p?oteffation  que  le  ©efenoant  nati 
enoeaoour  a  trouer  le  plaintiff,  ne 
que  ii  an  pap  le  oenierg  a  le 
S^acfijal  al  tife  tiel  Plaintiff,  put 
plea  oit,  que  il  toutg  foitg  ap?eg  le 
erecution  fuit  commojantal  Weftm. 
$  que  le  Defendant  luen  ceo  co- 

nilffOit*  Abfq;  hoc  quod  ipfe  fe  ab- 
fentavit  &   inhabitavit  in  locis  ignotis 

a  le  Defendant,  al  intention  lup 
oetciner  lit  p?ifom  ®ut  ceff  plea 
ie  Defendant  ocmttr  pe  mr'eit  que 
le  trauergeff  immaterial*  Poiiexfen, 
en  maintenance  oe  plea  anvue  que 
iufque  puifne  tempg  Ie  mTc&arge 
tiel  ©aoier  fuit  un  bon  offcljanje, 

3  Co.  Cafe  de  Rigeway.  Hob.  Cafe 
de  Vifcont  de  Effex.     8  Co.  Cafe  de 

Drury.  ^cg  il  confeffe  oe  puifne 
tempg  la  iep  fuit  auterment  pnfe, 
meg  en  mil  ocg  cafeg  iff-nt  taroc= 
ment  aDjuuge,  papment  fuit  piece 
al  cllicont  cu  Gaoler  come  icp*  €t 
o?e  papment  al  Clicont  fur  scire  fat: 

CrCar.Cafe  Cft  UOlte,  Cr.  Eliz.  390.  (£t    pCC  lUP, 

dei^cfcy  &   mefme  JLep  fur  payment  al  SpC= 

Harris  p.       fijal ;  JefFeryes  econtra,  ^CP  le  SJ9aC-- 

m         fljal  nan  afctm  autljo?itp  ecp?efte  ott 
implie  per  la  lep  a  receiver,  cr.  i« 

328.    1   Leon.  141.    Ct  pet*   lllP  Ie 

Plaintiff  fur  papment  al  SgJarfljal 
ferroit  en  pire  cafe  que  fur  ef= 
tape  fang  payment,  fi  le  papment 
xiifcljarcrero it  le  Suefetrtmnt,  car 
aul  remeop  per  repzenoet*  \t  Dc= 
fenoant;  -Sgeg  fang  papment  il  per 

ia,  Uv  pilit  top  ttp&tifeS,   Curia, 

la 


IN  Debt  the  Plaintiff  declared  on  a 
Judgment  had  by  him  againft  the 
Defendant,  whereon  the  Defendant  at 
the  Prayer  of  the  Plaintiff,  was  com- 
mitted in  Execution  to  the  Marfhal  of  the 
Court,  and  thence  permitted  to  efcape 
and  go  at  Large,  without  the  Confent 
of  the  Plaintiff,  his  Debt  not  being  Sa- 
tisfied ;    and   that  he  never   had   any 
other  Execution  againft  the  Defendant, 
whereby  the  Acftion  accrued.  The  De- 
fendant  confeffed    the  Judgment  and 
Execution,   and  pleaded  that  he  mora- 
batur in  execution?  for  a  Year  and  more, 
and  afterwards  conatus  fait  to  find  the 
Plaintiff  per  omnes  vias  &  modos  ut  fa- 
tisfaceret to  him  the  Money,    but  that 
the  Plaintiff  had  removed  himfelf  to 
Places  unknown,  to  the  Intent  to  de- 
tain the  Defendant,  in  Prifon ;  where- 
upon he  had  paid  the  Money  recover- 
ed to  the  Marfhal  to  the  Plaintiff's  Ufe, 
and  thereupon  he  fet  him  at  Large. 
The  Plaintiff,  by  Proteftation  that  the 
Defendant  had  not  endeavoured  to  find 
the  Plaintiff,  and  that  he  had  not  paid 
the  Money  to  the  Marfhal  to  the  Ufe 
of  the  Plaintiff,  for  Plea  faid,  That  he 
always,  after  the  Execution,   dwelt  at 
Weft,  and  that  the  Defendant  well  knew 
it.     Abfque  hoc  quod  ipfe  fe  abfentavit  & 
inhabitavit  in  locis  ignotis  to  the  Defen- 
dant, with  Intent  to  detain  him  inPrifon. 
Upon  this  Plea  the  Defendant  demur- 
red,   and  fhewed    that  the  Traverfe  is 
immaterial.     Pollexfen,  in  Maintenance 
of  the  Plea,  argued,  That  until  lately 
the  Difcharge  of  the  Gaoler  was  a  good 
Difcharge,    3  Co.  Rigeway  s  Cafe.    Hob. 
Vifcount  of  Effex' s  Cafe.    8  Co.   Drury  s 
Cafe.     But  he  confeffed  of  late  Time 
the  Law  was  otherwife  taken,    but  in 
none  of  the  Cafes  fo  lately  adjudged, 
Payment  was  pleaded  to  the  Sheriff  or 
Gaoler  as  here.     And  now  Payment  to! 
the  Sheriff  on  a  Scire  Fac.  is  good,  Cr. 
El.  390.    and  according   to  him,    the 
fame  Law  on  Payment  to  the  Marfhal; 
Jeffreys  econtra.     Here  the  Marfhal  had  Cr.  Car.  Cafe 
no  Authority  exprefs  or  implied  by  the  of  Vefey  and 
Law  to  receive,  Cr.  I.  328.  1  Leon.f^i.  Harns.^iS. 
And  in  his  Opinion  the  Plaintiff,   on 
Payment  to  the  Marfhal,    ^vould  be  in 
a  worfe  Cafe  than  on  an  Efcape  with- 
out Payment,    if  the  Payment  fhould 
difcharge   the    Defendant  ;   for  there 
would    be   no   Remedy   for  re-taking 
the    Defendant.      But   Without    Pay- 
ment he    can    by  the    Law    re-take 
him.     The    Court    v?2s    of   Opinion 
she 
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la  pica  neft  bone,  €t  lc  cafe  W-- 
frrt  mult  Be  ie  cafe  tie  papment 

Ql    tliCOnt  flit*   Fieri  fac.  Cat"  tl  Cft 

tomnianB  a  leaf  a*  Ie  Pet  Be  irgs 
bi'ens  Del  Defendant  per  ie  I5nef 
Bel  i&op,  mes  mil  tie!  aut&o?iti> 
eft  Done  al  ^arftjal.   31uDgniei|t 

pro  Qucr. 


the  Plea  was  not  good,  and  the  Cafe 
differs  much  from  the  Cafe  of  Pay- 
ment to  the  Sheriff  on  a  Fieri  Fac.  for 
he  is  commanded  to  levy  the  Debt  of 
the  Goods  of  the  Defendant  by  the 
King's  Writ,  but  no  fuch  Authority  is 
given  to  the  Marfhal.  Judgment  for 
the  Plaintiff. 


Smartle  mft/s  Schdllef.    Intr.WA.    Swartle  againfl:  Schollsr.     Entred 
28  &  29  Car.  2.  Rot.  766.  Hi!/.   28  and  29  Car.  2.  Roll  7 66. 


;Keb.  8i<f,  j?B  ejefiment  put  tertes  en  ie 

*5f  JtL  COUIItp  DC  Cornwal,  %{Xt  UCU 

-  Lcvinz 25'  x"!'>  "it  special  OerDia  fuit  Dene 

Z07.  a  liel  Cffeff,  Richard  Opye  feiue  en 

a.  Ncii:  Abr.  fee  Hemic  leg  tertes  in  queftion,  a= 
s4.i,  n.      pjes  Ie  md?t  De  Iup  $  la  feme,  al 

Eliz.   fife   Del   Edward  Opye  put  fa 

laic ;  Ct  apies  fa  mo?t,Ia  tette  oDe 
ft  reftBue  De  res  tetres  a  returner 

Sli  William  Opye  $  feS  IjefteSapjCS 

Ie  Deceafe  Del  DeBtfo?  $  fa  feme,  $ 
rnoHift-;  ap^es  fan  Deceafe  Je  leflo? 
eft eant  fjerte  al  Deuifo?  enter  <$  fait 
la  leafe  al  plaintiff,  fur  que  la 
feme  intra*  le  queftion  fuit  fi  Ie 
feme  pgtn&ja  per  cell  DeBife,  neu- 
ter Dei  BeDlfeeS  Eliz.  Ott  William  C= 

fteantljeira  leBeDtfo?*  Ctref&lBe 
per  Curiam,  que  Ie  feme  p]enB?a 
n'ens,  feD  Distant  fa  Die  leg  tetres 
BifcenDent  al  Ijeire  De  Bemio?;  $ 
ceo  ment  oBftant,  que  nul  terre 
fuit  erpjeffment  DeDife  a  la  feme, 

Moor  7  &  123.  Cr.  Eliz.  15  Cr.  Jac. 
75.  Cafe  de  Horton  &  Horton. 


IN  Ejectment  for  Lands  in  the  Coun- 
ty of  Cornwall^  on  Not  guilty,  a 
Special  Verdict  was  given  to  this  Effect. 
Richard  Opye  feifed  in  Fee,  devifed  the 
Lands  in  Queftion  after  the  Death  of 
him  and  his  Wife,  to  Eliz.  Daughter 
of  Ed-ward  Opye  for  her  Life,  and  after 
her  Death  the  Land,  with  the  Refidue 
of  his  Lands,  to  return  to  William  Opye 
and  his  Heirs,  after  the  Deceafe  of  the 
Devifor  and  his  Wife,  and  died  :  After 
his  Deceafe  the  Leffor  being  Heir  to 
the  Devifor,  entred  and  made  the  Leafe 
to  the  Plaintiff  j  whereupon  the  Wife 
entred.  The  Queftion  was,  Whether 
the  Wife  fhall  take  by  this  Devife,  nei- 
ther of  the  Devifees  Eliz.  or  William, 
being  Heir  to  the  Devifor :  And  refol- 
ved  by  the  Court,  that  the  Wife  fhall 
take  nothing,  but  during  her  Life  the 
Lands  defcend  to  the  Heir  of  the  De- 
vifor. And  this  notwithftanding,  that 
no  Land  was  exprefly  devifed  to  the 
Wife,  Moor  7.  123.  Cr.  Eliz-  15.  Cr. 
Jac.  75.  Cafe  of  Horton  and  Horton. 


Lane  perfus,  rDomi7uim  Vane.  httr.    Latie  againft  Lady  Vane.    Entred 
Pafc.  29  Car.  2.  Rot.  504.  Tafch.  29  Car.  2.  Roll  J04. 


Mi'ddlefcx. 
3  Kcb.  821. 
Vide  ante 
65. 


E$3  Ejectione  firmae  pill*  UlU#  tn 
Hackney  fut  Ie  Dcmife  Del  Ca- 
rey &  Cooke,  $  tien  cur  piece*  le 
liutp  efteant  al  QBarre  trotmft  tin 
©prcial  ©erDiS  a  ceft  effes,  John 
Forth  fetfie  en  fee  Des  tettes 
txx  queftion,  conliep  eur  al  ufe 
Be  lup  mefme  put  99  ans  ill 
cp  Igiuj  BiBeroit,  remainder  al 
sDeftntsant  $  autets  Dutant  Bie 
Bel  John,  rettj.atnD.ee  al  Aibinia 
file  Bel  SDefentront  $  quel  il  in? 
tenB 


IN  Ejeclione  fame  for  Lands  in  Hack-  Middlcfoi 
ney,  on  the  Demife  of  Carey  and 
Cooke,  and  Not  guilty  pleaded.  The 
Jury  being  at  the  Bar  found  a  fpecial 
Verdi  a  to  this  Effect.  John  Forth 
feized  in  Fee  of  the  Lands  in  Queftion, 
conveyed  them  to  the  Ufe  of  himfelf 
for  99  Years,  if  he  mould  fo  long 
live,  Remainder  to  the  Defendant 
and  others,  during  the  Life  of  John, 
Remainder  to  Aibinia,  Daughter  of 
the  Defendant,  and  whom  he  in- 
tended 
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tenn  a  marrier,  pur  ra  me  pur  fa 
joimture,  remainDer  a  lour  pettier 
fits  en  taile  male,  remainder  atte 
nuters  fits  en  tniSc  male  ruccef= 
fifaement,  remainDer  al  Ijetrg  male 

DC  John  fur  Ie  CQ?pS  5e  Albinia  De= 

ffre  emjenD?cs,  rematnDet  al  D?oit 

fjeirS  De!  Albinia;  John  &  Albinia  a= 

p?fjS  Ie  marriage  lefTent  al  IelTo?s 
Del  plaintiff  pur  5°°  ans,  pur  le 
confiDeration  Del  iooo  1.  $  npies  Ic- 
Diont  tin  fine  fiir  conufans  De  o?oit 
come  ceo,  a  leg  icflojs  pur  cojro- 
iJO?ation  nei  Dit  leafe*  He  2>ef. 
entra  en  ie  me  tic!  John  pur  Ie  for- 
feiture. John  an  ilTue  per  Albinia 
Henry  at  mowff,  Ie  2? cfcnoant  con- 
tinue Ie  pQflelffon  en  n?ctt  Del  Hen- 
ry, fur  quel  legs  letTo?s  entront  $ 
feroient  la  Icafe  al  plaintiff,  la 
mtefftcn  futt  an  ce  fine  fur  conu* 
fans,  sjc*  accept  per  les  Ielfo?s  fo?= 
feitra  ott  auterment  Determine 
lour  eftates,  ott  an  leg  lefltos  tien= 
D?ont  Ourant  Ie  me  Del  Albinia  ? 
Hok  pro  Quer.  que  neft  forfeiture, 
car  rten  pafla  fo?fque  ce  que  poet 
lopalment,  nij*  Ie  eftate  pur  me 
Del  Albinia  $  remaiuDer  en  fee* 

i  Co.  Cafe  de  Bredon.  6  Co.  Cafe  de 
Treport.  Hob.  277.  Cafe  de  Conte  de 
Clanrickard.  1  Inft.  276.  Roll,  part 
1.  Tit.  Eftate  855.  Cafe  de  Garret 
verfus    Blizard,  &  Roll,  part  2.    fol. 

119-  3cp  Ie  fee  eft  erecute  en  la 
feme,  $  poet  elfre  conuep  per  nfcun 

mOillS,    i    Inft.   fol.  30.  Trinder   al 

contra*  He  eftate  pur  me  Del  Albi- 
nia eft  per  Ie  fine  ertina,  9  fi  tin  re- 
maiuDer nan  effre  limit  al  £)cfen= 
taut  tj  les  auters,  touts  leg  con- 
tingent remainDers  an  effre  ne- 
ftrop,  car  coment  que  contimjent 
eftates  ne  font  staittaole,  Donee 
font  tiels,  unco?e  ils  font  ertin- 

IJUiUjatJle,  4  Co.  65.  Cafe  de  Fulwood. 
Moot*  554.  Cafe   de  Vere.    Cr.   Car. 

358,  359-  Ceft  cafe  ne  fuit  aDjuDite, 
meg  ie  parties  fe  aiyteeont  ap?eg. 

mtit  U  Cafe  DC  Smith  &  Abel,  hie 
antea,  p.  6jf. 


tended  tb  marry,  for  her  Life  for  her 
Jointure,  Remainder  to  their  firft  Son 
in  Tail  Male,  Remainder  to  the  other 
Sons  in  Tail  Male  fucceflively,  Re- 
mainder to  the  Heirs  Male  of  John,  on 
the  Body  of  Albinia  to  be  begotten  ; 
Remainder  to  the  right  Heirs  of  Albi- 
nia ;  John  and  Albinia,  after  the  Mar- 
riage leafe  to  the  Leflbrs  of  the  Plain- 
tiff for  500  Years,  for  the  Confidera- 
tionofiooo/.  and  afterwards  levy  a 
Fine  fur  Conufans  de  Droit  come  ceo,  to 
the  Leflbrs  for  corroborating  the  faid 
Leafe.  The  Defendant  entred  in  the 
Life  of  John  for  the  Forfeiture.  John 
had  Iflue  by  Albinia,  Henry,  and  died  : 
The  Defendant  continued  the  Poflefli- 
on  in  Right  of  Henry,  whereupon  the 
Leflbrs  entred  and  made  the  Leafe  to 
the  Plaintiff.  The  Queftion  was,  Whe- 
ther this  Fine  fur  Conn  fans,  Sc.  except- 
ed by  the  Leflbrs  fhall  forfeit,  or  other- 
wife  determine  their  Eftates,  or  whe- 
ther the  Leflbrs  fhall  hold  during  the 
Life  of  Albinia  ?  Holt,  for  the  Plaintiff, 
that  it  is  not  a  Forfeiture,  for  nothing 
paft,  but  what  may  legally,  viz.  the 
Eftate  for  Life  of  Albinia,  and  Re- 
mainder in  Fee,  i  Co.  Bredon' s  Cafe.  6  Co. 
f report's  Cafe. Hob.  2 7  f.E.  ofChnrickard's 
Cafe.  1  Inft.  276.  Roll,  part  1.  fit.  Eft  at  s 
%55-  Cafe  of  Garret  againft  Blizard,  and 
Roll,  part  2.  f.  119.  Here  the  Fee  is  exe- 
cuted in  the  Wife,  and  may  be  con- 
veyed by  any  Means,  1  Inft.  fol.  30. 
<?rmder  on  the  other  fide.  The  Eftate 
for  Life  of  Albinia  is  by  the  fine  ex- 
tindt,  and  if  a  Remainder  had  not  been 
limited  to  the  Defendant  and  the  o- 
thers,  all  the  contingent  Remainders 
had  been  deftroyed;  for  though  contin- 
gent Eftates  be  not  grantable,  while 
they  are  fiich,  yet  they  are  excinguifh- 
able,  4  Co.  6$.  Futoood's  Cdfe.  Moor 
554-  Veres  Cafe,  Cr.  Car.  358,  359. 
This  Cafe  was  not  adjudged,  but  the 
Parties  agreed  afterwards.  See  the 
Cafe  of  Smith  and  Abel,  hie  antea, 
P-  &S- 


252. 

Raym.  530. 
1  Vent.  534. 
a  Venr.  311. 
Pollexf.  457- 
Middlcfcx. 
Ccft  cafe  a- 
pres,  viz. 
1  Jac.  2. 
fuit  port  en 


James  verfus  Richardfon.    jntr. 
Pafc.  20  Car.  2.  Rot.  258.  B.  R. 

EB  Ejeftione  firmae  pur  terres  en 
.  Stanes  fur  Ie  DemifC  Del  George 
Durdant,  fC  3jtiri>  Oonaft   Ult  g>pe< 

ctal  aierDtft,  R.  Wicks  fnoe  en 
fee  Des   terres  en  qucftion  pet- 
fa 


Raines  againft  Richardfon.    Entred 
'Pafch.  20  Car.  2.  Roll.  25 8.  #.  R. 

IN  EjeBione  firm*  for  Lands  in  Stanes   MiddlcOx. 
on  the  Demife  of  George  Durdant,  This  Cafe  ,*/- 
the  Jury  gave  a  fpecial  Verdidt  R.IVicks  ™^J'  rv  /- 
feifed  in  Fee  of  the  Lands  in  queftion  by  tJ^  ««' 
O  his 


IOO 
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Purliam't 
per  Br'e  dc 
Error  fur  lc 
judgment  in 
Camer" 
Scacc'  &k 
ledit  judg- 
ment in  Ca- 
mer' Scacc' 
fuit  revcrfe 
&  lc  judg- 
m't  en  B.  R. 
affinne. 


Le  br'e 
quare  filium 
&  hercd'ra- 
puit,  per  15 
E.  3.Trea- 
fon  a  tuer  le 
fits  &  heir 
del  Roy  (i. 
c.)heir  ap- 
parent. 


Scire  Fac. 
in  r  Outlaw- 
ry revcrs. 


his  Will  in  Writing  devifed  them  to 
Higden  and  his  Heirs,  during  the  Life 
of  Robert  pur/ant,  in  Truft  for  Robert, 
and  after  his  Deceafe  he  devifed  them 
to  the  Heirs  Male  of  the  Body  of  Ro- 
bert then  living,  and  to  fuch  other 
Heirs  Male  and  Female,  as  Robert 
mould  have  afterwards  of  his  Body, 
Remainder  to  Gideon  Durdant  in  Tail 
Male,  Remainder  to  the  Heirs  of  the 
Devifor.  Wicks  died,  Higden  entred 
and  was  feized,  and  in  the  Life-time 
of  Robert  for  300/.  Conflderation  by 
Deed  inrolled,  bargained  and  fold  to 
Spore  and  his  Heirs,  and  afterwards 
Robert,  Gideon,  and  Higden  levied  a  Fine 
fur  conufans,  &c  but  without  Procla- 
mations, to  the  faid  Spore,  and  there- 
by Robert  for  him  and  his  Heirs  war- 
ranted the  Lands  to  Spore  and  his 
Heirs  againft  himfelf  and  his  Heirs, 
which  Fifie  was  to  the  Ufe  of  Spore  and 
his  Heirs.  Robert  afterwards  died, 
George,  Leffor  of  the  Plaintiff,  was  the 
only  Son  of  Robert,  and  born  at  the 
Time  of  the  Making  of  the  Devifors 
Will.  And  he  was  alfo  Godfather  and 
Uncle  to  the  faid  George,  who  was  under 
Age  at  the  Death  of  Robert.  TheQuefti- 
on  was,  Whether  this  Devife  veiled  an 
Eftate  in  George,  or  whether  the  Eftate 
refted  in  Contingency  during  the  Life 
of  Robert.  And  the  Court  was  of  Opi- 
nion that  the  Devife  verted  an  Eftate 
in  Remainder  in  George,  immediately 
after  the  Death  of  the  Devifor.  And 
that  the  Words  Heirs  Male  then  living, 
and  other  Heirs,  tjlc.  which  he  fhould 
have  after,  was  in  a  Will  a  manifeft 
Defer iption  of  George,  who  was  then 
Heir  apparent  of  Robert,  and  known 
to  the  Devifor  to  be  fo,  for  he  was  his 
Uncle  and  Godfather.  And  Judgment 
was  given  for  the  Plaintiff:  But  after- 
wards, upon  Error  brought  in  the  Ex- 
chequer Chamber,  the  Judgment  was 
feverfed.  Note  the  Cafe  of  Beamont 
and  Long  fince  adjudged. 

Rockley  verfus  Wilkinfom    ttitr.    Rockky  againft  Wilkinfon.    Entred 
Pafo  29  Car.  2.  B.  R.  Rot.  543.        Tafch.  29  Car.  2.  S.R.  Roll  543. 


fa  Bolttnt  en  eftript  leg  BeBifa  al 

Higden    $   fe*S  11011*0  tllltant  la  UZ 

Bel  Robert  Durdant,  I St  trttft  pur 
Robert,  ft  ap?C0  fOlt  XittUtt  tl  Ml* 

BcBiia  ant  ijefrs  male  Be  co?ps  Bet 
Robert  cue  utnaiit,  a  al  tie!  auters 
lietrs  male  ft  female  que  Robert 
mm  atiies  vz  ion  co^ps,  remain* 

Ber  ai  Gideon  Durdant  Cll  tailC  male, 

remainBer  al  JjeirS  Bel  BciuTo?, 
Wicks  mouift,  Higden  enter  a  ftift 
feilic,  ft  BtBant  Robert  put  30b  l. 
confiBcratton  per  fait  enrol  bargain 
a  ncnB  al  spoore,  a  fes  Ijefrsf,  a  a= 

pjC0  Robert,  Gideon  &  Higden  U1)l- 

ont  m\  fine  fur  conufans,  ate*  meg 
raitjS  proclamations,  a  leBitspoore 
a  per  ceo  Robert  put  Iup  ft  fe0  ijeirg 
itarrant  m  tcrrcs  al  spoore  a  fes 
ijctrs  Bers  lm>  $  fes  Ijeirs,  quel  fine 
fuit  al  tire  Be  Spoore  a  fes  pits* 

Robert  ap^CS  ntOHlff,  George  leflOJ 

BrI  plaintiff  fuit  le  time  fits  Bel 
Robert  a  nee  al  temps  Bel  fefans 
Bel  Bolttnt  Bel  BcBifo?*  Ct  il  fuit 
attti  compere  a  uncle  al  Bit  George, 

que  fuit.  Being  ap  al  mo?t  Df*  Ro_ 
bert.  la  queffion  fuit  an  ce  oeBife 
Bcft  tin  eftate  en  George,  ou  anle= 
(late  rcftoit  en  contimjencp  Btirant 

IC  Bie  Bel  Robert.     €t  per  Cur.     le 

BeBife  Bcffoit  tin  eftate  en  remain* 
Ber  en  George  immeBiatemcnt  ap?es 
le  mo?t  Bel  BeBifo?,  €t  que  les 
parols  ijeirs  male  o^e  BiBant,  a 
auters  Ijefrs,  <$t.  que  aBeroit  a= 
p?cs>  fuit  en  tin  Bolunt  tin  manifeft 
Bcrcription  Bel  George  que  Bone 
fuit  ijetre  apparent  Bel  Robert,  $ 
comts  a  le  BeBifo?  Beffre  iflint,  cat 
il  fuit  fon  uncle  a  compere,  at 
jttUrjm't  fuit  Bone  pur  lc  plaintiff. 
$0es  ap?cs  fur  erro?  po?t  en  le 
efcfjeqtter  Cljambet  le  juBgment 
fuit  rcBerfc* 


parliament 
by  Writ  of 
Error  on  the 
Judgment  in 
the  Exchequer 
Chamber,  and 
there  the  faid 
Judgment  in 
the  Exchequer 
Chamber  <was 
reverfed,  and 
the  Judgment 
in  B.  R.  af- 
firm*. 


The  Writ 
Quare  fili- 
um &  here- 
dem  rapuit, 
by  25  E.  3. 
Treafon  to  hit 
the  Son  and 
Heir  of  the 
King,  i.  c. 
Heir  apparent. 


En  Sci?e  fac. put  aBet  teftitttti- 
i  on  ap?es  teBetfal  Bun  Utiagary 
apies  juBnmtcnt  en  c.  b.  ad  fedtam 
Bel  £)ef.  put  250 1.  ic  £)efenBant 
aidant  teceiBc  600 1.  !jo?0  les  rents 
!ffue0  et  p:ofit0  Be0  terrc0  Bet 
plaintiff  troBe  pet  inqutfition, 
a  leafe  a  lap  fottb0  TCfcljequcr 
€>eal,  ultra  le  fine  Bel  61.  pap 
per  le  DefenBant,  a  ie  rent  De  3 1. 
6  s.  8d.  Le  DefenBant  quant  al 

<;ao  1.    parcel    plCBC    non    fiabuit  feu 
4  recepit. 


IN  Scire  Fdc.  to  have  Reftitution  af- 
ter Reverfal  of  an  Outlawry  after 
Judgment  in  the  Common  Pleas,  at 
the  Suit  of  the  Defendant,  for  250.  /, 
the  Defendant  having  receiv'd  600/. 
out  of  the  Rents,  Iffues,  and  Profits 
of  the  Plaintiff's  Lands,  found  by 
Inquifition,'  and  leafed  to  him  under 
the  Exchequer  Seal,  befides  the  Fine  of 
6  /.  payed  by  the  Defendant,  and  the 
Rent  of  3  /.  6  s.  8  d.  The  Defendant 
as  to  500/.  Parcel  pleaded  noil  habit  it  feu 
recepit. 
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recepit.     SEUtant  fll  tlUtet  ioo  1.  rC- 

fiBue,  il  uicBe  que  le  plaintiff  ne 
Bctt  aBer  Bers   Ittp  rcffitutfoi? , 

Car    bene   &  veruni,   tlCl   jmnjniCIlt 

Plaintiff,  iicrs  le  *  Defen&ant,  le  utiagarp 
Ucrs  luv  p^ononncc,  tnquiOtioit  re= 
turn  $  teaft  fur  ceo,  come  en  le 
Scire  fac.  nieg  que  le  Bit  xobl.  futt 
IcPp  per  p2occf0  nel  Cfcljcqucr  fe- 
cund1 curfum  Scacc'  virtute  ordinis  ad- 
huc  in  fG2Ce,  abfq;  hoc  quod  ipfe  ha- 
buit  ant  levavit  feu  recepit  Beg  teittjS 
iffueg  $  p?0fftS  modo  &  forma,  fltt 

que  le  plaintiff  pjtfoit  time,  Ct 
troBe  quant  at  pjimer  iffue  put*  le 
I5efenBant+  SDluant  al  2  iffue  le 
Ificp  trctfe  le  iuu  rtment,  tttlaprp, 
inquifitiun,  return  $  grant  a  le 
jDefcnuant  quamdiu  ic0  tcrreg  fer- 
tont  en  le  mains  Bel  Eop  pur  le 
fine  9  rent  prout,  ct  que  per  p?o= 
cefs  Bel  Cfcijcquer  le  Bit  100 1.  futt 
iefcp  folonqtte  le  cottrfe  Bel  crepc- 
qirer  $  BeiiBer  al  Defennant  per 
eject  Btl  Cfcljequee  in  purfuance 

Bel    grant   aforefaid.     Sed  utrum  le 

SDefenHant  aB  !eBp  ou  receiBe  le  Bit 
iooi.  ljo?g  leg  rents  tffueg  $  pjofitg, 
le  3iurp  referre  al  Court*  Ct  pur 
le  plaintiff  fuit  Bit  que  le  Defen* 
Bant  Beit  elite  cparite  a  fair  reffttu- 
tiou  Bel  Bit  100 1.  al  Plaintiff*  Car- 
le Roy  nan  afcttn  intereft  en  leg 
terteg  per  le  utlaptp  meg  fole- 
ment  perception  Beg  profits,  $  ii 
eft  intitle  al  eujc  folnnent  per  le 
pjofecution  Be  le  plaintiff  en  le  o?t^ 
ginal  afiioiu  Ct  ergo  le  leare  icp 
futt  fait  a  Iud  pur  fatigfaaton  Be 
fon  Belt  ljo?g  le  refiBue  Beg  pjofitg 
np?eg  $  ultra  le  fine  $  rent  refcrPe, 
a  iffint  le  refiBtte  ultra  eft  receiPe 
per  Ittp  a  fon  ufe  Bemefne,  $  ergo 
apjcg  rePerfal  Bel  tttlarp  tout  le  re- 
fiBtte Boit  eftre  repap  per  Iup*  An- 

derfon  part  i.  277.  &  Cr.  Eliz.  278. 
Cafe  de  Eyre.     Quod  fuit  conceff  per 

Cur.  Ct  Bit,  com't  que  leg  Bcnicrg 
fueront  leBp  per  le  pjocefg  Bel  C£ 
cljcquer,  ce  fuit  en  ato  Bel  plaintiff 
enlepnmer  Action,  $  a  fon  benefit 
leg  Benierg  fueront  IcBpBeg  rents, 
ifftteg  $  p?ofitg,  $  ap?eg  in  purftt- 
arceBel  Bemifefait  alup  BeliPera 
Iup,  que  eff  en  Hep  tin  receit  $  le= 
Pier  ljo?0  Beg  rentg  pur  lujn   Quer. 

fi    jfltUfftnent  Bone,    Vide  Cr.  Car. 
1  Jones  52(5.   ^%     Cafe  de  Vefey  verfus  Harris,  & 

Roll,  part  2.  Tit.  Utlagary  805,  806. 


recepit.     As  to  other  r  00  /.  Refidue,  he 
pleaded  that  the  Plaintiff  ought  not  to 
have  Reftitution  againft  him  for   bene 
£3  ver/im,    fuch  Judgment  againft  the 
Defendant,  the  Outlawry  againft  him 
pronounced,  Inquifition  returned,  and 
Leafe  thereupon,    as  in  the  Scire  Vac, 
but  that  the  faid  100/.    was  levied  by 
Procefs  of  the  Exchequer,  fecund?  cur? 
fttm  Scacc'  virtute  ordinis  adbtic  in  force, 
abfq;  hoc  quod  ipfe  habuit  ant  levavit  feu 
recepit  the  Rents,  Iffues  and  Profits, 
modo  &  forma,  whereupon  the  Plaintiff 
took  Iffue.     And    it  was   found  as  to 
the  firft  Iffue   for  the  Defendant.     As 
to  the   2d  Iffue,  the  Jury  found    the 
Judgment,  Outlawry,  inquifition,  Re- 
turn   and   Grant    to    the   Defendant, 
quamdiu  the  Lands    fhould  be  in  the 
King's  Hands  for  the  Fine  and  Rent 
prout,  and  that  by  Procefs  of  the  Ex- 
chequer the  faid  100/.  was  levied  ac- 
cording   to   the  Courfe  of    the    Ex- 
chequer, and  delivered  to  the  Defen- 
dant by  order  of  the    Exchequer,    in 
Purfuance  of  the  aforefaid  Grant.  But 
whether  the  Defendant  had  levied  or 
received    the   faid    100/.    out   of  the 
Rents,    Iffues   and  Profits,  the   Jury 
referred  to   the  Court.     And  for  the 
Plaintiff  it  was  faid,   that  the  Defen- 
dant ought  to  be  charged  to  make  Re- 
ftitution of  the  faid  100/.  to  the  Plain- 
tiff.    For  the  King  had  no  Intereft  in 
the  Lands  by  the  Outlawry,    but  only 
Perception  of  the    Profits,   and   he   is 
intitled  to  them  only  by  the  Profecu- 
tion   of  the  Plaintiff   in   the  original 
Action.     And  therefore  the  Leafe  here 
was  made  to  him  for  Satisfaction  of 
his    Debt    out  of  the  Refidue  of  the 
Profits  over  and  above  the  Fine,   and 
Rent   referved,    and  fo  the  Refidue 
above  is  received  by  him  to  his  own 
Ufe,   and  therefore  after  Reverfal  of 
the  Outlawry  all  the  Refidue  ought  to 
be  repaid  by  him.     Anderfqn,  part  1. 
277.  and  Cr.  Eliz.  278.    Eyre's  Cafe. 
Which  was  granted  by  the  Court.  And 
it  was  faid,    though  the   Monies  were 
levied  by  the  Procefs  of  the  Exchequer, 
this  was  in  Aid  of  the  Plaintiff  in  the 
firft  Aclion,    and   to  his  Benefit   the 
Monies  were  levied  of  the  Rents,  Iffues 
and  Profits,  and  afterwards  in  Purfu- 
ance of  the  Demife  made  to  him,  de- 
livered to  him,  which  is  in  Law  a  Re- 
ceipt and  a  Levying  out  of  the  Rents 
by  him.  Q/ier.  if  Judgment  was  given  ? 
See  Cr.  Car.  328.    Cafe  tf  Vefey  againft 
Harris,  and  Roll,  part  2.  fit.  Utlagary 
805,  806. 
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Harper  <berpus  Bird. 

sPe  Moor     /^SD&enant  pur  rent  referfce  pa 
544  L>  leafe  tnnent  pur  ans,  en  que 

1  Neir.  Abr.  \t  plaintiff  Declarant  fur  le  leafe 
271.pi.  5&  ntonffte  le  tsemtfe,  ie  referfcattan 

Pr3'  rl' XO'    P^'  ^  Parol  reddend',  '$.  $  Mlt  er= 

44'  p?cfs  covenant  pur  ie  papment  Dei 
rent,  $  que  re  leffo?  afliffn  le  refcer* 
(ion  a  iup  $  fegljeirs,  ft  que  le  rent 
Deueirrne  arere  a  tie  I  feaff  ap?cs  le 
afliffiunent  t  ite  fuit  pap,  &  fie  in- 

fregit    convention'.      Le   DefenHaitt 

gleoe  que  tenant  le  rent  Deuient 
arere  le  leffo?  au  releafe  a  Iup  touts 
covenants  $  tfemanDg,  fur  quel 
plea  le  Plaintiff  Demur*  Cur.  i. 
due  covenant  gift  fur  le  parol  red- 
dend', $  Hit  que  ifliitt  refolue  plu= 
fo?s  foits  tenant ;  ©eg  Dututatur 
fi  ceff  parol  reddend'  matntatnera 
SBKoit  De  Covenant  fur  leafe  pur 
Site*  2.  Clue  le  releafe  Dei  leflo?  a* 
p?es  I'afllgiimeitt  De  rebellion  neff 
feat  a?  plaintiff,  $  ceo  pur  le  Com* 
won  Lep,  $  aurt  pur  le  ©tat'  De 
cro.  ja&  32  h.  8.  car  ecu*  co&enant  curjre 
512.  one  ie  tenerfion*   <£t  rule  one  le 

Plaintiff  afeera  luHrcment  nifi,  &c. 

JLe  Cafe  Oe  Middlemore  &  Goodale, 

Cr.  Car.  503.  fuit  cite,  s^cs  refponD 
que  le  cafe  fuit  nun  covenant  colla- 
teral, $  ergo  neff  Deffre  compare  at 
ceff  cafe,  coment  le  Difference  la 
femlile  neflre  fur  le  releafe  effeant 
tenant  le  aaion  attacij  en  ie  plain- 
tiff, ou  puis,  $  auri  que  Ie  aaion 
la  fuit  po?t  rolement  fur  leerp?efs 
Covenant* 


Harper  againft  Bird. 

COvenant  for  Rent  referved  by 
Leafe  indented  for  Years,  where- 
in the  Plaintiff  declaring  upon  the 
Leafe  fhewed  the  Demife,  the  Refer- 
vation  by  the  Word  reddend',  &c.  and 
an  exprefs  Covenant  for  the  Payment 
of  the  Rent,  and  that  the  LelTor  aflign, 
ed  the  Reverfion  to  him  and  his  Heirs, 
and  that  the  Rent  became  in  Arrear 
at  fuch  a  Feaft  after  the  Alignment, 
and  was  not  paid,  &  fie  inf regit  con- 
vention'. The  Defendant  pleaded,  That 
before  the  Rent  became  in  Arrear  the 
Leffor  had  releafed  to  him  all  Cove- 
nants and  Demands,  on  which  Plea 
the  Plaintiff  demurred.  Cur.  1.  That 
Covenant  lies  on  the  Word  reddend', 
and  faid  it  had  been  fo  refolved  feve- 
ral  Times  before  ;  but  it  is  doubted 
whether  this  Word  reddend'  will  main- 
tain an  Action  of  Covenant  upon  a 
Leafe  for  Life.  2.  That  the  Releafe 
of  the  Lefior,  after  the  Aflignment  of 
the  Reverfion,  is  no  Bar  to  the  Plain- 
tiff, and  this  by  the  Common  Law, 
and  alfo  by  the  Stat,  of  32  H.  8.  for 
this  Covenant  runs  with  the  Rever- 
fion i  and  ruled  that  the  Plaintiff  fhould 
have  Judgment  nifi,  &c.  The  Cafe  of 
Middlemore  and  Goddale,  Cr.  Car.  503. 
was  cited.  But  it  was  anfwered  that 
the  Cafe  was  of  a  collateral  Covenant, 
and  therefore  not  to  be  compared  to 
this  Cafe,  though  the  Difference  there 
feemed  to  be  on  the  Releafe  being 
before  the  Action,  attached  in  the  Plain- 
tiff, or  after,  and  alfo  that  the  Action 
there  was  brought  only  on  the  exprefs 
Covenant. 


Dutton  Jrm.  &  Uxor  verfus  Poole    button  Arm.  &  Ux.  againft  Toole 
Arm.  Arm. 


gioc.        t  c  %  plaintiffs  Declare  tint  in 

-  Kr'h  ,<?<?   *^  confiDeration  que  le  Pete  Del 

814  sWsS.  ^cfennant  aiant  intereff  en  cer- 

Ray,n.  502.  tain  l5ois  $  Cimcer  Crecs  ne 

1  vem.  3  is,  noiioit  fucciDer  eur,  nies  permit* 

3«-  .       teroit  eur  a  Hefner  at  Defen- 

aLevma     0ant  ron   jjcft.   apparent  one  le 

tcrre,  ii  affume  a  pere  a  paiar 

xoooi.  a  fa  file  effeant  la  femele 

-  plain* 


TH  E  Plaintiffs  declare  that  in  Con-  Gloc. 
fideration  that  the  Father  of  the  AffiimpC 
Defendant  having  an  Intereft  in  cer- 
tain Wood  and  Timber-Trees  would 
not  cut  them,  but  permit  them  to  come 
to  the  Defendant  his  Heir  apparent, 
with  the  Land,  he  promifed  to  the 
Father  to  pay  1000/.  to  his  Daugh- 
ter, being  the  Wife  of  the  Plaintiff. 
Upon 
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io- 


plaintiff*     ©Ut  Non  aflampCt,  fifr- 

Bia  fiat  Bene  pur  ie  plaintiff*  <£t 
ap?e0  fait  mooe  in  arreft  Be  juBo:-- 
ment,  que  he  appiert  quel  tntercft 

Ie  perc  aB  en  ie  13oi0,  $c.  B9e0 

non  allocatur,  Cat   apjeg  BetBift  li 

ferra  intents  que  ie  pete  afcottlione 
point  a  fuccioet  etijc.  2.  Quefca-- 
aion  ne  Beit  effre  uo?t  per  leg 
piaintiff0  fcB  pet  Ym'embi*  Bel 
Pete,  car  Ie  confiBcration  ne  fur- 
mit  omnino  oe  la  file,  come  ii  euff 
fur  tnarriarre  ou  feniblaule,  Hetley 

fol.  12.  Roll,  part  i.  fol.  30.  pi.  3. 
Cafe  de  Archdale  &  Bernard,  &  pi.  4. 
Cafe  de  Ritley  &  Dennet,  &  fol.  31. 
pi.  6.  Cafe  de  Bayfield  &  Callard.     Ct 

fttit   and  cite  Ie  Cafe  Be  Pine 

&  Norifh,  Hill.  23  Sc  24  Car.  2.  C.  B. 

Rot.  1538.  Aflumpfit  pet  Ie  Sts  a  Ie 
Pete  en  conSBetation  Be  ftttrenBer 
Bun  coppIjOlB  effate  a  Iefit0,  que  il 
Boiloit  paper  iooi.  a  fa  file,  un  Beg 
J&laintiffe.  3p?e0  BerBia  pur  Ie 
plaintiff  fur  motion  en  arreft  Be 
JttBjrment  que  I'aaion  Buiffoit  c- 
ftec  po?t  per  rctecuto?0  Bel  pere 
(Bone  mo?t)  nemppet  la  file,ju&g;* 
ment  fttit  atreff,  vide  Cr.  3-  163. 

Cafe  de  Perkins.     Leon,  part  i.  p.  193. 

$0z$  per  Cur.  I'aaioii  eft  bien  main- 
tenable  per  Ie  plaintiff,  car  Ie  bene- 
fits appertient  al  file,  9  el  poet  re- 

leafe  Ceo,  Dyer  20,  21.  Yel.  24.  Moor 
Cafe  de  Rippon  &  Norton.  Roll.  Abr. 
31   &    32.  Cafe  de  Starkey  &  Milne, 

€t  quant  al  Cafe  Be  Pine  &  Norifh, 
ii  fiut  Bit  que  iuBgment  ne  fuit  en- 
ter quod  nil  capiat.     Ct  Ie  COUtt  ity 

fuit  Be  opinion  que  ne  Boit* 


Harvey  mrfm  Holland..    Intr.  Hill. 
27  &  28  Car.  2.  B.  R. Rot.  1 1 85. 

x  Keb  677  T?Kro?  fat  juBijment  title  Court 

716.  Jl!>  Be  Saffron  Walden   \\\  Debt  flit 

obligation  oBe  conBition  a  paier 

Beniet0    a    Furneaux  Pelham.     JLe 

HDefenBant  pleBe  foivit  ad  diem, 
Ct  BerBia  $  iuByment  pur  Ie 
plaintiff*  €t  erro?  afligne   que 

Furneaux  Pelham,  futt  I)O?0    Be  JU-- 

ri0Biaion  Bel  Coutt.  €t  pur  Ie 
DefenBant  in  etto?  futt  argue 
que  Ie  plaintiff  fuit  effop  a  ceo 
Bite,  car  en  Ie  tccozo  ttanfetibe, 
ii  fuit  enter  que  fuper  hoc,  ve- 
nit  ie  Plaintiff  en  Ie  aaion  Beifu0 

$  BtfOtt    que    Furneaux  Pelham   eft 

Being  Ie  jutiaoision  Bel  Court 


Upon    Non   affumpft,    a    Verdid   was 
given  for  the  Plaintiff:  And  afterwards 
it  was  moved  in  Arreft  of  Judgment, 
that  it  did  not  appear  what  Intereft  the 
Father  had    in   the  Wood,    &c.    But 
non  allocatur.     For  after  Verdict  it  fliall 
be   intended  that  the  Father  had  ^cod 
Power  to  cut  them.     2.  That  the  Acti- 
on ought  not  to   be  brought  by    the 
Plaintiffs  but  by  the  Executors  of  the 
Father,   for  the  Confideration  did  not 
arife  at  all  from  the  Daughter,    as  ie 
had  on  Marriage,  or  the  like,   Hetley 
fol.  12.   Roll,  part  1.  fol.  30.  pi.  3.  Cafe 
of  Archdale  and  Bernard,  and  pi.  4.  Cafe 
of  Kit  ley  and  Dennet,  and  fol.  31.  pi.  6. 
Cafe,  of  Bayfield  and  Callard.  And  there 
was  alfo  cited  the  Cafe  of  Pine   and 
Norijh,  Hill.  23  and  24.  Car.  2.  C.  B. 
Roll  1538.      Affumpfn  by  the  Son  to 
the  Father  in  Confideration  of  a  Sur- 
render of  a  Copyhold  Eftate  to  the 
Son,    that  he  would  pay  100/.  to  his 
Daughter,  one  of  the  Plaintiffs.    After 
Verdict  for  the  Plaintiff  on  Motion  in 
Arreft  of  Judgment,   that  the  Action 
ought   to  have  been  brought   by  the 
Executors  of  the    Father  (then  dead) 
not  by  the  Daughter,  Judgment    was 
arrefted,  See  Cr.  3.  163.  Perkins 's  Cafe. 
Leon,  part  1.  p.  193..     But  per  Cur.  the 
Action    is   well  maintainable   by   the 
Plaintiffs,   for  the  Benefits  belong    to 
the  Daughter,  and  file  may  releafe  it, 
Dyer  20,  21.    Telv.  24.    Moor,   Cafe  of 
Rippon  and  Norton,    Roll.  Abr.  3 1   and 
3  2 .  Cafe  of  Stark  ey  and  Milne.     And  as 
to  Pme  and  NoriJI/s  Cafe,  it  was   faid 
that  Judgment  was  not  entred  quod  nil 
capiat.     And   the   Court  here   was  of 
Opinion  that  it  ought  not. 

Harvey  againft  Holland.  Entred  Hill. 
27  and  28  Car.  2.  £.R.  Roll  1 185. 

E'Rror  on  Judgment  in  the  Court  of 
/  Saffron  IValden,  in  Debt  on  Bond, 
with  Condition  to  pay  Money  at  Fur- 
neaux Pelham.  The  Defendant  pleaded 
foivit  ad  diem,  and  Verdict  and  Judg- 
ment for  the  Plaintiff.  And  Error 
afligned  that  Furneaux  Pelham  was  out 
of  the  Jurifdiftion  of  the  Court.  And 
for  the  Defendant  in  Error  it  was  ar- 
gued that  the  Plaintiff  was  eftopped 
from  faying  that,  for  in  the  Record 
tranferibed,  it  was  entred  that  fuper 
hoc  venit  the  Plaintiff  in  the  Action  a- 
bove,  and  faid  that  Furneaux  Pelham 
is  within  the  Jurifdiction  of  the  Court, 
and 
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fjt  P?fa  Venire  fac.  tJeffre  aptS  Ol  F. 
Ct  Qttta  !C  DcfCIttlflJlt  hoc  non  dedi- 

cit,  ideo  arcarn  account*  €t  apjcs 
rriuintent  Be  ce  point  o'amutoetijt 
par  ties  it  Court  futt  info?me  que 
ce  furmife  nc  ttnqtte  futt  en  ie  3in-- 
fcrio?  Court,  meg  conttilie  ftp  a= 
p?eg  Ie  13?icf  tie  Crra  nojt.  !c 
Court  fepcommann  ecooeffre  cra= 
mine*  Ct  ie  matter  effeant  report 
come  futt  tnftmne,  He  Court  c?= 
tieroit  Ie  ^LoimiCierkeO'ouIitcrate 
lecit  furmtfe  ijo?s  nclrecojO,  i?a= 
P?es  reoetfe  ic  jucjjmcnt* 


and  prayed  a  Venire  Fac.  to  be  awarded 
to  F.  And  becaufe  the  Defendant  hoc 
non  deduit,  therefore  awarded  accord- 
ingly. And  after  Arguing  this  Point 
on  both  fides,  the  Court  was  informed 
that  this  Surmife  never  was  in  the 
inferior  Court,  but  contrived  here  af- 
ter the  Writ  of  Error  brought.  The 
Court  here  commanded  it  to  be  exa- 
mined, and  the  Matter  being  reported 
as  they  had  been  informed,  the  Court 
ordered  the  Town-Clerk  to  erafe  the 
faid  Surmife  out  of  the  Record,  and 
afterwards  reverfed  the  Judgment. 


Morris  verfu.s.  Wilford  Executor  de  Morris  againft  Wilfqrd,  Executor  of 
Sterling.  Intr.  Trin.  20  Car.  2.  Sterling,  Entred  Trw.  29  Car.  2. 
B.  R.  S.  R. 


5  Kcb.  Si 4, 
S4.0. 

2  Mod.  108. 
a  Levinz. 
214. 

3  Nelf.  Abr. 
77- pl-  26". 


L€  {£effato?  sterling  covenant 
eke  Ie  plaintiff  a  tie  intromit* 
ter,  futt,  ou  melcfler  Ie  Plaintiff, 
ou  oemano  ne  lup  afcun  account 
toucljant  ie  effate  nel  Garford  pere 

Be  Marie,  feme  Cel  CeffatO?  Ster- 
ling, que  an  tsciule  tout  fon  pcr= 
fonal  effate  al  plaintiff  tn  truff 
pur  Ie  ttfe  nel  feme,  et  afliirn  futt 
per  kiml),  que  Sterling  en  fan  oie 
tn  Ie  nofnte  ne  Ittp  tut  «  Marie  fa 
feme  an  fue  Ie  plaintiff  en  Cam5 
Scacc'  pet  lull  Angiois  toucljant  Ie 
tit  perianal  effate  <$  an  fair  lup 
nerpenoer  la  3°°i-  3Lc  SDefentiant 
pleoe  tin  releafe  fait  ap?e0  Ie  mo?t 
nel  Sterling  a  Iup  mefme  per  Ie 
plaintiff  $Sm'r  Grandifon  $  fe  nit 
Marie  none  fa  feme,  ne  lour  n?oit 
title  ou  nemano  ne  ou  en  tout0 
fyeumin;  oeffete  $  tout  Ie  perfonal 
effate  nel  nit  Sterling  folouqtte  Ie 

CUffOtne  ne  Londres  OU  aliter.     £s>ttr 

cell  plea  Ie  Plaintiff  nemur  gene- 
raiment*  Ct  refoine  per  Cur.  que 
cell  releafe  ne  bar  Ie  action  nel 
plaintiff,  car  celt  ertenn  (element 
aur  oiens  in  fpecie,  claimable  per 
Ie  plaintiff  $  less  autre^  rcleafo?^ 
etcefffuit  Ie' apparent  intent  ncg 
parties* 


TH  E  Teftator  Sterling  covenanted 
with  the  Plaintiif  not  to  inter- 
meddle, fue  or  moleft  the  Plaintiff,  or 
demand  of  him  any  Account  touching 
the  Eftate  of  Garford,  Father  of  Mary, 
Wife  of  the  'Teftator  Sterling,  who  had 
devifed  all  his  perfonal  Eftate  to  the 
Plaintiff  in  Truft  for  the  Ufe  of  the 
Wife,  and  it  was  affigned  for  Breach, 
that  Sterling  in  his  Life-time,  in  the 
Name  of  him  and  the  faid  Mary 
his  Wife,  had  fued  the  Plaintiff  in  the 
Exchequer  Chamber  by  Englijh  Bill, 
touching  the  faid  perfonal  Eftate,  and 
had  made  him  expend  there  300  /.  The 
Defendant  pleaded  a  Releafe  made  af- 
ter Sterlings  Death  to  himfelf  by  the 
Plaintiff  and  Lord  Grandifon,  and  the 
faid  Mary,  then  his  Wife,  of  their  Right, 
Title  or  Demand,  of  or  in  all  Brewing 
Veffels,  and  all  the  perfonal  Eftate  of 
the  faid  Sterling,  according  to  the 
Cuftom  of  London  or  otherwife.  On 
this  Plea  the  Plaintiff  demurred  gene- 
rally ;  and  it  was  refolved  by  the  Court, 
that  this  Releafe  did  not  bar  the  Plain- 
tiff's Action,  for  it  extends  only  to 
Goods  in  Specie,  claimable  by  the  Plain- 
tiff and  the  other  Releasors.  And 
this  was  the  apparent  Intent  of  the 
Parties. 


Gammon  verfus  Vernon. 

a.Lcvhra.  y  €  Icffo?  po?t  net  nets  afliffitee 
131-  ,  ,  JL>  nel  moietp  nel  term  pur  le 
°km !  A§r '  mofetP  cd  tent  rtferue  fitr  ie  Jeafe, 
602. %i.  3.  *  $  refoloe  per  totam  Cur.  que  Ie  aaion 
&  d05.pi.    jbfengfff* 


Gammon  againft  Vernon. 

TH  E  LefTor  brought  Debt  againft 
the  Affignee  of  the  Moiety  of  the 
Term  for  the  Moiety  of  the  Rent  re- 
ferved  on  the  Leafe,  and  it  was  refol- 
ved by  the  whole  Court,  that  the 
Action  well  lay. 


Coultman 


Coultman 
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Couttman  verfvs  Senhoufe.     Intr.    'Coitltman  againfl:  Senhoufe.    Entrcd 
Trin.  29  Car.   2.  B.  R  Rot.  90.  "Trin.  29  Car.  2.  B.R.  Roll  90. 


cumbr.       -|->  jj5  ugjfg?  pur  terres  en  Brigham 

2Lcv.nx         j^  fut  jc  ticmife  De  Crakepeace,  $ 

-  Kcb  s55.   tttn  cur  pleDc  pec  le  £>efenDant, 
Poiiexf.  523.  He  3ttff$ ocnc  utt  ©Peciei?IerBtaf  a 

1  Nclf.  Abr.   CCff  £ffeS>     fiCttlC  Dalton  feifie  CI1  fee 

4S7, 16.  jes  ftftcg  en  quetffdn,  tut  3f.n0eit> 
ture  futt  fait  enter  Ittp  $  Ie  Eef*  $ 
fa  feme,  mere  Dei  Dafioh,  en  con* 
fiDcraticn  Bun  Get  cnterwtfe  per  Ie 
Dcf\  pur  Ie  portion  De!  foer  Dei 
Dalton,  $  pur  fettiement  Des  terres 
fur  Dalton  $  pur  Ie  aDoancement 
Del  Dalton,  g  pjtneipalm't  pur  na- 
tural amour  et  aftegion  Del  Senhoufe 
$  ra  feme  a!  Dalton,  $  pur  enters 
ronfiDerations,  per  quel  Senhoufe  $ 
fa  feme  covenant  alien  et  grant 
touts  Ies  terres  Dei  jopitture  De  la 
feme  per  fon  p?to?  marie,  a  ie  tut 

Dalton,  Habend'  a  die  datus  pur  Ie 

Die  Dei  feme,  p?oot0e  $  eft  cooe- 
nant,  que  Dalton  paicra  1 3 1.  yearly 
a  Senhonfe,  $  permittera  Im>  aoera 
beaft  gates,  $  papers  tares  $  inDemp= 
mfie  fut>*  €t  Dalton  attri covenant 
at,  fi  if  momft  ransitute,  if  grant 
Done  que  ii  per  ie  Dit  tnDent1  Done 
grant  reieafe  $  confirme,  (ice  tene- 
ments en  qtteftion)  per  Ie  nofme  De 
fen  mcfuage  $  touts  fes  terres  De 
franktenemeitt,  ai  Eliz.  fa  mere, 
©Uife  Dei  Defendant*  €t  ap?es 
Dalton  momff  fans  ifiue,  €t  ie  qtte= 
ffian  ftiit  enter  ie  icifo?.  ijetr  Del 
Dalton,  $  la  DefenDant,  an  ceft* 
grant  operate  per  uop  De  covenant 
a  effoper  feifie  a  patfer  ies  terres  a 
la  mere  t  €t  pur  ie  IpJaintiff  fut't 
urge  que  ie  Dtt  grant  aucroit  list 
operation,  efteaitt  fait  a  la  mere 
Dei  granto?come  ti  nefuit  mention 
Deftre  fair  en  conftoeration  Del 
winch  61  fanfee,  car  ti  eft  apparent,  7  Co.  Cafe 
de  Bedel.  <£t  content  mil  mention 
foit  icpDeftopcr  fetfte.  iflmtfuit  en 

Ie  Cafe  DC   Teb  &  Popweli,    Roll. 

part  2.  786,  787.  ctt  ie  grant  tutt 
per  fait  ittDettt^  inroi,  $  oueclaufe 
De  garrantmetcoment  futt  ftrgue, 
que  icp  tint  paua  per  ie  grant  De 

Senhoufe,  Car  IC    grant  eft  Habend' 

Dei  Date,  pur  oie,  $  ergo  ai  piuis 
uens  De  la  part,  ultra  eobc= 
jiant,  ifltnt  ferrott  Dei  autcr  part. 
€t  tie!  conftrttaion  Doit  effrc 
fait  a  fair  Ies  obligations. recipe 
cai,  $  egaiment  obligator,  $  Ie 
parol  [arant]  per  Dalton  terra  in- 
terpret futm-eiv,  que  ti  granteroit ; 
uncoje 


IN  Ejedtment  for  Lands  in  B'rJghm  Cumbr. 
on  the  Demife  of  Crakepeace,  and 
Not  guilty  pleaded  by  the  Defendant. 
The  Jury  gave  a  fpecial  Verdict  to 
this  Effect,  That  Dalton  being  feifed 
in  Fee  of  the  Lands  in  Qjueftion,  an 
Indenture  was  made  between  him  and 
the  Defendant,  and  his  Wife  Mother 
of  Dalton,  in  Confideration  of  a  Debt 
undertaken  by  the  Defendant  for  the 
Portion  of  the  Sifter  of  Dalton,  and  for 
Settlement  of  the  Lands  on  Dalton, 
and  for  the  Advancement  of  Dalton, 
and  principally  for  the  natural  Love 
and  Affection  of  Senhoufe  and  his  Wife 
to  Dalton,  and  for  other  ConfideratU 
ons,  whereby  Senhoufe  and  his  Wife  co- 
venanted, aliened,  and  granted  all  the 
Lands  of  the  Wire's  Jointure  by  her 
former  Husband  to  the  faid  Dalton, 
habend'  a  die  datus,  for  the  Life  of  the 
Wife  provided  :  And  it  is  covenanted, 
that  Dalton  mail  pay  13/.  yearly  to 
Senhoufe,  and  mail  permit  him  to  have 
Beaft-Gates,  and  lhall  pay  Taxes,  and 
indemnify  him.  And  Dalton  alfo  co- 
venanted, and  if  he  mould  die  without 
Iffue,  he  granted  then  that  he  by  the 
faid  Indenture,  did  give,  grant,  reieafe 
and  confirm  (the  Tenements  in  Quefti- 
on)  by  the  Name  of  his  Meffuage,  and 
all  his  Lands  of  Freehold,  to  Eliz.  his 
Mother,  Wife  of  the  Defendant.  And 
afterwards  Dalton  died  without  IfTue, 
and  the  Queftion  was  between  the  Lef- 
for,  Heir  of  Dalton,  and  the  Defen- 
dant, Whether  this  Grant  operates  by 
Way  of  Covenant  to  ftand  feifed  to 
pafs  the  Lands  to  the  Mother  ?  And 
for  the  Plaintiff  it  was  urged,  That  the 
faid  Grant  mould  have  fuch  Operation, 
being  made  to  the  Mother  of  the  Gran- 
tor, though  it  was  not  mentioned  to  be 
made  in  Confideration  of  Blood,  for  it 
is  apparent,  7  Co.  Bedel's  Cafe.  And  Winch.  61. 
tho1  there  be  no  Mention'  Hereto  ftand 
feifed,  fo  it  was  in  the  Cafe  of  Teb  and 
Pop-well,  Roll,  part -2.  786,  787.  where 
the  Grant  was  by  Deed  indented  and 
inrolled,  and  with  a  Claufe  of  War- 
ranty. And  though  it  was  argued  that 
here  nothing  parted  by  the  Grant  of 
Senhoufe ;  for  the  Grant  is  Habend'  from 
the  Date,  for  Life,  and  therefore  at 
moft  nothing  of  his  fide,  further  co- 
venanted, fo  it  mould  be  on  the  other 
fide.  And  fuch  Conftru&ion  ought  to 
be  made  to  make  the  Obligations  reci- 
procal, and  equally  obligatory,  and  the 
Word  (Grant)  by  Dalton  mail  be  inter- 
preted futurefy,  that  he  would  grant ; 
yet 


io6 
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ttncoge  fait  refponD  ft  refoioe,  que 
ces  patrols  none  ft  grant  pur  les 
patents,  ne  potent  fans  Violence 
eftre  (flint  interpret,  $  com't  riens 
palte  en  intereft  puc  le  grant  He 
Senhoufe,  uncoje  tl  eft  apparent  que 
les  parties  intenDotent  a  palTer  un 
p'fent  eftate,  ft  \t  ncfea  en  ceo  nc 
poet  vitiate  ceo  que  poet  eftrc  per* 
fea  en  le  grant  or  Dakon.  jfutt 
auri  oujecf,  que  per  ceil  conflrtutf* 
on,  fl  ferroit  un  particular  eftate 
en  le  30110?  fans  tranfmutation  Del 
poffcfllon,  ou  proper  patois  a  rat= 
fer  un  ufe  que  Doit  eflrc  gtttOe  fo= 
ionque  less  rules  Del  Common  Lep, 

Moor  950.  1  Co.  Cafe  de  Chudleigh  129.  Popham 
21.  Cafe  de  Englefield.  Dyer  296.  & 
Roll,  part  2.  789.  Cafe  de  Petfield  ver- 

Sydcrf.  Si.  fus  Pierce,  ft  le  Cafe  Oei  Fofter  & 
Fofter,   Trin.    14  Car.    2.  B.  R.  que 

fltft  cite  Deffre  que  la  mere  uar= 
Bain  ft  veno  a  ton  fits  ft  fes  Ijeirs, 
ft  aDutDge  que  mil  ufe  furgera* 
<@es  econtra  fuit  refponD  a  refoive 
per  Cur.  que  ufes  erecute  ferront 
regulate  per  les  Utiles  Bel  Com= 
mon  Lev,  mes  nemp  ffnsment  en 
lour  creation,  car  its  font  oun  e- 
quitable  nature  ftftrrontconffrue 
folonque  apparent  agreement  ocs 
parties  fans  p?ecife  parols  Deftoy= 

er  feifie,  8  Co.  Cafe  de  Fox.  Winch 
35.  ft  le  Cafe  De  Creffing  &  Scuda- 
more,  Trin.  23  Car.  2.    Ct  qtiailt  al 

Cafe  De  Pitfieid  fupra,  le  reafon  De 

ceo  fuit,  que  le  l^cre  ne  intenD  a 

oulfrr  in*  mcfme  Dttrant  ra  Vie, 

car  le  grant  fuit  apjes  fa  mo?t,  ft 

Moor  193.    ceo  Levant  le  H>aftenU'»   99cs  icp 

icccaiedc  mi  iHtntt  a  fair  un  particular  z- 

snr  pager,  ftatc  m  u  gtanto?,  ou afcuu  eftate 

C°r  EU39.   a  mtt  in  przfenti,  9JCS  tOUt  De* 

cafedc      penD  fur  contingency*   Ct  ufes 
Woodiiffc.    potent  efrre  iflint  ratfc,  i  Co.  Cafe 

de  Shelley  99.  Br.  Feoffment  al  Ufes 
59.  Roll.  2  part,  791.  Cr.  Eliz.  431. 

Ct  com't  ouper  lefait  U  plemment 
appicrt  que  ferroit  un  erecution 
(per  un  attter  conveyance)  Del  a= 
greement  Des  parties,  nul  ufe  tttr-- 
gera  per  covenant,  Dyer  96.  2  Co. 

37.  Cafe  de  Hayward,  Roll.  2  part, 

786.  ct  ce  fuit  le  Cafe  Del  Fofter 
&  Fofter  (come  fit  it  Dit  al  bar)  tin* 
co?e  fans  ttel  apparent  intent  le  e- 
ftate  paffera  per  vop  Del  ufe  ut  res 

magis  valeat  tjuam  pereat.  Ct  le  Cafe 
tel  Mitford  &  Pyby,  Trin.  26  Car.  2. 

B.  R.  fuit  citt  que  le  pier  covenant 
a  eftew  feifie  al  ufe  Des  ftS  Ijeirs 
Del  co?ps  De  Jane  m  feme  engen= 
D?es,  ft  aDjuDge  un  eftate  tail  en  le 
peret  Ct  Hale  Cij.  Suffice,  en  le 
Cafe  Difoit,  que  le  meaning  efteant 
plain,  le  Court  ex  officio  ooit  moulD 
les  parols  a  fair  nntent  Des  par* 
ties  aver  effeff*  Ct  juDgment  en 
le  pjinctpal  cafe  icp  fuit  Done  pur 
ieDefenaant, 

s  Lee 


Moor  9  jo. 


yet  it  was  anfwered  and  refolved  that 
thefe  Words,  Give  and  Grant  by  thefe 
Prefents,  cannot  without  Violence  be 
fo  interpreted,  and  tho'  nothing  pafTed 
in  Intereft  by  the  Grant  of  Senhoufe, 
yet  it  is  apparent  that  the  Parties  in- 
tended to  pafs  a  prefent  Eftate,  and 
the  Defedt  in  that  cannot  vitiate  what 
maybe  perfect  in  the  Grant  of  Da  It  on. 
It  was  alio  objected,  that  by  this  Con- 
ftrudtion  there  would  be  a  particular 
Eftate  in  the  Donor,  without  Tranf- 
mutation of  the  PofTeffion,  or  proper 
Words  to  raife  an  Ufe  which  ought  to 
be  guided  according  the  Rules  of  the 
Common  Law,  1  Co.  Cbudleigb's  Cafe, 
129.  Popbam  21.  Englefield' 's  Cafe.  Dy- 
er, 296,  and  Roll,  part  2.  789.  Cafe  of 
Petfield  againft  Pierce,  and  the  Cafe  of 
Fofter  and  Fofter,  Stria.  14  Car.  2.  B.  R.  Sydcri.  82, 
which  was  cited  to  be,  that  the  Mother 
bargained  and  fold  to  her  Son  and  his 
Heirs,  and  adjudged  that  no  Ufe  fhall 
arife.  But  on  the  other  fide  it  was  an- 
fwered and  refolved^  by  the  Court, 
That  Ufes  executed  fhall  be  regulated 
by  the  Rules  of  Common  Law,  but 
not  ftridtly  in  their  Creation,  for  they 
are  of  an  equitable  Nature,  and  fhall 
be  conftrued  according  to  the  apparent 
Agreement  of  the  Parties,  without  pre- 
cife  Words  to  ftand  feifed,  8  Co.  Fox's 
Cafe.  Winch.  35.  and  the  Cafe  of  Creffing 
and  Scudamore,  Trm.  23  Car.  2.  And  as 
to  the  Cafe  of  Pitfieid  above,  the  Rea- 
fon of  \t  was,  that  the  Father  did  not 
intend  to  ouft  himfelf  during  his  Life, 
for  the  Grant  was  after  his  Death,  and 
that  before  the  Habend' ;  but  here  is  no 
Intent  to  make  a  particular  Eftate  in  M°or>  X9J- 
the  Grantor,  or  any  Eftate  to  pafs  in  page't-,  Q^jg 
pr<efenti.  But  all  depends  on  a  Con-  fol.  1 54. 
tingency,  and  Ufes  may  be  fo  raifed,  Cr.  El.  439. 
1  Co.  Shelly  s  Cafe,  99.  Br.  Feoffment  to  Woodliffe'i 
Ufes,  59.  Roll.  2.  part  791.  Cr.  El.  431.  Je' 
And  tho'  where  by  the  Deed  it  plainly 
appears  that  there  fhould  be  an  Exe- 
cution (by  another  Conveyance)  of  the 
Agreement  of  the  Parties,  no  Ufe  fhall 
arife  by  Covenant,  Dyer  96.  2  Co.  37. 
Hay-ward' s  Cafe,  Roll  2.  part  786.  And 
this  was  the  Cafe  of  Fofter  and  Fofter, 
(as  was  faid  at  the  Bar)  yet  without 
fuch  apparent  Intent  the  Eftate  fhall 
pafs  by  Way  of  Ufe,  ut  res  magis  valeat 
quam  pereat.  And  the  Cafe  of  Mitford 
and  Piby,  Trin.  26  Car.  2.  B.  R.  was 
cited  that  the  Father  covenanted  to 
ftand  feifed  to  the  Ufe  of  his  Heirs  on 
the  Body  of  Jane  his  Wife  begotten, 
and  adjudged  an  Eftate-tail  in  the  Fa- 
ther :  And  Hale,  Chief  Juftice,  in  ths 
Cafe  faid,  that  the  Meaning  being  plain, 
the  Court,  ex  officio,  ought  to  mould  the 
Words  to  make  the  Intent  of  the 
Parties  take  Effect.  And  Judgment 
in  the  principal  Cafe  here  was  given  for 
the  Defendant. 


Lee 
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Lee  <berftis  Withers.    Intr.  Trin.  29 
Car.  2.  B.  R.  Rot.  715. 

Southampr.     T?  15    ejfif    pUt    tttre0   CU    Alton 

poiiexf.559,  C,  fur  le  Deniife  De0  Mmcg  5 

55 v  r  AL     fytitS  Del  Nicholas  Moorey,  le  Cilfe 
a  Nelf.  Abr.  ^  jjf ^  g^  jg  j,^   Nichola$  fttfie 

8W'J*?"?6'  en  fee  per  fa  iiolunt  m  efcrtt  De= 
irifa  al  John  foil  fit0  kg  umg  que 
il  aDpurdjafeDel  J.  s.  $  al  James  fan 
fits  Ug  tcrree  que  ilaD  purcljafeDe 
J.  N.  (effeant  troDe  effre  Del  Dalue 

De  20  1.  per  arm.)   COnDitiOttaimeilt 

que  James  ailoftiera  Nicholas  tin  au- 
ter  fits  Del  DeDifo?,  $  pur  que  mil 
autet  p?oDtfion  fttit  fait  per  le  Do- 

Ittttt,  Meat,  Drink,  Apparel  and  con- 
venient Lodging  Dtiraitt  fa  Die, 
James  Dutant  ra  Die  pcrfomte  le 
conDition,  $  Nicholas  luv  futDiDe, 
la  qtteffion  fttit  quel  effate  futttse- 
Dife  per  catr  feperal  DeDife0+  €t 
ftitt  refoIDe  fanis  Difficulty  que  John 
nan  effate  fo?fqtte  fa  Die:  $&tg 
quant  a  le  DeDtfe  al  James  fttt't  06* 
jea  que  il  mxi  nan  fo?fque  pur  fa 
Die,  car  le  parol  (allotoera)  implies 
ta  que  ceff  ferra  ljo?0  nzg  profits, 
que  effeant  Del  Dalue  De  20 1.  per 
ann.  men  fufficera  a  ce  faire,  $  mil 
cljarue  ou  lofle  al  DeDtfee,  6  Co. 

Cafede  Collier.  Cr.  Car.  157.  Cafede 
Anfley  verfus  Chapman.      3©e0   Del 

attter  part  fttit  refponD  $  refolDe 
per  Cur.  que  le  fee  fttit  DeDtfe  al 
James,  car  Nicholas  Doit  aDer  main- 
tenance tmmeDiatement,  que  fer= 
roit  un  cljariyea  JamesDeDantarcun 
profits  popent  eftre  recciDe*  €t  le 
DeDtfe  neff  que  ferra  alloui  ljo?s  Del 
Profits*  €t  le  Cafe  De  Collier  a- 
m*ee  oDe  ceff  refolutiotn  €t  ivtop 
ntcnt  quant  a  ce  DeDife  ftttt  Done 
pur  le  2)efenDant+ 


Lee  again  ft  Withers.    Entred  Trim 
29  Car.  2.  £.R.  R0H  7 , 5. 

IN  Ejedment  for  Lands  in  Alton  on  Southampr, 
,  the  Demife  of  the  Nieces  and  Heirs 
of 'Nicholas  Moorey  ;  the  Cafe  was  this, 
That  the  faid  Nicholas  feifed  in  Fee  by 
his  Will,  in  Writing  devifed  to  John 
his  Son  the  Lands  which  he  had  pur- 
chafed  of  J.  S-  and  to  James  his  Son 
the  Lands  he  had  purchafed  of  J.  N. 
(being  found  to  be  of  the  Value  of 
20/.  per  Ann.}  conditionally  that  James, 
fhould  allow  Nicholas  another  Son  of 
the  Devifor,  and  for  whom  no  other 
Provifion  was  made  by  the  Will,  Meat, 
Drink,  Apparel,  and  convenient  Lodg- 
ing, during  his  Life.  James  during 
his  Life,  performed  the  Condition,  and 
Nicholas  furvived  him;  the  Queftiori 
was,  What  Eitate  was  devifed  by  thefe 
feveral  Devifes  ?  And  it  was  refolved 
without  Difficulty  that  John  had  only 
an  Eftate  for  Life  ;  but  as  to  the  Devi  fe 
to  James  it  was  objected  that  he  alfo 
had  only  an  Eftate  for  Life,  for  the 
Word  (mail  allow)  ihall  imply  that  this 
fhall  be  out  of  the  Profits,  which  be- 
ing of  the  Value  of  20  /.  per  Ann. 
will  well  fuffice  to  do  it,  and  no  Charge 
or  Lofs  to  the  Devifee,  6  Co.  Collier's 
Cafe,  Cr.Car.  157.  Cafe  of  Anfley  againft 
Chapman.  But  on  the  other  fide  it 
was  anfwered  and  refolved  by  the 
Court,  That  the  Fee  was  devifed  to- 
James,  for  Nicholas  ought  to  have 
Maintenance  immediately,which  would 
be  a  Charge  to  James  before  any  Pro- 
fits could  be  received.  And  the  De- 
vife  is  not  that  it  fhall  be  allowed  out 
of  the  Profits.  And  Colliers  Cafe  agrees 
with  this  Refolution.  And  Judgment 
as  to  this  Devife  was  given  for  the  De- 
fendant. 


Term. 


Zertfi. 
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Middlcfex. 
Co'ftruaion 
fur  le  novel 
a  St  per  le 
prevention 
des  frauds  3C 
perjuries. 
1  Vcnr.  350." 

1  Mod.   510. 

2  Lev.  227. 


Gilmore  vevftts  Shuter.  Iiitf.  Pafch. 
30  Car.    2.  B.  R.  Rot.  465  ou 

456. 

Action  fur  le  Cafe  bers  le  De= 
fennant  Ctecutttr  Sel  Hopton 

Shuter  arm.  fa  batOlt,  fUL*  l]UCi   le 

plaintiff  acciare,  que  eu  confine* 
ration  que  le  plaintiff  al  rcquetf 
De  h.  shuter  noet  marrier  la  file 

BlU]   Harris,  il  28  Car.  2.  nffUHie  a 

Boner  al  plaintiff  en  fa  Hie,  ou  re* 
limim  a  fa  mart  tant  miz  Harris 
tencroft  en  portion  obe  fa  file*  €t 
abcrre  in  fait  que  Harris  eone  en 
portion  2000 1.  meg  que  H.  shuter 
neqtie  en  fa  bie  an  none,  ne  a  fa 
jnojt  relinque  2000 1.  on  afcitn  au= 
rer  djofe  ou  fumme  al  plaintiff* 
%Ut  Non  aflumpfit  et  iffue  fur  ceo, 
it  3\wv  ttobe  le  picmtfe  come  al* 
letsge,  megs  cttffcr  que  mil  noteou 
efcnpt  ftu't  fait  oe  pzc:ntfe,  $  que 

H.  Shuter  ttlCJUS  fipie0  it  24  Jun. 

29  Car.  2.  $  ft  le  Defendant  foit 
ctjat^abie  pet  ceff  pjctntfe  le  3!utp 
affcC'e  samageg  al  2000 1.  le  fole 
quefficn  tut  ceff  special  Serosa 
fuit,  an  tin  pjomtrc  fait  ocbant  le 
ttofcel  aff.  (fait  a  p>ebent  frauB0  $ 
perjuries)  ttte<3  tie  eftre  perfo?me  a* 
pits,  fcset  maintatner  agion  fans 

HOte  OU   e&tipt?    Maynard   put  le 

2)efenuant  rciP  fur  icjs  parol0  er= 

P?CH"C'  te  aS,  (after  the  24th  of  June 
no  Action  fhall  be  brought,  &c.)  $  ne 

fuit  unque  ope  que  negative  pa* 
tois  tn  tin  ffatutc  inttoougibe, 
come  ceff  aa  eft,  ferroit  interpret 
contra  la  erpieffe  letter.  Poliexfen 
pro  Quer.  Bill  aa  be  parliament 
ferroit  tntenti  befrre  fait  encounter 
natural  juttitt,  come  ferroit  fi  ceff 
ag  ferroit  pjtfe  literaiment,  car 
bene  bore  $  legal  caufesi  be  aai* 
on  pur  oebtg  ou  anter  cijofe0 
fur  p2omife0  fait  fur  bone  $  ba= 
luafcle  conftoeration  ferroient  be* 
firou  $  otifferment  toll  per  le 
retrofpert  Dun  lew,  que  mil  pott 
bibtner   ferroit  fom    Tota   cur. 

(prseter  Twifden  que  flttt  abfcilt 
propter  aegritudineai)   que  U  aStOtt 

2  gift 


Qilmore  again  ft 
'pafch.  %oCar. 
or  456. 


Shrtter.     Entred 
j.  2.#.  Roll  465 


ACtion  upon  the  Cafe  againft  the  Middlefex. 
Defendant,  Executrix  of  Hopton  ConfiruBion 
Shuter,  Efq;  her  Husband,  whereon  »n  the  new  Act 
the  Plaintiff  declares  that  in  Confide-  {™  Ju- 
ration that  the  Plaintiff  at  the  Requeft  Frauds  and 
of  H.  Shuter,  would  marry  the  Daugh-  Perjuries. 
ter  of  one  Harris,  he,  28  C<«\  2.  pro- 
mifed  to  give  the  Plaintiff  in  his  Life, 
or  leave  him  at  his  Death,  as  much  as 
Harris  mould  give  in  Portion  with  his 
Daughter  :  And  averred  in  Fact,  that 
Harris  gave  in  Portion  2000/.  but  that 
H.  Shuter  neither  in  his  Life  had  given, 
nor  at  his  Death  left  2000  /.  or  any 
other  Thing  or  Sum  to  the  Plaintiff. 
Upon  Non  ajfumpfit,  and  Iffue  thereon, 
the  Jury  found  the  Promife  as  alledg- 
ed  ;  but  further,  that  no  Note  or 
Writing  was  made  of  the  Promife,  and 
that  H.  Shuter  died  after  the  24  June, 
29  Car.  2.  and  if  the  Defendant  be 
chargeable  by  this  Promife,  the  Jury 
affeiTed  Damages  at  2000  /.  The  fole 
Queftion  on  this  fpecial  Verdict  was, 
Whether  a  Promife  made  before  the 
new  Act  (made  to  prevent  Frauds  and 
Perjuries)  but  to  be  performed  after, 
would  maintain  an  Action  without 
Note  or  Writing  ?  Maynard  for  the 
Defendant  relied  on  the  exprefs  Words 
of  the  Act,  (after  the  24?!  of  June  no- 
Action  fball  be  brought,  &c.)  and  it  was 
never  heard  that  negative  Words  in  a 
Statute  introductive,  as  this  Act  is, 
fhould  be  interpreted  againft  the  ex- 
prefs Letter.  Poliexfen  for  the  Plain- 
tiff, No  Act  of  Parliament  fhall  be  in- 
tended to  be  made  againft  natural 
Juitice,  as  it  would  be,  if  this  Act 
fhould  be  taken  literally,  for  then 
good  and  legal  Caufes  of  Action  for 
Debts  or  other  Things,  on  Promifes 
made  upon  good  and  valuable  Confi- 
deration,  would  be  deftroyed,  and  ut- 
terly taken  away  by  the  Retrofpect  of 
a  Law,  which  no  Body  could  divine 
would  be  made.  The  whole  Court 
(except  Tkvifden,  who  being  Sick  was 
abfent)  were  of  Opinion  that  the  Action 
lay 


• 
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gtff  m'ent  Qfcffant  le  ag;  *  fes  3"u-- 
fiiccis  artrrrottt  ttnemcnt,  que  U  aft 
tie  crteitoalpjontifes  ocoant  If  24th 
June,  c*  utUiTiiKtit -fuit  none  pur  ic 
plaintiff:  $m't,  que  per  un  facile 
traiifpofitioh  oes  parole  Oei  aff,  tin 
conffrttSion  agrceaole  al  Suffice 
poet  effre  fait,  oi?*  ou  leg  paroia 
font  apses  If  24th  5e  June,  mil  a-- 
gion  ferra  po?t  pur  tut  pjomite  oei 
marriage  fans  note  ott  efcrtpf,  ate* 
leg  parols  tffint  tranfpofe,  mil  a- 
Kion  ferra  po?t  pur  afcttrt  pjouiife 
ap?e0  le  24th  ce  June,  tcp  nttl  re? 
trofpetf  ott  autee  injur;  al  afcttin 
et  eft  ttfttal  tie  fair  ttel  ttanrpofi- 
tiott  Deg  parclss  a  fair  pupate  con* 
traas  Oagreer  oiie  rtntenttott  oes 
parties,  come  fur  Icafe  Hate  26th 
tz  Marcn  pur  aiijs  renoant  rent  al 

Annunciacion  $  Michaelmas  Oltrattt  la 

terme,  la  p?t  titer  rent  ferrott  pap 
al  Mich,  a  fortiori,  a  fair  aag  oe 
parliament  nient  effre  repugnant 
ai  Common  Suffice* 

Hcvcl  verftts  Reynolds. 

Inc'raintycn  TKCfpafg    pltr    ptTCatfOtt    Clt  fOtt 

le  conrinu-     I    feperal  pifcari>  $  pufel  eel  100 

ando.        fcufljels  ocg  opffer0  al  utt  tour,  le 

pt'fcatfoit  caption  $  asportation  Oc0 

OPUTl'S  diverf.  diebus  &  vicibusfUfqite 
attter   tOttr  continuando.     @>tie   non 

cui.  troue  pur  le  Plaintiff  $  Damn* 
ires  entire  Oone;  €n  arreff  tie 
3iuogtnent,  mooe  per  Barei  g>er= 
teant,  que  le  Declaration  pur  le 
caption  $  asportation  oes  opffcrs 
en  le  continuando  fuit  mal,  nient 
erpmtteitt  afcttn  certain  quantity, 
Pmwni  n  i  erg° i?s  Oamages  entire  fait  la  iter- 
fl.NB.'  ota  oictous,  $  pur  ceo  ti  cite  le 

Jx.F.Trrf-    Cafe  Oe   Playters,  $  Co.    Ct  JUOg* 
pafs  51.         nient  per  Twifden,  Wild   &   Jones 

(OitTenttente  scrogs)  que  le  Plaintiff 

nil  capiat  per  Billam. 


lay  notwithstanding  the  Ad  •  and  the 
Juftices  agreed  unanimoufly  that  the 
Ad:  does  not  extend  to  Promifes  be- 
fore the  24  June,  and  Judgment  was 
given  for  the  Plaintiff;  and  laid,  that 
by  an  eafy  Tranfpofition  of  the  Words 
of  the  Act,  a  Conftruction  agreeable 
to  Juftice  may  be  made,  viz.  where 
the  Words  are  after  the  24th  of  June, 
no  Adion  lhall  be  brought  for  a  Pro- 
mife  of  Marriage  without  Note  or 
Writing,  &jc.  The  Words  fo  tranfpofed, 
no  Adion  lhall  be  brought  for  any 
Promife  after  the  24th  of  June,  here 
is  no  Retrofped  or  other  Injury  to  any 
one.  And  it  is  ufual  to  make  fuch 
Tranfpofition  of  Words,  to  make  pri- 
vate Contrads  agree  with  the  Intenti- 
on of  the  Parties,  as  upon  a  Leafe 
dated  26th  of  March >,  for  Years  rendring 
Rent  at  the  Annunciation  and  Micha- 
elmas, during  the  Term,  the  firft  Rent 
fhall  be  paid  at  Mich,  a  fortiori,  to 
make  Ads  of  Parliament  not  repugnant 
to  common  Juftice. 

Hecel  againft  Reynolds. 

TRefpafs  for  Fifhing  in  his  feveral  hcertahty  in 
Pifcary,  and  taking  of  100  Bufhels  *&«  comma- 
of  Oyfters  on  one   Day,    the  fifhing,  anda 
taking,  and  carrying  away  of  the  Oy- 
fters, diverfis  diebus  &  vicibus  unto  a- 
nother   Day   continuando.     Upon  Not 
guilty,  found  for  the  Plaintiff,  and  en- 
tire Damages  given.  In  Arreft  of  Judg- 
ment it  was  moved  by  Barei,  Serjeant, 
that  the  Declaration  for  the  taking  and 
carrying  away  of  the  Oyfters  in  the 
continuando  was  ill,   not  exprelfing  any 
certain  Quantity;   therefore  the  entire  Brownl.p.  1. 
Damages  make  the  Verdid  vicious ;  and  foL  "?- N * 
for  this  he  cited  the  Cafe  of  Playters,  JJfi  „ 
5  Co.  And  Judgment  by  Vwifden,  Wild,       ' 
and  Jones  (Scrogs  diffenting)  that  the 
Plaintiff  nil  capiat  per  Billam. 


Anonymus. 

;Vfflf„n  T>  €  €  pur  rent  oer  0  nfli'gnce  ocl 
&ZZ lilt  iA  w^utoi  oe  leffee  pur  aits  • 
)  3  3  Dcf*  pleoe  tut  afilgnnf t  pur  lup  al 
j.  s.  a  ticl  tour,  ait  quel  nttl  rent 
nrere,  $  que  il  oone  notice  Oe  ceo 
nl  leffo?  oeoant  afcun  rent  One,  le 
ItWai  Plaintiff  rcpip  que  le  afugit* 
mrnt  ftttt  a  oefrauoer  lup  Oe  ron 
aason,  per  frauo  $  cootne+  £)e= 
fenoant  fur  ceo  Oemurre,  ij  per 
Saunders  urge  que  frauo  neff  aoer- 
rauie  en  ce  cafe,  car  ie  aifignment 
eft  tut  lopal  afit-g  Poiiexfen,  que 
frauo  i  mmn  font  legal  affg  illegal 
5  uoto*  luogment  pro  Qiier.  otfleu-- 
titm  scrogs  cijtcf  Suffice* 


How 


Anonymm. 

DEBT  for  Rent  againft  the  Affignee 
of  the  Executor  of  the  Leffee  for 
Years.  The  Defendant  pleaded  an 
Alignment  by  him  to  J.  S.  on  fuch 
a  Day,  at  which  no  Rent  was  in  arrear, 
and  that  he  gave  Notice  thereof  to  the 
Leffor  before  any  Rent  due  ;  the  Lef- 
for,  Plaintiff,  replied,  that  the  Align- 
ment was  to  defraud  him  of  his  Adi- 
on  by  Fraud  and  Covin.  The  De- 
fendant thereupon  demurred,  and  it 
was  urged  by  Saunders  that  Fraud  is 
not  averrable  in  this  Cafe,  for  the 
Alignment  is  a  legal  Ad  ;  Pellexfen 
that  Fraud  and  Covin  make  legal  Ads 
illegal  and  void.  Judgment  for  the 
Plaintiff,  Scrogs  Chief  Juftice  diffent- 
ing. 

P  2  How 


no 
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;8-  b  peaBtngS,  le  matter  en  J.ep 
furoant  flit  ceo  fuit  tiel:  dn  JFttie 

fUlt  fell)),  per  Fofter  Be  fOtt  ^ailllO? 

Be  Luxborow,  al  tire  Be  Its?  mefme 
tun*  fa  fife.  rematnBet  a  John  ton 
fog  9  a  les  Ijefrss  male  Heron  co?ps, 
temainBcr  attjc  John  $  ron  TO 
tn20  pur  80  arsaf*  €t  que  tit  res 
Pld  Sei  term  auanfint  aBeront 
biefne  point  $  autljotftp  a  Bemifet 
Jur  trots  tiic0  reiflant  le  ancient 
rait,  le  remantBer  a!  Jaques  Fofter 
en  tail,  John  neinfe  la  term  al  Jo- 
hanne  9  mojuft  fans  iffise  male,  Jo- 
hanne  entra  oBe  laflent  oel  €rectt= 
to?  Be  John  $  fefott  €recttto?s  $ 
mmtkn  res  Creditor  affigne  ie 
term  al  Nutcombe  one  le  potnr  a 
fair  leafes,  raifignee  grant  per 
trois  ^fes  5  acres  parcel  Bel  Bit 

$©amtQ2  UfttalUft  Bemtfe  inter  aha, 
reddend'  proinde  6  1.  tUU  fttit  fe    att= 

cient  rent  pur  le  Bit  5  acres,  en 
mtcttr  5  acres  le  Biftteffe  ftttt  pjtfe 
Baniage  feiant*  €t  le  main  qttefft* 
on  fttit,  ft  ce  poiar  aimer  a  ie  term 
pur  80  ans  fott  transferrable  cBele 
term  attic  affignees  en  ie?  Cart 

CreCUtC?S  t  Saunders  pro  Quer.  que 

itemp,  mes  qne  ferra  p?tfe  ffrtfr 
menu  €t  tl  p?tft  Btfference  enter 
tin  intereft  &  poiar*  et  per  Ittj? 
Beaant  le  Statute  ne  3d  h.  8.  te 
Uwffi  Be  coBenants  ne  paifeta  per 
affignment*  €t  que  fur  BeBife  Btm 
term,  &  que  le  Crecttto?  aBcta 
poiar  a  fair  leafes,  ce  uertenB  attic 
Crecttto?s  fcel  Crccutoi*  €t  Be^ 
Bant  21  h.  8.  ie  fttrBiBant  erects 
to?s  ne  poient  BettBer*  SDuffer  tl 
Bit  que  confiruaion  cp  large  poet 
ty  bien  ertenBer  a  la  Kop  fttr  fo?= 
feiture  Be  term  pur  CJtlarp,  ou 
■Cenant  per  ertent,  ou  BenBitton 
per  Fieri  fac.  Del  attter  part  ftttt 
argue  $  refoIBe  per  le  Court,  que 
le  poiar  fuit  bien  transferre,  $  aB 
effre  bone  ft  referBe  al  un  effrange, 
S^es  icp  anner  al  un  inteteff .  €t 
fuit  Bit  que  I'ertent  Bel  poiar  ne 
ab?iBgera  Ie  Itbertp  Begin?  que 
aB  rentire  eftate  a  Bifpofer  Be  eco 
come  il  Boet*  3p?es  ftttt  objefit  Cur 
le  aBotn?p  que  le  DefenBant  pleBc 

fOtl  fCifttt  in  dominico  ut  de  feodo  tal- 

liato,  $  le  Plaintiff  eu  bar  Be  ceo  rr-- 
plp  que  tl  fttit  fetfie  pur  Bie,mes  ne 
traBers  Ie  fetftu  en  tail,  come  ti 
BcBott.  SI  qne  fttit  refponB,  que  le 
fttfin  en  tail  neft  p^eafgment  aff* 
firme 


UPON    Demurrer    after    fpecial      Somcrf, 
Pleadings,    the  Matter   in    Law 
arifing  thereon  was  this  :    A  Fine  was 
levied  by  Fofier  of  his  Manor  of  Lux- 
boroWt  to  the  Ufe  of  himfelf  for  Life^ 
Remainder  to  John  his  Son,  and  to  the 
Heirs  Male  of  his  Body,   Remainder 
to  John  and  his  Executors  for  80  Years. 
And  that  he  and    his  Affigns  of  the 
Termaforefaid,  fhould  have  full  Power 
and  Authority  to  demife  for  3  Lives5 
rendring  the  ancient  Rent,  the  Remain- 
der to  James  Fofier  in  Tail ;   John  de- 
vifed  the  Term  to  Joan,  and  died  with-; 
out  IfTue  Male ;  Joan  entred  with  the 
Confentofthe  Executor  of  John,  and 
made  Executors,  and  died  ;  her  Execu- 
tors  affigned   the  Term   to   Nutcombe 
with  the  Power  to  make  Leafes,   the 
Affignee    granted,     for   three    Lives, 
5  Acres  Parcel  of  the  faid  Manner  ufu- 
ally  demifed,    inter  alia,  reddend'  fro<- 
inde  61.   which  was   the  ancient  Rent 
for  the  faid  5  Acres,   in  which  5  Acres 
the  Diftrefs  was  taken  Damage-fefant* 
And  the  main  Queftion  was,   Whether1 
this  Power  annexed  to  the  Term  for 
So  Years,    were  transferrable  with  the 
Term  to  the  Aflignees  in  Law,   viz. 
the  Executors  ?  Saunders  for  the  Plain- 
tiff that  it  is  not,  but  it  fhall  be  taken 
ftrictly.     And  he  took  a  Difference  be- 
tween an  Intereft  and  a  Power  ;  and 
in  his  Opinion,    before  the  Statute  of 
32  H  8.  the  Benefit  of  Covenants  fhall 
not  pafs  by  Affignment.     And  that  on 
a  Devife  of  a  Term,  and  that  the  Exe- 
cutor fhall  have  Power  to  make  Leafes, 
this  does  not  extend  to  the  Executors 
of  the  Executor  ;    and  before  21  H.  8. 
the  furviving  Executors  could  not  felL 
Further  he  faid,  that  fo  large  a  Con- 
ftrudtion  may   as  well  extend   to  the 
King  upon  Forfeiture  of  a  Term  for 
Outlawry,   or  Tenant  by  Extent,    or 
Sale  by  Fieri  Fac.    On  the  other  fide  is 
was  argued  and  refolved  by  the  Court, 
that  the  Power  was  well    transferred, 
and  had  been   good  if  referved  to  a 
Stranger  :  But  here  it  is  annexed  to  an 
Intereft.     And  it  was  faid  that  the  Ex- 
tent of  the  Power  fhall  not  abridge  the 
Liberty  of  him    who  hath  the  entire 
Eftate  to  difpofe  of  it  as  he  will.     It 
was  afterwards  objected  on  the  Avowry, 
that  the  Defendant  pleaded  his   Seifiri 
in  Demefne  as  of  Fee-tail,  and  the  De- 
fendant in  Bar  thereto  replied,  that  he 
was  feifed  for  Life,    but  did  not  tra- 
verfe  the  Seifin  in  Tail,   as  he  fhould 
have  done.  To  which  it  was  anfwered, 
that  the  Seifin  in  Tail  is  not  precifely  af- 
firmed, 
A 
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finite,  mes  que  cff  rofement  pur 
Bop  Be  BetmSfon  Bui?  title  fconclu* 
fiolt  fill*  ceo  que  fcifie  entail,  que 
tie  noit  effre  trailers,  aujef  less 
patties  cut  paflfc  cui!er  al  autre 
matter  $  ergo  !e  tracers  neft*  neeef- 
farp*  3-  JFtttt  ofcfcFr,  que  le  ancient 
rent  neff  teferBf,  car  U  6 1.  que  futt 
affirme  Beffre  le  ancient  rent  pur 
less  5  acres,  eft  referee  pur  mic  $ 
Ics  (inter  alia)  que  fucrosit  Bemife 
cBe  cur*  €t  ceo  ftitt  penre  per  le 
Court  Beftte  tin  bone  erccpticin 
mz#  le  DefeitBant  perceiBant  le 
opinion  Bel  Court,  quant  al  granB 
point,  cenfent  fur  papntent  Bes 
coffs  que  ittogm't  fertoit  ocue  put 
le  plaintiff*   Et  fie  fait. 


firmed,  but  it  is  only  by  Way  of  Be-* 
duction  of  a  Title  and  Conclafiori 
thereupon  that  he  Was  feifed  in  Tail, 
which  ought  not  to  be  traverfed.  Alfo 
the  Parties  have  paffed  further  to  o- 
ther  Matter,  and  therefore  the  Tra- 
verfe  is  not  neceffary.  3.  It  was  ob- 
jected, that  the  ancient  Rent  is  not  re- 
ferved,  for  the  6  /.  which  was  affirmed 
to  be  the  ancient  Rent  for  the  5  Acres, 
is  referved  for  them  and  the  {intei 
alia)  that  were  demifed  with  them. 
And  this  was  thought  by  the  Court  to 
be  a  good  Exception  :  But  the  Defen- 
dant perceiving  the  Court's  Opinion  as 
to  the  grand  Point,  confented  on  Pay- 
ment of  Cofts,  that  Judgment  fhould 
be  given  for  the  Plaintiff.  And  fo  it  was. 


Gold  verjns  Goddard.   Intr.  Trin.    Gold  againft  Goddard.  Entred  Trill. 
29  Car.  2.  B.  R.  Rot.  951,  29  Car.  2.  £.  R.  Roll  95 1. 


EB  d'esr  pur  terres  en  ogborne 
St.  Andrew,  &c  fur  le  Bemife 

Bel  BUZZ  $  Ijeir  Be  Thomas  God- 
dard, le  care  troBe  en  tin  Special 

CJcrTliS  ftltt   tiel ;  Thomas  Goddard 

fetfie  en  fee,  (ap?es  fep'al  fpeciai  le- 
gacies a  fes  JSceces  $  lour  in- 
fans  one  contu'tion  que  ifs  ne  fue- 
ront  ott  molelferont  fon  Crecuto? 
concernant  nfcun  terre  ott  autre 
cljofe  Befrre  BeBife  a  lup,  (t  que  its 
$  lour  enfans  oftlfiycrrint  lour 
mefmes  a  fecurer  fon  Crecuto? 
Bers  tin  juBttm't  Be  2000 1.  confeffe 
per  lup)  per  faBoIunt  en  efcrit  fait 

Edward  Goddard  fen5   foil  COftil  fOlt 

Crecuto?  5  €t  Bonaff  a  luy  tout  fes 
terres  leafes  oiens  $  cljattels  en 

Ogborne  St.  Andrew,  &c.  a  retttailter 

$  Better  a  Iup  Burant  fa  Die,  fti  foit 
BiBant  ap?es  le  mo?t  Bel  BeBifo?* 
$9es  fil  montft  Bezant  lup  Bone  tl 

fefOIt  Edward  Goddard  OOUC  jun'  fOlt 

Crecuto?*  €t  Bonatf  les  Bit  ter- 
res, $c*  a  lup  a  remaine  <j  Bener  a 
lup  pur  fa  Bte  fil  foit  BiBant;  fil 
foit  mo?t,  Bone  fa  Bolunt  futt  que 
ap?es  fa  mo?t,  touts  les  Bits  ter- 
res, $c»  a  remaine  $  Bener  a  le 
P?ocljcin  Ijeir  male  Bel  co?ps  Bel  Bit 
Goddard  jun',  lopalment  engenBer 
ott  Beffre  engenBer,  Ct  pur  Befalt 
Be  tiel  ifiue  male  Bone  fa  Boitmt 
fuit  que  touts  fes  terres,  $c+  a  re- 
maine $  Bener  a  le  pjocfjetu  Ijeir 

male  Bel  COJpS  Bel  Bit  Edward  God- 
dard fenior  enpnBer  $  Beffre  engen- 
Ber* ct  pur  Befault  Be  tm  iffue 
fa 


IN  Ejectment  for  Lands  in  Ogborne  Wilts. 
St.  Andrew,  &c.  on  the  Demife  of 
the  Niece  and  Heir  of  Thomas  Goddard. 
The  Cafe  found  in  a  fpeciai  Verdift 
was  this  :  Thomas  Goddard  feifed  in 
Fee,  (after  feveral  fpeciai  Legacies  to 
his  Nieces  and  their  Childen,  with 
Condition  that  they  fhould  not  fue  or 
moleft  his  Executor,  concerning  any 
Land  or  other  Thing  to  be  devifed  to 
him  i  and  that  they  and  their  Children 
fhould  oblige  themfelves  to  fecure  his 
Executor  againft  a  Judgment  of  2000  /„ 
confeffed  by  him)  by  his  Will  in 
Writing  made  Edward  Goddard  fen.  his 
Coufin  his  Executor ;  and  gave  him 
all  his  Lands,  Leafes,  Goods  and  Chat- 
tels in  Ogborne  St.  Andrew,  &e.  to  re- 
main and  come  to  him  during  his  Life, 
if  he  fhould  be  living  after  the  Death 
of  the  Devifor.  But  if  he  died  before 
him,  then  he  made  Edward  Goddard, 
then  jun.  his  Executor,  and  gave  the 
faid  Lands,  &c.  to  him  to  remain  and 
come  to  him  for  his  Life  if  he  were 
living ;  if  he  were  dead,  then  his  Will 
was,  that  after  his  Death  all  the  faid 
Lands,  &c.  to  remain  and  come  to  the 
next  Heir  Male  of  the  Body  of  the 
faid  Goddard,  jun.  lawfully  begotten, 
or  to  be  begotten.  And  for  Default  of 
fuch  IfTue  Male,  then  his  Will  was 
that  all  his  Lands,  &c.  to  remain 
and  come  to  the  next  Heir  Male 
of  the  Body  of  the  faid  Edward  God- 
dard, fen.  begotten,  and  to  be  be- 
gotten. And  for  Default  of  fuch  Iffue, 
his 
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fa  admit  ftttt  que  touts  fes  tetres, 
gc*  n  tcmaine  $  Dcncr  al  pjccijein 
ijeir  male  fiefon  nofmeDoncDiDant, 
a  nmce  fa  mo?t  cone  a  le  pjccljetn 
heir  male  fuccefliberncnt  enpuDet 
cu  Deffre  enttenDer,  al  intent  que 
fn  tettc  contttutetott  en  fon  nofmc 
(01  plctft  a  otcu)  put  touts  jouts- 

Edward  Goddard   le  fen'  fUtDtDe  le 

ticutro?,  a  apjes  momff,  apant \y 

[•tie  Edward  Goddard  iC  jun    iOlt  fitS 

ft  \)mz,  que  fuit  ic  Defendant, 
la  queffton  ftttt  ft  ic  Dit  Goddard 
w  an  afcun  eftate  pet  ceff  Dolttnt- 

Ct   per   Saunders  pro   Quer.    lUniP; 

Car  1.  nemp  pet  ieDeDtfc  a  Iup  pet 
fon  ncifttte,  cat  pet  leg  crp?rflc  pa- 
rois,  rienDonc  a  lup  ft  Edward  ion 
Bete  ue  mo?uft  en  le  W  Dei  DeDi= 
Co?,  $  il  Hit  que  le  isefctfe  Dei  tette 
a  ferans  Del  Crecuto?  font  ijoDcrtt 
pet  la  mefme  contingencp  ft  ltmita= 
lion  p?eceDcnt,  €t  patois  en  tin 
WHmt  que  outrottt  en  Difljetifott 
Dopent  efltc  clear,  13  h.  7- 17-  Ct 
ic  cinufc  tetltapnant  tcp  Da  al  tout, 
a  ncfr  material  an  place  en  ie  com- 
mencement Oil  fine,  Winch  91.  Cafe 
de  Trenchard  verfus  Hoskins,  Cr.  Car. 
107.  Cafe  de  Crawford,  2.  JftetttP  pet 

le  Bcoife  al  Ijeir  male  Dei  Goddard 
fen ,  cat  ceft  tin  limitation  pet  nop 
Be  tematnnet,  que  ooe  le  particu- 
lar eftate,  eft  fo?fqtte  tin  eftate,  $ 
Tt  Inn  ue  Deftcta  iautct  ifunqucs 

UCfteta,  €t  leg  patois  (ft  Goddard 

iun  mo?uff)  fettont  tntcno,  fil  mc= 
ruff  oeiiant  ie  oeDifo?,  nemp  ijcite-- 
raiment,  car  certain  que  tl  mo?e- 
ra*  Ct  pet  Iup,  mil  remainoer 
p?cnD?a  effca  jttfque  Ie  mo?t  Del 

Goddard  jun',    ft   CCO  ltC  liappCltaitt 

tenant  ott  a  Ie  Determination  oel 
particular  effate,  que  octermmaff 

pet  le  mOJt  Bel  Goddard  fen',  ii   lie 

unqtic  P?en0?a  effect,  PI.  Com.  28. 

Cafe  de  Kolthirft  &  Bejufhin.   Pollex- 

fen  pnt  le  £>efennanr,  ne  inQftoit 

nittlt  fttt  Ie  tlflUfe  al  Goddard  jun' 

per  nofmc*  $9cs  ii  urge  Ie  comri- 
tions  fttp?a  anner  a  fes  legacies  ft 
Ie  Darrein  claufc  Dei  Doroitt  a  mt  e 
Ie  intention  oel  Deoifo?  que  main- 
feftment  mr'ont  que  fa  Dolttnt  fuit 
que  leg  files  u  Ijctts  general  ne  urn 
que  afcetonr,  mes  que  ie  Ijeir  male* 
Ctie  apparent  intention ferra  p^tfe 

£U  tin  UOlttUt,   3  Co.  Cafe  de  Bora- 

c™  Ta  ai<   fton>  9  Co.  fol.  129.  Cafe  de  Sonday, 

J  &   Cr.   Car.    415.   Cafe   de  Web    & 

Herring.  €t  pet  Iup  le  claufe  De 
conftltuet  rCrccuto?  eft  Dtfiina  De 
ie  DeViife,  et  fuit  tin  ncceftatp  p?ol>i= 
fion  en  Ic  matter  Dei  tEtecutojiljip. 
£©cs  al  2d  point  tl  tnftft  que  Ie 
claufc  (Ct  pur  Defalt  De  tiel  tfftte 
Done 


his  Wrill  was,  that  all  his  Lands,  &.c. 
to  remain  and  come  to  the  next  Heir 
Male  of  his  Name  then  living,  and  af- 
ter his  Death  then  to  the  next  Heir 
Male  fucceffively  begotten  or  to  be 
begotten,  to  the  Intent  that  his  Land 
might  continue  in  his  Name  (if  it  plea- 
fed  God)  for  ever.  Edward  Goddard 
the  Elder  furvived  the  Devifor,  and 
afterwards  died,  having  Iffue  Edward 
Goddard  the  Younger,  his  Son  and  Heir, 
who  was  the  Defendant.  The  Queftion 
was,  Whether  the  faid  Goddard,  jun. 
had  any  Eftate  by  this  Will.  And  by 
Saunders  for  the  Plaintiff,  he  hath  not : 
For,  1.  Not  by  the  Demife  to  him  by 
his  Name,  for  by  the  exprefs  Words, 
nothing  is  given  to  him  if  Edward  his 
Father  did  not  die  in  the  Life-time  of 
the  Devifor ;  and  he  faid  that  the  Devife 
of  the  Land,  and  the  Making  of  the 
Executor  are  governed  by  the  fame 
Contingency  and  Limitation  preceding ; 
and  Words  in  a  Will  that  operate  in 
Difherifon  ought  to  be  clear,  1 3  H.  7. 
17.  And  the  reftraining  Claufe  here 
goes  to  all  j  and  it  is  not  material 
whether  it  be  placed  in  the  Beginning 
or  End,  Winch  91.  Cafe  of  I'renchard 
againfi  Hoskins,  Cr.  Car.  107.  Crawford'' 's 
Cafe.  2.  Not  by  the  Devife  to  the 
Heir  Male  of  Goddard,  fen.  for  it  is  * 
Limitation  by  Way  of  Remainder, 
which  with  the  particular  Eftate  is  but 
one  Eftate,  and  if  the  one  fhall  not 
veft,  the  other  fhall  never  veft ;  and  the 
Words  (if  Goddard,  jun.  died)  fhall  be 
intended  if  he  died  before  the  Devi- 
for, not  generally,  for  it  is  certain  he 
will  die.  And  in  his  Opinion,  no  Re- 
mainder fhall  take  Effect  until  the 
Death  of  Goddard,  Jun.  and  this  not 
happening  before,  or  at  the  Determi- 
nation of  the  particular  Eftate,  which 
determined  by  the  Death  of  Goddard, 
fen.  it  fhall  never  take  Effect,  PI.  Com. 
28.  Cafe  of  Kolthirft  and  Bejufhin.  Pol- 
lexfen  for  the  Defendant  did  not  infift 
much  on  the  Devife  to  Goddard  jun. 
by  Name.  But  he  urged  the  Conditi- 
ons above  annexed  to  the  Legacies 
and  the  laft  Claufe  of  the  Will,  to 
fhew  the  Intention  of  the  Devifor, 
which  manifeftly  fhewed  that  his  Will 
was,  that  the  Daughters  and  Heirs 
general  fhould  never  hold,  but  the 
Heir  Male.  And  the  apparent  Inten- 
tion fhall  be  taken  in  a  Will,  3  Co. 
Borafton's  Cafe,  9  Co.  fol.  129.  Sonday  s 
Cafe,  and  Or.  Car.  415.  Cafe  of  Web  and 
Herring.  And  he  was  of  Opinion  that 
the  Claufe  of  conftituting  the  Executor 
is  diftin6t  from  the  Devife,  and  was 
a  neceffary  Provifion  in  the  Matter  of 
the  Executorfhip.  But  as  to  the 
fecond  Point,  he  infilled  that  the 
Claufe  [and  for  Default  of  fucb  Ijfue, 
then 
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none  attC  MV  \mlt  BC  Goddard  fen 

e  ngenB?es)  neft  fouus  afcun  contin- 
gencp,  ntes  fiat  abfolutement,  5 
eft  ben  limitation  Bel  rematn&er,  $ 

ap?E0  la  ttlOJt  Del  Goddard  fen'  p?lft 

effesen  Goddard  jun5  ie  Defcnnant* 
et  le  parol,  feeir  male,  $  put  Be= 
fait  Be  tie!  ifiue,  etc*  eft  Be  mefme 
fence  one  fieirs  male*  etilpen= 
fott  que  fi  ie  limitation  aB  elite  en 
feoffment  ai  ufes,  Ie  contingent 
ftertenojeit  attr  fjeirs  male  Be  cojps 

5e  Goddard  fen',  COUieilt  U  ferrott 
Si  Goddard  jun.  (£t  ap?CS  ie  COUtt 

ftut  B'opuuon,  que  Ie  itefenoant 
«B  un  eftate  pec  Ie  Bcmtfe,   €t 

JUOgment  fttlt  OOne  quod  Quer.  nil 
capiat  per  Billam.  Vide  Hob.  24.  Cafe 
de  Counden. 


then  to  the  Heir  Male  of  Goddard,  fen. 
begotten')  is  not  under  any  Contingency,, 
but  ftands  abfolutely,  and  is  a  good 
Limitation  of  the  Remainder;  and  af- 
ter the  Death  of  Goddard,  fen.  takes 
Effect  in  Goddard,  jun.  the  Defendant. 
And  the  Word  Heir  Male,  and  for 
Default  of  fuch  Iffue,^.  is  of  the  fame 
Senfe  with  Heirs  Male.  And  he  thought 
that  if  the  Limitation  had  been  in  a 
Feoffment  to  Ufes,  the  Contingent 
would  not  extend  to  the  Heirs  Male  of 
the  Body  of  Goddard,  fen.  tho'  it  would 
to  Goddard,  jun.  And  afterwards  the 
Court  was  of  Opinion,  that  the  Defen- 
dant had  an  Eftate  by  the  Devife.  And 
Judgment  was  given  quod  quer  nil 
capiat  per  billam.  See  Hob.  24.  Conn* 
dens  Cafe. 


Freake  perfps  Lee.   Intr.  Trin.  28 
Car.  2.  B.  R.  Rot.  987. 

Devon.  -  T?  jjctfm't  put  terrcs  m  Pimhow 
poiiexf.  555-  J2j  fur  Ie  BesmTe  Bel  Lee.  Ie 
L,   M#     Cafe  fur  un  efpccial  GlerBia  fuit 

2  Nelf.  Abr.  tM,    R-ichard   Lee    feifie    Beg    tZt* 

834,11-      res  en  queftion  Bel  onlue  Be  ioi. 

•Anrc  107.      per    annum    eit     poflCfllOIt ,    $    BeS 

auters  terrcs  en  Pimhow  tiel  p?e= 
fent  tent  Bel  40s.  Butontia  use  Bun 
(Hioant  ai  temps  Bel  afiton)  $  a= 
p?cs  Bel  oalue  Be  34  *■  9  a«jc€  pof= 
fefife  Be  2  djattcl  leafes  Bcs  tettes 
en  Pouiflow  BeterminaMe  fur  Ies 
fcirs  Bes  Beur  auters,  pet  fa  fcolunt 
en  efcrit  Bouaft  Btoets  legacies  a- 
tnountant  en  tout  ai  oolue  Be  97 i- 
Ijojs  fes  tettes  en  Pimhow,  afcun 
Be  cur  Beftre  pap  quant  leg  Lega- 
tees attafnont  rage  Be  21  ans,  au- 
tets  antcuntants  ai  Baitte  Be  75 1. 
Being  tut  an  ou  2  apjes  fon  Beceafe* 

>€t  BeOtfC  at  Richard  fon  ptttfne  ItC' 

ibtelD  ies  tcrres  en  Pimhow  &  Poui- 
flow,  f  fait  la  mere  Bel  Richard  ie 
neuteft)  Crecuttir  $  tnomff*  lie 
BcBtfee  enter  &pap  30 1.  Besiega-- 
cies  $  apant  etuop  Ies  tettes  pur 
3  ans  mo?uft,  €t  fon  erecuto?  a- 
p^es  fa  mo?t  $Beuant  ie  ejectment 
papaft  tout  ie  refiBtte*  la  queftion 
ftut,  quel  eftate  le  Beuifee  aoott 
en  Ies  tettes  en  Pimhow  en  pof 
feffion  al  temps  BelBeutre  t  €t  pro 
Quer.  Ie  leffee  Bel  Oett  Bel  BeBifo?, 
fuit  argue  que  rtens  fojfque  put 
ine  paffott  ai  Betrifee,  car  mil 
pet-fon  charge  ou  it  payment 
Bes  legacies  mes  nut  ils  fetront 
.pap 


Freake  againft  Lee.    Entred  'Trin* 
22  Car.  2.  JB.  R.  Roll  987. 

Ejectment  for  Lands  in  Pimhow,  on  Devon. 
the  Demife  of  Lee.  The  Cafe 
upon  a  fpecial  Verdict  was  thus,  Rich* 
ard  Lee  feifed  of  the  Lands  in  Queftion 
of  the  Value  of  10,'.  per  Ann.  in  Pof- 
feflion,  and  of  other  Lands  in  Pimhow, 
of  the  prefent  Rent  of  40^.  during 
the  Life  of  one  (living  at  the  Time  of 
the  Adion),  and  after  of  the  Value  of 
34/.^  and  alfo  pofTeffed  of  2  Chattel 
Leafes  of  Lands  in  Pouiflow,  deter- 
minable on  the  Lives  of  two  others, 
by  his  Will  in  Writing  gave  divers  Le- 
gacies, amounting  in  all  to  the  Value 
of  9  7/.  out  of  his  Lands  in  Pimhow, 
each  of  them  to  be  paid  when  the  Le- 
gatees attained  the  Age  of  21  Years  -s 
others  amounting  to  the  Value  of  75/. 
within  a  Year  or  two  after  his  Deceafe. 
And  devifed  to  Richard,  his  youngeff. 
Nephew,  the  Lands  in  Pimhow  and  Poui- 
flow, and  made  the  Mother  of  Richard 
the  Nephew  Executrix,  and  died.  The 
Devifee  entred,  and  paid  30/.  of  th& 
Legacies,  and  having  enjoyed  the  Lands 
for  3  Years,  died  ;  and  his  Executor 
after  his  Death,  and  before  the  Eject- 
ment, paid  all  the  reft.  The  Queftion 
was,  What  Eftate  the  Devifee  had  in 
the  Lands  in  Pimhow  in  Pofleflion,  at 
the  Time  of  the  Devifee  :  And  for  the 
Plaintiff,  the  Leflee  of  the  Heir  of  the 
Devifor,  it  was  argued,  That  nothing 
but  for  Life  paffed  to  the  Devifee,  for 
no  Perfon  is  charged  with  Payment  of 
the  Legacies,  but  that  they  mould  be 
paid 
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Northumbr. 
Raym.  278, 


Pollcxf.  582 


pay  Ijojs  ttl  tent.  (St  fi  fee  paO 
ferfot  Ie  Ijeir'  ferroit  totalmcnt 
fciujertt,  car  ttoue  que  ie  BcBtfo? 
nm  nfctm  ratters  terrrgs*  <£t  an 
BeiuTe  que  ooercit  totalmcnt  af 
fcifinnertfen  rcrrott  Una  meat  p?ifc, 

Cr.  Car.  157.  Cafe  de  Anfley  verfus 
Chapman,  &  447.  Cafe  de  Wilkinfon 
verfus  Merriland.  Cr.  El.  742-  Cafe 
de  Taylor   verfus  Sayer,    Dyer   371. 

Stun  futt  urge,  que  ie  non  pap= 
inent  futt  on  bieoclj  Bel  conDitiott 

fi  fte  pfilToft\  Roll.  Condition  410.  pi. 

2.  Co.  1.  inft.  236.  b.  ©esencontec 

CCfi  ftlit  Ctte  Dyer  163  &  138.  Cr.  El. 

288.  fe  Cafe  De  Machin.  €t  que 
fee  paffe  futt  argue  one  attterment 
rictus  pafla  per  le  Bein'fe,  $  tl  ferra 
cufferment  fiotB,  ou  Ie  Beotfce  ftt= 
fiepuera  peroc  per  fost  payment  car 
leg  p?ofit0  Bcntg  Ie  trots  ang  na- 
tticunta  a  less  legacies  Bef!re  pap 
tiring  ceo  temps*  Cur.  per  Ie  Bc= 
fiife,  fee  paffa*  €t  juBgment  futt 
Bone  pur  Ie  IDefenttaut*  €t  apjes 
Ie  juDjyment  futt  affintte  en  Cam' 

Scacc'. 


Lifle  verfus  Gray.    Intr.  19  Car.  2. 
B.R.  Rot.  14. 

EfX  CjeSmcnt  pur  terteg  en  Ac- 
ton fur  lesemtfeBe  William  Lifle, 
Ie  ytafe  fur  Cfpecial  dcroiff,  futt, 
CCtue  John  Lifle  feifie  en  fee  per  fait 
tnBent  pur  Ie  fcttlement  Be  fc0  ter-- 
reg  en  feu  nofme » fanfte,  covenant 
pur  Hip  %  feg  ijetrg  al  eftopcr  fet= 
fie  Beg  terres  en  queftton  (inter  alia) 
til  ufe  Be  Ittp  mefme  pur  Btc,  re= 
matnBer  al  Edward  fon  fitg  pur  Bie, 
remainder  al  primer  fitg  Bel  Edward 
en  tail  male,  cue  femole  remain* 
Berg  al  2,  3  $  4  fitg  en  tail  male. 
€t  iffint  feperaluft  s  refpeaiue* 
ment  al  cljefcun  Beg  ijciig  maleg 
Bel  co?p0  Bel  Edward,  $  leg  Ijetrg 
maleg  Be  lour  co?pg,  rentatnBrr  al 
William  Lifle  iefio?  Bel  plaintiff 
(que  eft  trooe  Beflrc  ccfen  Bel  John) 
Piootfo,  fi  Edward  rao?uft  fang  if= 
ftte  male,  Bone  John  $  feg  ijeirg 
eftopercnt  feifie  al  intent  a  leop 

iool.  pur   le   file  BCl  Edward,  John 

month-,  Edward  enter, $  ncpant  tune 
male  $  foiement  unc  file,^  enfeoffe 
J.  s.  Beg  tcnementg  $  no  jess  fur  un 
15?tef  Be  nitre  fur  Btffetftii  po?t  Berg 
le  feoffee  tl  ooucfj  Edward  Lifle,  que 
Bouci)  le  common  uoucijee:  Ed- 
ward ap^eg  mo?ufr,  %  fur  ceo  wu= 

2  Ham 


paid  out  of  the  Land.  And  if  a  Fee 
paffed,  the  Heir  would  be  totally  dif* 
inherited,  for  it  is  found  that  the  De* 
vifor  had  no  other  Lands :  And  a  De- 
vife  that  would  operate  totally  to  a 
Difinherifon  fhould  be  ftridtly  taken, 
Cr.  Car.  157.  Cafe  of  Anfley  againft 
Chapman^  and  447.  Cafe  of  IVilkinfon 
againft  Merriland.  Cr.  El.  742.  Cafe  of 
Fay ler  againft  Sayer,  Dyer  371.  Alfo  it 
was  urged,  that  the  Non-payment  was 
a  Breach  of  the  Condition  if  a  Fee 
paffed,  Roll.  Condition,  410.  pi.  2.  Co.  1. 
Inft.  236.  b.  But  againft  this  was  cited 
Dyer  163,  and  138.  Cr.  El.  288.  Ma- 
chins  Cafe.  And  it  was  argued  that  a 
Fee  paffed,  becaufe  otherwife  nothing 
paffed  by  the  Devife,  and  it  would  be 
utterly  void,  or  the  Devifee  would  fuf- 
tain  Lofs  by  his  Payment,  for  the 
Profits  within  the  three  Years  did  not 
amount  to  the  Legacies  to  be  paid  with- 
in that  Time.  Cur.  by  the  Devife  a  Fee 
paffed,  and  Judgment  was  given  for 
the  Defendant.  And  afterwards  the 
Judgment  was  affirmed  in  the  Exche- 
quer Chamber. 

Lifle  againft  Gray.  Entred  Tra?.  19. 
Car.  2.. B.R.  Roll  14. 

IN  Ejeclment  for  Lands  in  Action,  on  Northumbr. 
the  Demife  of  William  Lifle,  the 
Cafe  upon  fpecial  VerdicT:  was,  That 
John  Lifle  feifed  in  Fee  by  Deed,  in- 
dented for  the  Settlement  of  his  Lands 
in  his  Name  and  Blood,  covenanted 
for  him  and  his  Heirs  to  ftand  feifed 
of  the  Lands  in  Queftion  (inter  alia) 
to  the  Ufe  of  himfelf  for  Life,  Re- 
mainder to  Edward  his  Son  for  Life, 
Remainder  to  the  firft  Son  of  Edward 
in  Tail  Male,  with  like  Remainders  to 
the  2d,  3d  and  4th  Son  in  Tail  Male, 
and  fo  feverally  and  refpectively  to 
every  of  the  Heirs  Males  of  the  Body 
of  Ed-ward,  and  the  Heirs  Males  of 
their  Bodies,  Remainder  to  William 
Lifle,  Leffor  of  the  Plaintiff  (who  is 
found  to  be  Coufin  of  John')  Provifo, 
if  Edward  died  without  Iflue  Male, 
then  John  and  his  Heirs  fhould  ftand 
feifed  to  the  Intent  to  levy  100/.  for 
the  Daughter  of  Edward  :  John  died* 
Edward  entred,  and  having  no  Iflue 
Male,  and  only  one  Daughter,  en- 
feoffed J.  S.  of  the  Tenements,  and 
after  on  a  Writ  of  Entry,  fur  diffeiftn, 
brought  againft  the  Feoffee,  he  vouch- 
ed Edward  Lifle,  who  vouched  the 
Common  Vouchee  :  Edward  after- 
wards died,  and  thereupon  Wil- 
lie.m 
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liam  Lifle  CUtt',  5  UfnilTe  Cl  Pltlflt-- 
tt'ff.  Le  fCiC  qtlCfflO"  ftlit  fi  Ed- 
ward an  tin  effate  tail  errrute  en 
luy  cenantlc  neffante  ne  afcun  fits, 
car  tone  Ton  feoffment  ne  fuit  for- 
feiture, $  tl  an  poiat  per  iHecofee- 
vv  a  tarter  ie  remainnet  limit  al 
William  le  Ieff&?5  £>u  fur  le  nit  li- 
mitation (apjes  tail  Cuccclfi&emeiit 
limit  a  lc.fi  4  fits  Del  Edward)  m 
ffllnt  feperalment  at  refpeSiuement, 
jto  come  fupra,  cljefcun  attter  fits 
nel  Edward  afecra  un  effate  tail,  cat 
none  Edward  nan  fo^fquc  pur  feie, 
%  Ton  feoffment  fttit  un  forfeiture, 
$  le  recoDcrp  ne  len^a  William,  ct 
ap?es  amument  nel  amuioeur  par? 
ties,  le  Court  fuit  n'opinion  que 
itati  fojfque  un  effate  pur  Die,  car 
la  fuit  un  c,tp?elfe  limitation  a  Ittp 
pur  nie,  $  tail  limit  al  cljefcun  tie 
IeS4p?imer  fits,  $  fuit  tntenn  que 
cljefcun  autet  fits  p?enn?a  en  rem* 
islatle  manner*  Ct  leg  parolfi 
[cbefcun  ties  Ijeics  male]  entenn 
clicfcun  autet  fits,  9  eo  potius  put 
ceo  que  eft  oufter  limit,  $  al  fieirs 
males  ne  lour  cojps,  que  ne  fttit 
iicceflarp  a  create  tail  en  Edward. 
m  jungment  fuit  none  pur  le  pit* 
Sgefi  apjes  fur  erro?  po?t  en  le  Ex* 

chequer  Chamber  le  (tlUffment  ftttt 
reiJetfe*  Vide  Cr.  Car.  364.  Cafe  de 
Becke.  -s 

Staples  verfiis  Mcllor. 

EB  Crefpafs  pur  le  ftaffton  nel 
Clofe  nel  plaintiff*  Le  De- 
fennant  juffifie  pur  common,  $  p?e- 
fcribe  en  le  15ailtffs  $  Commonai- 
.  tp  nel  Derby,  pur  lefi  anetfi  ne  clje= 
fcun  jfreeman  ne  le  Gill,  ee  fur 
trances  nel  p^efenption  Pernirt  fuit 
none  pur  le  Defendant.  Ct  ap?efi 
mone  que  le  p?efcriptton  neff  bone, 

^3efi  Curia  contr.  Ct  jtltlJTment  quod 
Quer.  nil  capiat,  21  E.  4.  66. 


liam  Lijle  entred,  and  deniifed  to  the 
Plaintiff.  The  fole  Queftion  was,  Whe? 
ther  'Edward  had  an  Eftate-tail  execu- 
ted in  him  before  the  Birth  of  any  Son, 
for  then  his  Feoffment  was  not  a  For- 
feiture, and  he  had  Power  by  Reco* 
very  to  bar  the  Remainder  limited  to 
William  the  Leflor  ;  whereas  on  the 
faid  Limitation  (after  a  Tail  fucceffively 
limited  to  the  four  Sons  of  Edward) 
and  fo  feveraliy  and  refpedtively,  vie. 
as  above,  every  other  Son  of  Edward 
fhall  have  an  Eftate-tail,  for  then  Ed-* 
ward  held  but  for  Life,  and  his  Feoff- 
ment was  a  Forfeiture,  and  the  Reco- 
very fhall  not  hurt  William.  And 
after  Argument  on  both  fides,  the 
Court  was  of  Opinion,  that  Edward 
had  only  an  Eftate  for  Life,  for  there 
was  an  exprefs  Limitation  to  him  for 
Life,  and  Tail  limited  to  each  of  the 
four  firft  Sons ;  and  it  was  intended 
that  every  other  Son  fhould  take  in  like 
manner.  And  the  Words  (each  of  the 
Heirs  Male)  intend  every  other  Son, 
and  the  rather  for  that  it  is  further 
limited,  and  to  the  Heirs  Males  of  their 
Bodies,  which  was  not  neceffary  to 
create  a  Tail  in  Edward.  And  Judgment 
was  given  for  the  Plaintiff:  But  after- 
wards upon  Error  brought  in  the  Ex- 
chequer Chamber  the  Judgment  was 
r  ever  fed.  SeeCr.  Car.  364  Becke' s  Cafe. 

Staples  againft  Mellor. 

IN  Trefpafs  for  breaking  the  Plain- 
tiff's Clofe.  The  Defendant  jufti- 
fied  for  Common,  and  prefcribed  in 
the  Bailiffs  and  Commonalty  of  Derby, 
for  the  Cattle  of  every  Freeman  of  the 
Town,  and  on  Traverfe  of  the  Pre- 
fcription  a  Verdict  was  given  for  the 
Defendant.  And  afterwards  it  was 
moved  that  the  Prefcription  is  not  good. 
But  the  Court  was  of  the  contrary  O- 
pinion,  and  gave  Judgment  quod  qiter. 
nil  capiat L,  21  £.4.  66. 


Derby. 


Enfield 


Enfield 


n6 
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%  Levinx      ^7  512  cafe  put  caufant  $  pjocurant 
2>£  Jc,  tin  faur  retain  tsellte  fait  m  le 

iNcicAbr.  nornirr,C|  f^aio},  Community® 

3      D'  CitP&Cl  Canterbury  fttt  lift  Manda- 

mus^optB  hdl$  Dtl  B-  R.  ni  tilt  a 

refitner  U  plaintiff  al  lieu  $  office 
mm  ■aflrtrttian  r?el  nit  Cftv.  le 
SXfenBant  pieBe  rfett  cuU  fur  m* 
ifflir.  Ct  al  trial  ni  bar  Be  ceo  ie 
plaintiff  ni>ant  piofce  le  procure* 
went  per  le  Defendant,  $  le  re= 
turn,  le  Defen&ant  tntenBant  a 
p?ofcer  ies  matters  en  le  return 
tne'e  pur  caufetf  Be  le  removal  Bel 
Plaintiff  Beftre  fc?a&  Le  plaintiffs 
counfel  pffftrtt  exception  a  less  tef= 
raonxnes  p?oBuce,  pur  ceo  que  cbe= 
ftttif  Be  tut  fuit  un  freeman  Bel 
tsft  City,  4  lis  aurt  pjottticcpent  wx 
copp  Bun  o?Ber  fait  per  le  spajo?, 
ameemen  gt  Common  Councel 
Bel  Bit  Citp  en  un  13urgniote  que 
touts  cljargess  Bcja  erpenB  $  Beftre 
en  apjrs  erpenB  en  ou  circa  le  re- 
turn m  Bit  b?icf,  $  touts  charges 
en  ou  circa  le  mefme  l»?tef  ferroit 
pap  $  Bcfrap  per  le  Cfinmberlatne 
Bel  Bit  Cttp*  a  que  le  Defendants 
councel  mr'oit  en  eoiBence  un  re= 
leafe  fait  per  le  Defendant,  al  Bit 
Corporation  $  al  cljefcun  Member 
Be  ceo,  Be  touts  o?Bers  matters 
ou  cljofcs  que  il  putt  ciaime  per  ca< 
leur  cu  Bettue  Be  afcun  as,  o?Ber 
ou  agreement  fait  en  le  OBurgmote 
Bel  Bit  €itv ;  $  iis  offrent  a  p?oBe 
ceft  telcafe  Beftre  fcal  $  Bcliuer  per 
ie  SDefcnoant,  per  un  teffmoigne 
que  ne  fuit  un  €itmn  ou  Jree= 
man,  $3es  le  Court,  W? ♦  Rainsford 
C&fcf  Suffice  $  Twifden  ne  Bopiee 

t£0  aBmit,  Wild  adtunc  abfente,  & 
Jones  renitente,  far  que  ie  llll'V  DO* 

naft  un  uerBia  pur  ie  plaintiff, 
^es  ie  Counfti  Bel  Defendant 
tenB?afl  al  Court  un  bill  Be  e.e= 
ceptions  compernant  ce  matter, 
$  les  Suffices  ap?es  appofopent 
lour  feais  a  ceo,  §  corynofcent  eta 
en  Court*  Ct  pur  le  Defendant 
fuit  argue  que  le  Statute  Be 
Weftm.  2.  cap.  31.  garrantie  tenBer 
ce  bill  Be  erceptions  fur  trial  al 
bar  coram  Ses  3 unices  Bel  b.  r.  car 
Ie  Statute  eft  general  (coram  aiiqui- 
bus  juiticiariis)  ct  fi  auter  conftru* 
gion  ferroit  fait,  ce  ton  JLep 
s  ne 


IN  Cafe  for  caufing  and  procuring  a 
falfe  Return  to  be  made  in  the 
Name  of  the  Mayor,  Commonalty, 
and  City  of  Canterbury,  upon  a  Manda- 
mus awarded  out  of  the  King's  Bench 
to  them  to  reftore  the  Plaintiff  to  the 
Place  and  Office  of  an  Alderman  of  the 
faid  City.  The  Defendant  pleaded  Not 
guilty,  whereupon  Iffue  was  joined ; 
and  on  Trial  thereof  at  Bar  the  Plain- 
tiff having  proved  the  Procurement  by 
the  Defendant,  and  the  Return,  the 
Defendant  intending  to  prove  the  Mat- 
ters in  the  Return  fhewed,  for  Caufes 
of  the  Removal  of  the  Plaintiff,  to  be 
true:  The  Plaintiff's  Counfel  took 
Exception  to  the  VVitneffes  produced, 
for  that  every  one  of  them  was  a  Free- 
man of  the  faid  City  ;  and  they  alfo 
produced  a  Copy  of  an  Order  made 
by  the  Mayor,  Aldermen,  and  Com- 
mon Council  of  the  faid  City  in  a  Burg- 
mote,  that  all  Charges  already  expend- 
ed, and  to  be  thereafter  expended  in 
or  about  the  Return  of  the  faid  Writ, 
and  all  Charges  in  or  about  the  fame 
Writ  fhould  be  paid,  and  defrayed  by 
the  Chamberlain  of  the  faid  City.  To 
which  the  Defendant's  Counfel  fhewed 
in  Evidence  a  Releafe  made  by  the 
Defendant  to  the  faid  Corporation,  and 
to  every  Member  of  it,  of  all  Orders, 
Matters  or  Th;ngs  which  he  could  claim 
by  Colour  or  Virtue  of  any  A&,  Or- 
der or  Agreement  made  in  the  Burg- 
mote  of  the  faid  City ;  and  they  of- 
fered to  prove  this  Releafe  to  be  fealed 
and  delivered  by  the  Defendant  by  a 
Witnefs,  who  was  not  a  Citizen  or 
Freeman,  but  the  Court,  viz.  Rains- 
ford,  Chief  Juftice,  and  Twifden,  would 
not  admit  it,  Wild  adtunc  abfente, 
and  Jones  renitente,  whereupon  the  Ju- 
ry gave  a  Verdidl  for  the  Plaintiff ;  but 
the  Defendant's  Counfel  tendred  to  the 
Court  a  Bill  of  Exceptions  containing 
this  Matter,  and  the  J uftices  afterwards 
put  their  Seals  to  it,  and  acknowledg- 
ed it  in  Court.  And  for  the  Defen- 
dant it  was  argued  that  the  Statute  of 
Weftm.  2.  cap.  31.  warrants  the  Tender- 
ing this  Bill  of  Exceptions  on  a  Trial 
at  Bar  before  the  Juftices  of  the  King's 
Bench,  for  the  Statute  is  general  {coram 
aliqnibus  jufticiariis~)  and  if  any  other 
Conftruftion  ^ere  made,  this  good  Law 
would 
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ite  fcrroit  tiafcttn  ufe,  cat  erro?  ne 
gift,  ott  pur  cattfes  icv  trp  per  Nifi 
prius,  ott  en  rCrcljequer  al  Com- 
mon  Hep,  27  H.  8.  25,  26.  2  E.  4. 
6.  b.  5  H.    7.  40.  b.    21  E.   4.  53.  a. 

Ct  futt  Bit  que  ceo  poet  eftrcmofee 
en  Srteff  oe  3lutJgtnent  raits  aftun 

Sci.  fac.  ad  cognofcend',  CiHt  U  CBUft 

trp  Beuant  le  mefuie  luoges,  3  h. 

4. "14.  b.   11   H.  4.  52,  63.     3.  jfutt 

uriyc  que  le  tefufal  oe  tefmoigms 
ftiit  tuff  grottnti  pur  (e  bill  oe  ejt= 
cepttenS;  car  les  tefntomncs  oot= 
rut  eftre  ope,  Godboit  133-  Ctle 
reicafe  mtt  ceo  ljo?s  uel  queftiotu 
JFuit  aurt  argue  pur  le  Defendant, 
que  affion  ne  gift,  car  ft  le  pro- 
curement ftiit  ooe  le  confcnt  oet 
99ajo?  9  Commonaltp,  lis  fole- 
ment  font  cljargeable,  car  iis  font 
tin  Court  9  le  act  eft  lour,  Hob. 
87.  9  ccff  appiert  per  le  aa  oel 
Q5ttrgmotc  alleoge  per  le  Plaintiff 
en  eecluuou  cc  leg  tefmoigncs  oel 
SDcfenoattt.  2.  L'aaion  eft  po?t 
trop  cite,  car  le  Court  nati  tronaft 
judgment  fur  le  return,  9  ceff 
affton  fuit  referable  al  tin  /B?icf  oe 
Confpirucw  po?t  ocuant  acquittal, 
ou  al  trial  oel  aeceftnrp  oetiant  le 
principal,  Hob.  266,  267.  81  contr' 
futt  tut  que  bill  oe  erccption  ne  gift 
fur  trial  al  bar  icp,  cat  it  pleas 

ICP  font  coram  Domino  Rege,  ttentP 
coram  Jufticiariis,nec  poctCfttC  oeinS 

lequitp  oel  statute  ap?es  27  Eiiz. 
car  ceff  Court  eft  tie  plat's  ijattt 
nature,  $  ne  poet  effre  comp?eljeno 
Bents  general  parols,  31riferiour 
Courts  efteant  nofme  oeuant,  2  Co. 

Cafe  de  l'Evefque  de  Cant.     2.  @i  le 

Statute  ferra  eetenb  a  ce  Court, 
nul  renteop  en  le  cafe  per  bop  ne 
3rreft  oe  Jtiograent,  mcs  folement 
pet'TOef  oe  Crroj,  3  h.  4.  14.  21 

E.  4.  40.  b.    11  H.  4.  51.  Jones  330. 

Ct  TBjtef  oe  Crro?  eft  le  uopp?e= 
fcribe  per  le  Statute.  Cluant  al 
Declaration  futt  Hit  que  aston  gift 
pur  le  p?ocureuientj  at  tiel  aaions 
font  comnumement  alloio,  come  a 
procurer  mi  oeftreintiitefaurment 
9  malicioufment,  ft  en  trefpafs 
touts  rent  principals ;  ct  ne  trope 
cite,  car  per  le  return,  le  plain- 
tiff eft  Dinner  oaner  rcftitution, 

1  Inft.  180.  b.  Lane  49.  Coke's 
Entr.  42.  Hutton  125.  Cr.  Eliz.  714. 

Ct  le  Cafe  oe  Sir  John  shaw  Ee= 
co?ner  tiel  Coichefter,  futt  jaoes  ao- 
moge  en  c.  b.  en  cafe,  pur  tut 
faur  return  fur  tut  Mandamus  a  lup 
refto?er  a  ceft  SDffice,  9  ceo  Defiant 
ie  3utigment  en  'Bank  le  Eop  fur 
le  return.  8p?es  le  argument  oe 
Principal  cafeoetie  foitsper  le  cotm- 
fel  oambtoeur  parties,  le  Court 
per= 


would  be  of  no  Ufe,  for  Error  lies  not 
either  for  Caufes  here  tried  by  Nifi 
prius,  or  in  the  Exchequer  at  Common 
Law,  27  H.  8.  25,  26.  2  E.  4.  6.  b. 
S  H.  7.  40.  b.  21  E.  4.  53.  a.  And  it 
was  faid  that  this  might  be  moved  in 
Arreft  of  Judgment  without  any  Sci., 
Fac.  ad  cognofcend" ;  for  the  Caufe  was 
tried  before  the  fame  Judges,  3  H.  4. 
14.  b.  11  H.  4.  52,  63.  3.  It  was  ur- 
ged that  the  Refufal  of  Witneffes  was 
juft  Ground  for  the  Bill  of  Exceptions, 
for  the  Witneffes  ought  to  be  heard, 
Godboit  133.  And  the  Releafe  puts  this 
out  of  the  Queftion.  It  was  alfo  argued 
for  the  Defendant,  that  an  Action  does 
not  lie,  for  if  the  Procurement  was 
with  the  Confent  of  the  Mayor  and 
Commonalty,  they  only  are  chargeable, 
for  they  are  a  Court,  and  the  Act  is 
theirs,  Hc£.  87.  and  this  appears  by  the 
Act  of  Burgmote  alledged  by  the  Plain- 
tiff, in  Exclufion  of  the  Defendant's 
Witneffes.  2.  The  Action  is  brought 
too  foon,  for  the  Court  has  given  no 
Judgment  on  the  Return  ;  and  this 
Action  refembled  a  Writ  of  Confpiracy 
brought  before  Acquittal,  or  at  the 
Trial  of  the  Acceflary  before  the  Prin- 
cipal, Hob.  266.  267.  On  the  other  fide 
it  was  faid,  That  a  Bill  of  Exceptions 
does  not  lie  on  a  Trial  at  Bar  here, 
for  the  Pleas  here  are  coram  Domino 
Regc,  not  coram  Jiifikiarih',  nor  can 
be  within  the  Equity  of  the  Statute 
after  27  El.  for  this  Court  is  of  a 
higher  Nature,  and  cannot  be  compre- 
hended within  general  Words,  inferior 
Courts  being  named  before,  2  Co.  Bp. 
of  Canfs  Cafe.  2.  If  the  Statute  (hall 
be  extended  to  this  Court,  there  is  no 
Remedy  in  the  Cafe  by  way  of  Arreft 
of  Judgment,  but  only  by  Writ  of 
Error,  3  H.  4.  14.  21  E.  4.  40.  b. 
11 H.  4.  51.  Jones  330.  And  a  Writ 
of  Error  is  the  Way  prefcribed  by  the 
Statute.  As  to  the  Declaration  it  was 
faid,  That  an  Action  lies  for  the  Pro- 
curement, and  fuch  Actions  are  com- 
monly allowed,  as  to  procure  one  to 
be  indicted  falfely  and  malicioufly,  and 
in  Trefpafs  all  are  Principals ;  and  it 
is  not  brought  too  foon,  for  by  the 
Return  the  Plaintiff  is  hindred  from 
having  Reftitution,  1  Inft.  180.  b.  Lane 
49.  Coke' s  Entr.  42.  Hutton  12$.  Cr. 
El.  714.  And  the  Cafe  of  Sir  John 
Shaw,  Recorder  of  Coichefter,  was  for- 
merly adjudged  in  the  Common  Pleas 
in  Cafe,  for  a  falfe  Return  upon  a 
Mandamus  to  reftore  him  to  that  Office, 
and  this  before  the  Judgment  in  the 
King's  Bench  on  the  Return.  After 
arguing  the  principal  Cafe  twice,  by 
the  Counfel  on  both  fides,  the  Court 
Q_  2  per- 
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perceiuant  que  le  cattfe  fefoit  granO 
Cljaleurs  enter  legs  parties  t  fa- 
sten en  le  Cttp,  ffg  fttetont  zx- 
lje?t  al  oair  $  amitv.  €t  rut:  ceo 
les  parties  aeco?uoicnt  enter  cur 
mefmes  (come  jea  penfc)  Car  mil 
juDgment  fuit  none* 

Wortley  &  Uxor  verfus  Watkin- 
fon.  Iiitr.  Trin.  30  Car.  2.  B.  R. 
Rot.  483. 

»Kcb.*fe.  T?B  tin  attachment  fur  un  P?o; 
1  Levins  JlL  Ijiuitiou  in  le  conftffo^  Del 
454-  arcljicuefque  Del  Everwicke  rur  un 

Raym.  464.  j^i   ja  ejcljtbtte,  a   tiiuo?cer  le 
-Nefr'Ahr  plaintiff,  le  baron  auant  tnatrp  la 
nit '       file  tie  ©oer  tie  fa  p?ib?  feme ;  pur 
le  marriage  fuetont  cite  per  Wallop 

CZUX  aUtl)O?ttl'C0,  Selden  de  jure  na- 
turali  594  Vaughan  242.  Cafe  de 
Harrifon.  <Pcl  ailter  part  per  San- 
ders de  18  de  Leviticus,  32  H.  8.  cap. 
38.  Moor  f.  907.  Cafe  de  Man,  &  Cr. 

Noy  cafe  de  Eiiz.  le  mefme  Cafe.    Hob.  181. 

Remington.    Cafe    de    Remington.     Roll.    1  part, 

foi.  831.  Co.  2  inft.  683.  le  Cable  en 
les  Canons  tie  1603.  ct  Confulta- 
tton  ftitt  agattu 

Gill  wrfus  Prior,  hitr.  3  2  Car.  2. 
B.  R.  Rot. 

Cornwall.  TEefpaf0  futt  po?t  put  p?tfel  Hel 
3  Neif.  Abr.  i  un  Q5ttfl)El  oel  SDatemeal.  J>z-- 
3*7,  "•  fentiant  quant  al  tout  p^cter  mi 
vrdcpoft.  Quart  rtel  tuL  €t  quant  a  ceo 
soecot  &c  juffifie  pur  Coll  en  le  99arfeet  Hel 

P      '  K  '    Penfance,  DIJ.  till  CUtatt  1)020  Clje= 

fcun  20  ©altonis  po?t  a  le  Bit  S^ar- 
ftet  $  la  erpofe  a  rale*  Ct  ffl  title 
a  le  C^arKet  $  toll  per  grant  tie  un 
que  ao  czo  per  pjefcripttcm  ILe 
plaintiff  replp,  que  Beuant  le  gran- 
to?  auoit  riens  en  le  ^arfeet  le 
Hct'gne  Elizabeth  futt  feifie  He  ceo, 
$per  fe0Letter0  Patents  recitant, 

qilt  EOp  Richard  le  pHmet  9  Eop 

jean  auopcnt  grant  a  le  OBurglj  tie 

Helfton  in  Cornwall,  que  t'l  fetTOit 
Ult  liber    Burgus    $   quit   tZ  Theo- 

lonio  pcntag',  Palfage,  Laffage, 
©all  age  |  ©tallage  per  tout 
le  Countp  oe  Cornwall,  inco?po- 
rate  le  oit  OBurglj  $  conferua 
tcut0  le0  nit  p?iDiIeoge0  recite* 
et  cone  mr'e   que  il  fuit  nee 

tieilI0  ac   liber  Burgenfis  tie!  Helfton 

$  iOlnt   erempt*   le  Defendant 

rejopne,  $  per  pjoteftatfon  niant 

par< 


perceiving  that  the  Caufe  raifed  great 
Heats  between  the  Parties,  and  Faction 
in  the  City,  they  were  exhorted  to 
Peace  and  Amity  :  Whereupon  the 
Parties  agreed  amongft  themfelves  (as 
I  think)  for  no  Judgment  was  gi- 
ven. 

Worthy  &  Uxor  again  ft  Wathnfon. 
Entred  2W».  30  Car.  2.  B.  R. 
Roll  483. 

IN  an  Attachment  upon  a  Prohibition       York, 
in  the  Confiftory  of  the  Archbifhop 
of  Everwike,  on  a  Libel  there  exhibit- 
ed to  divorce  the  Plaintiff,   the  Hus- 
band having  married  the  Daughter  of 
the  Sifter  of  his  former  Wife,    for  the 
Marriage  were  cited  by  Wallop  thefe 
Authorities,  Selden  de  jure  naturali  594. 
Vaughan  242.  Harrifon' 's  Cafe.     On  the 
other  fide  by  Sanders,  the  18th  of  Levi- 
ticus,   32  H  8.  cap.  38.  Moor,  fol.  907. 
Man's  Cafe,  and  Cr.  El.  the  fame  Cafe. 
Hob.  181.    Remingtons  Cafe.    Roll.    1.  Noy   Re„ 
part,  fol.  831.  Co.  2  Inft.  683.  the  Table  mington's 
in  the  Canons  of  1603.  And  a  Conful-  Cafe. 
tation  was  awarded. 

CrVZ/againft  Trior.  Entred  3  2  Car.  2. 
B.R.Rot, 

TRefpafs  was  brought  for  taking  of  Cornwall. 
a  Bufhel  of  Oatmeal.  The  De- 
fendant as  to  the  Whole,  except  a 
Quart,  pleaded  Not  guilty.  Arid  as  to 
that  juftified  for  Toll  in  the  Market  of 
Penfance,  viz.  a  Quart  out  of  every 
20  Gallons  brought  to  the  faid  Market, 
and  there  expofed  to  Sale  :  And  made 
Title  to  the  Market  and  Toll  by  Grant 
of  one  who  had  it  by  Prefcription.  The 
Plaintiff  replied,  That  before  the  Gran- 
tor had  any  thing  in  the  Market, 
Queen  Elizabeth  was  feifed  of  it,  and 
by  her  Letters  Patent  reciting,  that 
King  Richard  the  ift.  and  King  John, 
had  granted  to  the  Borough  of  Helfton 
in  Cornwall,  that  it  fhould  be  liber 
Burgus,  and  quit  de  tfbeolomo,  Pontage, 
Palfage,  Laftage,  Sallage,  and  Stallage 
through  the  whole  County  of  Cornwall, 
incorporated  the  faid  Borough,  and 
conferved  all  the  faid  Privileges  re- 
cited. And  then  fhewed  that  he  was 
born  in  ac  liter  Burgenfis  of  Helfton, 
and  fo  exempt.  The  Defendant  re- 
joined, and  by  Proteftation  denying 
1  par- 
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parttcttlatment  tout  le  matter  De 
replication,  put  plea,  que  le  'But- 

IjrflCS  DeHelfton  flDOJJOIlt  tOUt  fCftS 

pap  toll.  Le  plaintiff  Demur  rut 
ceo  generalmeut.  Poiiexfen  put  le 
DefenDant,  Ceil  toll  eff  claime 
per  pjefctiption,  $  ergo  ne  poet  e- 
ffre  Difcfjarge  pet*  grant  DC  Rops 

Richard  OU   Jean,    qtIC  fljnt   DCUlS 

temps  De  memojp.  Ct  content  le 
Botgne  Elizabeth  ftitt  ctn  foitgf  fei= 
fie  Dei  ^arfcet,  unco?e  el  ne  itran-- 
faft  circuit  noitel  eremptton  nl  Hei- 
fton,  mes  folement  confirma  ct  que 
Us  aoopet  DeDant*  2.  le  p?efcrip= 
tton  Doit  effre  tracers,    Sanders  e- 

contr.  Theolon.  eft  genus  J  CtteilD  a 

touts  manners  De  CoiL  Ct  celt 
Coll  eft  Difcljawe  per  le  grant  Del 
Eoigne  Elizabeth,  car  fi  el  ne  poet 
etempt  ljo?s  fes  p?oper  Markets, 
Done  nient  omnino,  car  fa  grant  ne 
Dircfjanxera  en  ies  Markets  Desau= 
ters*  Ct  quant  al  otycSioit  que  le 
Piefcnption  Doit  effre  ttaoers,  il 
Dit  que  neff  neceffatp,  car  le  repli* 
cation  allotti  le  prefcription  quant 
al  touts  nemp  erempt,  Ct  le  otf= 
cfjatge  effeant  matter  De  lep,  tin 
traoers  Doiloit  ercIuDe  lauter  par= 
tp  a  rejopne  a  ceo*  Ct  le  plea  icy 
eft  tin  confeffion  $  aoopoance*  Cur.  3 1 
eft"  Doubt  an  ceff  Coll  foit  Deins  le 
parol  ©aliage  on  afcttn  auter  parti- 
cular parol  De  Difcijarge*  Ct  pur  le 
general  Theoionio  il  nertenD?a  te?£ 
que  al  particulars  ap?es  mention* 
Ct  le  opinion  tuft  que  le  Cljj'e  De 
Kotgne  Eiiz.  ne  DtTcljarge  le  plain* 

tiff,  ergo  jtlDgm't  ftll't  quod  nil  ca- 
piat. Dyer  276.  le  Cafe  De  Torring- 
ton  268. 


particularly  all  the  Matter  of  the  Re- 
plication, for  Plea  faid,  that  the  Bur- 
geffes  of  Helfion  had  always  paid  Toll. 
The  Plaintiff  thereupon  demurred  ge- 
nerally. Poiiexfen  for  the  Defendant, 
This  Toll  is  claimed  by  Prefcription, 
and  therefore  cannot  be  difcharged  by 
the  Grant  of  King  Richard  or  King 
John,  which  are  within  Time  of  Me- 
mory. And  though  Queen  Elizabeth 
was  once  feized  of  the  Market,  yet  fhe 
granted  no  new  Exemption  to  Helfton, 
but  only  confirmed  what  they  had 
before.  2.  The  Prefcription  ought  to 
be  travers'd.  Sanders  on  the  other  fide, 
Theolon.  is  the  gems,  and  extends  to 
all  manner  of  Toll.  And  this  Toll  is 
difcharged  by  the  Grant  of  Queen  Mr 
lizabctb,  for  if  fhe  could  not  exempt 
out  of  her  own  Markets,  then  not  at 
all,  for  her  Grant  fhall  not  difcharge 
in  the  Markets  of  others.  And  as  to 
the  Objection  that  the  Prefcription 
ought  to  be  traverfed,  he  faid  it  was 
not  neceffary,  for  the  Replication  al- 
lowed the  Prefcription  as  to  all  not 
exempt.  And  the  Difcharge  being  Mat- 
ter of  Law,  a  Traverfe  would  exclude 
the  other  Party  from  rejoining  to  it. 
And  the  Plea  here  is  a  Confeffion  and 
Avoidance.  Cur.  It  is  doubted  whether 
this  Toll  be  within  the  Word  Sallage 
or  any  other  particular  Word  of  Dif- 
charge. And  for  the  general  Theoionio 
it  will  not  extend  farther  than  to 
the  Particulars  after  mentioned.  And 
the  Opinion  was,  that  the  Charter  of 
Queen  Elizabeth  did  not  difcharge  the 
Plaintiff ;  therefore  Judgment  was  gi- 
ven quod  nil  capiat.  Dyer  276.  Torri Jig- 
ton's  Cafe,  268. 


Coleburne  verfus  "Wight.  Intr. 
Trin.  30  Car.  2.  B.  R. 

SSL     T  c  Patntiff  effeant  tut  €um- 
*  Levm*     j_^  t£)?  (!e  ai|tw  effeant  aHellfl.e  5e, 

2  Ncif.  Abr.  lire  Deins  17  ftiL  Del  age  Dun  an) 
ioz8.pi.  s.  po?tfoie  un  aaion  DeDetDersle 
perno?  Des  profits  fur  le  ©tat' 
De  32  h.  s.  ct  fill  title  a  fon  Ce- 
ffato?  Del  Dit  rent  come  tut  rent 
feckc  De  20 1.  grant  per  le  pere 
Del  SDefenOant  al  Monger  $  fes 
Ijetrs,  que  aD  DeDife  ceo  per  fa  feo= 
itint  en  efcrit,  titf*  tut  moitP  De  ceo 
al  tut  %  fes  Ijetrs,  $  le  auter  motctp 
al  tin  auter  $  fes  Ijeirs,  que  ambt- 
Deit£  coiftep  le  entire  rent  a  le  Ce= 
flato?  $  fes  ijetrs,  ct  it  rent 
effeant 


Cokhime  againft  Wight.    Entred 
2ra*.  30  Car.  2.  B.R. 

THE  Plaintiff  being  one  Executor  Suffer 
(the  other  being  alledged  to  be- 
within  17.  viz.  of  the  Age  of  one 
Year)  alone  brought  an  Action  of  Debt 
againft  the  Pernor  of  the  Profits  on 
the  Statute  of  32  H.  8.  and  made  Title 
to  his  Teftator  of  the  faid  Rent  as  a 
Rent-feck  of  20/.  granted  by  the  Fa- 
ther of  the  Defendant  to  Monger  and 
his  Heirs,  who  had  devifed  it  by  his 
Will  in  Writing,  viz.  one  Moiety  of 
it  to  one  and  his  Heirs,  and  the  other 
Moiety  to  another  and  his  Heirs,  who 
both  conveyed  the  entire  Rent  to  the 
Teftator  and  his  Heirs.  And  the  Rent 
being 
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efteant  en  arete  en  le  bie  bci  j:e> 
ffato?  ceft  aaion  futt  po?t  bets  it 
Defendant  efteant  cone  pctno?  bes 
p?ofit0  Ijcjs  quel  le  vent  ilfaft-  Ct 
rut  genctal  bemurrer  fur  tc  becia- 
ration,  11  fttit  objea  i.  fl&ue  (e  rent 
neft  bien  conbep  a  le  teffato?,  cat 
celt  tent  efteant  encounter  common 
tjoit,  tl  ne  poet  cftte  bibtbe  Ct  ft 
cfioft :  nn  tent  c&arge  iteft  bibifible 
raits  attutnment,  Hob.  25. outer, 
nt't  bun  tent  fetbtcc*  2.  Ceft  tent 
efteant  fecke  eft  folement  ocmanoa- 

ble  Tut  la  tette,  ergo,  licet  fsepius  re- 

quifitus  le  Defenbant  ne  papaft,  neft 
iufficient*  €t  coment  laSton  eft 
tone  pet  aa  be  parliament,  un- 
co?e  le  natute  tiel  btttp  neft  cljange, 

Cr.  Jac.  105.  Cafe  de  Bradihaw,  & 
Cr.  Car.  187.  Cafe  de  Morgan  & 
Green,  $  le  mefllie  Care  en  Jones 

223.  3.  ifuit  obi'ea  que  le  aaton 
neft  bien  po?t,  cat  lautet  Crecuto? 
coment  un  enfant  boit  effte  jopnc, 
Yelv.  130.  un  cafe  en  point*  31  ati- 
ter  patt  futt  bit  que  tent  feefce  eft 
btuifible  per  bebife  pet  lerwetfe 
patolg  bel  34  H- 8-  ©  U"ant  aIiT' 
manb,  11  futt  grant  que  en  affife 
tiel  bemanb  come  futt  object  eft  ne- 
ceCTatp,  nemp  en  laaton  tcp  put  le 
mete  mttp.  ffituant  al  aaton  tl  futt 
tit  que  mil  neceffitp  a  foinbet  le 
^ino?  que  ne  poet  amniniftter,  s 
nui  p?ejubice,  car  le  benefit  Del 
lubrcment  fctbibeta  a  Ittp,  Cr.  Car. 

227.  Cafe  de  Beamond  &  Long.     Ct 

en  le  Cafe  Smith,  Yelv.  130.  il  futt 
un  oepattute*  auri  le  mention  oel 
autet  Crecuto?  neft  fo?fque  futpltt* 
rap  $  ne  nopera,  Moor  88 7.   Cafe 

de  Dembin  verfus  Brown.  Ct  att.tt 
ftllt  Ott  que  Mich.  15  Car.  2.  Rot. 
703.  B.  R.  inter   Hatton   &  Mufcal, 

laaion  po?t  come  icp  futt  aojubite 
beftre  bien  port.  S£e0  (mop 
fembie)  que  le  Cafe  be  smith  in 
Yelv.  ne  fuit  bien  tefponb,  cat  neft 
tut  Departure.  Ct  coment  le  mat* 
ter  la  futt  plebe  en  abatem't,  un* 
co?e  efteant  apparent  iep  en  le  natt* 
Del  plaintiff,  pet  fon  mr'ang  be- 
mefrie,  le  Court  boit  abjumxe  fut 
lentitc  teco?b,  2  h.  7. 16.  Hob.  164 
&  56.  $9e0  mil  jubpn't  futt  bone, 
come  jeo  penfe,  car  Wight  le  JDp. 
fenbant  efteant  un  plcaber  a  le  bar, 
it  Court  bifapp?obcit  fon  con- 
teft  berg  un  mnnifeft  nutp,  <J  fut 
ceo  si  agree  lecatife,  come  fembie* 


being  in  Arrear  in  the  Life  of  the  Tefta- 
tor,  this  Action   was  brought  againft 
the  Defendant,  being  then  Pernor  of 
the  Profits  whereout  the  Rent  iflfued  : 
And  upon  a  general  Demurrer  on   the 
Declaration  it  was  objected,  i.    That 
the  Rent  is  not  well  conveyed  to  the 
Teftator,  for  this  Rent  being   againft 
common  Right,   it  cannot  be  divided  ; 
and  if  it  were  a  Rent-Charge  it  is  not 
dividable  without  Attornment,  Hob.  25. 
otherwife  of  a  Rent-Service.     2.  This 
Rent   being  Seek  is  only  demandable 
on  the  Land,  therefore  licet  fxpius  re- 
quifitus   the  Defendant  did    not    pay, 
is  not  fufficient.     And  tho'  the  Action 
be  given    by  Act   of  Parliament,   yet 
the  Nature  of  the  Duty  is  not  changed, 
Cr.  Jac.  1 05.  Brad/haw's  Cafe,    and  Cr. 
Car.  187.  Cafe   of  Morgan   and   Green, 
and  the  fame  Cafe  in  Jones  223.  3.  It 
was  objected  that  the  Action  is   not 
well  brought,  for  the  other  Executor, 
though  an  Infant,  ought  to  be  joined, 
Telv.  130.    a  Cafe  in  Point.     On    the 
other  fide  it  was  faid,   that  Rent-feck 
is  dividable  by  Devife,  by  the  exprefs 
Words  of  34  H.  8.  And  as  to  the  De- 
mand,  it  was  granted  that  in  anAfiife 
fuch  Demand  as  was  objected  is  ne- 
ceflary,   not   in  the   Action  here   for 
the  mere  Duty.     As  to  the  Action  it 
was  faid,   That  there  is  no  Neceffity  of 
joining  the  Minor  who  cannot   admi- 
nifter,   and  no  Prejudice,  for  the  Be- 
nefit of  the  Judgment  (hall  furvive  to 
him,  Cr.  Car.  227.    Cafe   of  Beamond 
and  Long.  And  in  Smith's  Cafe,  Telv.  130. 
it  was  a  Departure.     Alfo  the  Mention 
of  the  other  Executor   is  but  Surplu- 
fage,   and  fhall  not   hurt,    Moor  887. 
Cafe  of  Dembin  againft  Brown.     And  it 
was  alfo  faid  that,  Mich.  \$Car.  2.  Rot. 
703.  B.  R.  between  Hatton  and  Mu / cal ', 
the  Action   brought   as  here  was   ad- 
judged to  be  well  brought  :    But  (me- 
thinks)  that  the  Cafe  of  Smith  in  Telv. 
was  not  well  anfwered,  for  it  is  not  a 
Departure.     And   though  the  Matter 
there  was  pleaded  in  Abatement,   yet 
it  being  apparent  here  in  the  Plaintiff's 
Declaration,  by  his  own  Shewing,  the 
Court  ought  to  judge  on  the  entire 
Record,  2  H.  7.  16.  Hob.  164,  and  56. 
But  no  Judgment  was  given,  as  I  think, 
for  Wight  the  Defendant  being  a  Plea- 
der at  the  Bar,  the  Court  difapproved 
his  Conteft  againft  a  manifeft    Duty, 
and  thereupon   he  agreed  the   Caufe, 
as  it  feems.  1 
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Harvey  verfets  Harvey.    Intr.  Hill. 
30  &  31  Car.  2.  B.  R.  Rot.  148. 

STvm.%.  rrKro?  fur  niDgment  en  Dofoer 
see  1  Neif.  Jlf  rut  Defalt  en  b.  c.  Crccpf  r. 
Abr.  687.     ©ue  mil  continuance  enter  le  ee- 

pl.  7.&C.  tUClt  DCl  !3?efe  a  COUnt,  Non  alloca- 
tur: cat  netf  sm&tie  int  rero>D,  ergo 
Una  entenD  que  ie  continuance 
futt  enter.  2.  le  Venire  omit  tin 
teg  lilies  ou  le  terre  aifoit*   Non 

allocatur,  CiU  iC  JUDgtmitt  fttft  pet 

fcefauit* 


£e  Roy  verfits  Thacker.    Intr. 
Trin.  30  Car.  2.  B.  R. 

**?j!™*    riCHEl   tttt    Mandamus   al    ^ai'O?, 

*,«  pi  iJ  &  aSitontg,  Citizens  9  Commo' 
Quer.  ib.  "  naltp  Del  Cttp  De  Norwich  a  re= 
1194.  Pi.  i2.  ffojer  Thacker  al  Office  Dun  aiDet- 
ntan  Dei  oit  Cttp+  5|g  returnont 
\mt  enure  (apies  Diocts  ciaufeis  De 
lout  Cfjr'e  plcDe,  a  le  aa  oe  13  ce 
Ecp  cap.  1.  pur  le  him  ©ofcetn- 
litent  Des  Corporations)  que  le  Hit 
Thacker  eireant  eiea  tin  aiDcrman, 
ie  16  oe  cefl  Key  pn'foit  less  ttois 
ferements  en  le  Dtt  aa  ituenter,  a 
publice  p?onounce  le  Declaration  la 
a  caufe  ceo  Deffte  Eeryiffet,  meg 
que  il  ne  fuofcttue  ceo  quanD  it 
prifoit  ie  ferentent  put  Ie  irien  ere* 
cuter  fon  SDffice  come  il  Deoott  per 
la  ILep,  5@es  ceo  prfmerment  rub* 
fcribe  en  May  30  Dei  Eop  Deoant 
fceur  Jmltces  Del  pair  Del  Dit  €U 
tpj  Ct  que  fut  ceo  ils>  cfltont  tin 
miter  en  fon  lieu*  encounter  ce 
return  futt  crcept  per  Holt  que  Ie 
caufc  neft  fufficient  a  impcDicr  re- 
ftttutton,  cat  nappiett  que  Thacker 
futt  require  a  fatre  ie  fubfetiptten, 
ou  que  ie  Declaration  futt  tenDcr  a 
lup  tseffre  fubferibe,  Ct  Ie  act  tt< 
quite  tenDcr,  a  Ie  l^?otJtfa  tefcttc  a 
ceo  t  Jones  attorney  ©cnrral,  que 
tenner  neft  neceffarp,  mes  Ie  ©ffi* 
ttt  a  fon  peril  Doit  fairc  ceo,  aiiter 
ftrtotten  lepotarDcs  Corporations 
Be  emitter  ceo,  a  leg  SittfHces  Dei 
ts>ait  font  parcel  De  eur,  *  tie!  con* 
ficusion  xwiioit  amutliet  ie  aa. 

m 


Harvey  againft  Harcey.Entrcd  Hill. 
30  &  3 l  Car.  2.  %  R.  n0t.  i48. 

ERror  on  a  Judgment  in  Dower  on  Somerfet. 
Default  in  B.  C.  Exception  i. 
That  there  is  no  Continuance  between 
the  Return  of  the  Writ  and  Count,  Nun 
allocatur :  For  it  is  not  affigned  on  Re- 
cord: therefore  it  fhall  be  intended 
that  the  Continuance  was  enter'd.  2. 
The  Venire  omits  one  of  the  Vills 
where  the  Land  lay.  Non  allocatur  ;  for 
the  Judgment  was  by  Default. 

The  King  againft  Tbacka'.    Entred 
Tri/i.  30  Car.  i.B.R. 

UPON  a  Mandamus  to  the  Mayor,  Mandamus 
Sheriff,  Citizens,  and  Common- 
alty of  the  City  of  Norwich  to  reftore 
Thacker  to  the  Office  of  an  Alderman 
of  the  faid  City.  They  return'd  for 
Caufe  (after  divers  Claufes  of  their 
Charter  pleaded,  and  the  Ad  of  13. 
of  his  prefent  Majefty  cap.  1.  for  the 
good  Government  of  Corporations) 
that  the  faid  ^backer  being  eleded  an 
Alderman,  the  16.  of  this  King 
took  the  three  Oaths  in  the  faid  Ad 
willingly,  and  publickly  pronounced 
the  Declaration  there,  and  caus'd  it  to 
be  regifter'd ;  but  that  he  did  not  fub- 
fcribe  it  when  he  took  the  Oath  for  the 
well  executing  his  Office  as  he  ought 
by  the  Law  ;  but  firft  fubferibed  it  in 
May  30th  of  the  King  before  two  Jufti- 
ces  of  the  Peace  of  the  faid  City  ,  and 
that  thereupon  they  elected  another  in 
his  Place.  Againft  this  Return  it  was 
excepted  by  Holt,  that  the  Caufe  is  not 
fufficient  to  hinder  Reftitution,  for  it 
does  not  appear  that  Whacker  was  re- 
quir'd  to  make  the  Subfcription,  or  that 
the  Declaration  was  tendsr'd  to  him 
to  be  fubferibed,  and  the  Act  requires 
Tender,  and  the  Provifo  refers  to  it ; 
Jones  Attorney  General,  that  Tender 
is  not  neceffary,  but  the  Officer  at  his 
Peril  ought  to  make  it,  otherwife  it 
would  be  in  the  Power  of  Corporate 
ons  to  omit  it,  and  the  Juftices  of  the 
Peace  are  Part  of  them,  and  fuch 
Conftrudion  would  annul  the  Ad. 
'      He 
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nfolt  aim,  mtc  le  ©ffice  eft 
ttoio  per  le  non  lufercription,  car 
ccfr  p?oUifo  (que  cits  tin  Btfferent 
penning  Beies  auras  la)  fiftle  pla- 
cfnir  $  eleSion  ttoif,  come  Ic  *s>ta* 
ruteBe  31  Kiiz-  \icrs  ©t  mourn  <£t 
le  Ci.tUc  fuit  alloUJ  pev  Ic  Court. 

Collop  herfus  Brandlin.  7/tfr.  Hill. 

29  &  30  Car.  2.  B.  R.  Rot.  1 102. 

sri  fit  vers-  Y?£*  Scire  facias  tters€er<tenants 
Tc'.--ten\      JtL  a  a\jcr  erecution  Hester  res  Be 

g  Nclf.  Abr.  qucUC  ©II*  Francis  Brandlin  ttltt  TCt= 

199.  Pi.  7.  fsc  aJ  ttm^  t,£j  jutifcmf  nt  tters  Ittp, 
m  Piiont  iuBgnicni  Bel  b?ief,  pur 
ceo  que  J.  s.  an  rerres  (particular* 
ment  ejepjes)  que  fueremt  Bel  Bit 

%\t  Francis  altCttipS  Bel  lUtlffUieilt, 

qilC  non  fuit  praemonitus  nee  rCtttnt 
tenens,  $C.  I9.atnt.ff  rep.P  quod  J.  S. 
non  eft  nee  fuit  tenens,  &c.  Ft  hoc  pe- 
tit quod  inquiratur.     ©ur  Qtie  it  De= 

femsants  Demur*  <!ft  Wefton  pro 
Quer.  p?ie  que  peremptory  juBo> 
ment  foit  Bone  pur  U  Plaintiff, 
car  ceft  t»?tef  eft  un  ju&icial  t^ief 
Bone  pft  le  Statute  Be  Weftm.  2. 
«£t.pur  ceo  tl  cite  43  E.  3-  3-  2  e.  4. 

10.  5  E.  4.   139-    ^e0  per  Cur.  pC= 

rempto^p  juBgment  ne  Boit  effre 
Bone,  et  KefponDeas  cutter  fuit 
ngarB. 

Farmer,  &c.  verfijs  Browne.    Intr. 
Mich.  29  Car.  2.  B.R. 


E5B  attachment  fur  pjoljim'tion 
,  per  ies  plaintiffs  patoc&ians 

Bel  Bermondfey   in  Com.  Surry,  fur 

un  litel  tters  eur  pur  lour  rate  af= 


Prohibition, 
1  Vent.  339. 
2.  Levinz 
=4.7. 

3  Ncic  Abr.  f C|j-C  pUC  jc  reparation  Be  lour 
13.  pi.  jj>.  efgisre  parochial.  Le  fole  qtteffi= 
on,  &  ies  £)cfenBants  en  ie  Court 
Spiritual  f'opent  tenuis  a  re= 
fponBtr  aujc  articles  Cnicnt  tou- 
cljaut  matters  criminal)  en  afctm 

CatlfeS  praterquam  in  caufis  matri- 
monialibus    feu     teftamentariis  ?     Ct 

•pur  Ies  plaintiffs  fuit  urge  Co. 
2.  inft.  657.  (j  le  ttiel  bnef  la  men* 
tion  3  21  que  fuit  refponB  que  re- 

2  cognitiones 


Me  alfo  thought,  that  the  Office  was  void 
by  the  Non-i'ubfcription,  for  this  Pro-  - 
vifo  (which  hath  a  different  Penning 
from  the  others  there)  makes  the  Pla- 
cing and  Election  void,  as  the  Stat,  of 
31  EUz.  againft  Simony.  And  the 
Caufe  was  allowed  by  the  Court. 

Collop  againft  Brandlin.  Entred  Hill. 
"9  &  3°  Car.  2.  $.  R.  Rot.  t  102. 

IN  Scire  facias  againft  Ter-tenants  to  Sci.  fa.  a- 
have  Execution  of  Lands  of  which  ga'»fi  Ter- 
Sir  Francis  Brandlin  was  feifed  at  the  Unm- 
Time  of  the  Judgment  againft  him, 
they  pray'd  Judgment  of  the  Writ,  for 
that  J.  S.  had  Lands  "(particularly  ex- 
prefled)  which  were  of  the  faid  Sir 
Francis  at  the  Time  of  the  Judgment, 
who  non  fuit  pnemonitus  nee  returned 
tenens,  &c.  The  Plaintiff  reply'd,  quod 
J.  S.  non  eft  nee  fuit  tenens,  65V.  Et  hoc 
petit  quod  inquiratur.  Whereupon  the 
Defendants  demurred.  And  Wefton  for 
the  Plaintiff  pray'd  that  peremptory 
Judgment  may  be  given  for  the  Plain- 
tiff, for  this  Writ  is  a  judicial  Writ  gi- 
ven by  the  Stat,  of  Weftm.  2.  and  for 
this  he  cited  43  E.  3.  3.  2  E.  4.  10.  5 
E.  4.  139-  But  per  Car.  peremptory 
Judgment  ought  not  to  be  given.  And 
refpondeas  oufter  was  awarded. 


Farmer,  eye.  againft  'Browne. Entred 
Mich.  29  Car.  2.  %  R. 

IN  Attachment  on  a  Prohibition  for  Prohibition. 
the  Plaintiffs  Parifhioners  of  Ber- 
mondfey in  Com.  Surrey,  upon  a  Libel  a- 
gainft  them  for  their  Rate  affeffed  for 
the  Repair  of  their  Parifh-Church. 
The  fole  Queftion,  Whether  the  Defen- 
dants in  the  Spiritual  Court  are  bound 
to  anfwer  to  the  Articles  (not  touching 
Matters  criminal)  in  any  Caufes  pr<£- 
terquam  in  caufis  matrimonialibus  feu 
teftamentariis  ?  And  for  the  Plain- 
tiffs was  urged  Co.  2  Inft.  657. 
and  the  old  Writ  there  mention- 
ed j  to  which  it  was  anfwered  that  re- 
cognitiones 
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Car.  2.  B.  R. 
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cognitiones  la  ttlEtltt'GSt  lie  pOCt  effte 
intniO  refponfiones,  fed  recognitiones 
£ft  lepjOpet  fence,  fcilicetdebitorum, 

comeefferpounoen  le&egtffer  36 

ft  43,  ft  eit  Cofins   Apology,   cap.  8. 

Bel  p?imer  part,  fur  tin  contraa 
inter  le  Comte  eel  Arundel  $  le 

ardU'CUerqite  bel  Canterbury,  ft  cap. 

ii.  la,  lou  contracts  en  cibil  mat- 
ters en  temps  e.  i.  fueront  ufunl« 
ment  fait  netiant  Spiritual  31tt^ 

geS*     Ct  ft   (recognitiones)  fetroit 

p?ife  en  le  fence  mtfe  itv  per  le  an* 
berfe  party,  leg  ferements  bes  teff= 
moignes  ferront  p?oljibit.  au.ri  tl 
appiert  per  le  aa  be  2  e.  6.  tou= 
cljant  perfonal  titljes,  que  pjoljibit 
elimination  fur  ferement  que  ce 
fuit  tut  iopal  meaner  bebant.  Ct 
ce  fuft  le  conffant  p?a8ife  a  mitter 
le  refponbent  a  fon  ferement  en 
touts  cafes  nient  criminal*  Ct 
prohibition  ne  futt  unquc  grant  put- 
celt  caufe,  Ct  fur  ceiir  reafons 
Confutation  futt  agarb. 

Key  verftis  Gamble.    Intr.  Trin. 
30  Car.  2.  B.R.  Rot.  468. 

EB  Cfeffment  pur  terres  en 
,  Bramley  fur  le  bemife  Del  Mor- 


Ebor. 
See  1  Nelf. 

Abr.  43<f.  ieyj  ft  ©pectal  flJerbift,  aixt  beujt 
E  9"  points  en  Lep  fueront  mobe.  1. 2Jn 
fjome  en  confiberation  nel  marri* 
age  beftre  fait  enter  Ittp  ft  A.  per 
foit  fait  cnbent  ft  enrol,  grant  en* 
feoffe  ft  confirme  ai  J.  s.  $  res 
Ijeires  le  ^anno?  tie  d.  al  ufe  Be 
lup  mefme  pur  Die,  remainder  a 
Con  feme  intenbue  pur  fa  bte,  owe 
garrantp;  Le  queftton  fuit  ft  la 
feme  apaitt  elite  matrp  an  tin  e« 
ffate  pur  Die  pec  ceft  conveyance, 
mil  liber v  ou  auter  execution  t- 
fteant  fait  Ct  fuit  argue  que  mil 
eftate  palTa  al  feme,  car  le  intent 
ne  fuit  a  pafle  per  bop  becobenant 
a  eftopet  feifie,  come  appiert  per  le 
tnrolment  bel  fait.  Ct  CI  fuit  af* 
curt  baluable  conaberatioir,  le  ufe 
ferroit  al  grantees  ft  tin  trutt  fole- 
ment  pur  la  feme.  Ct  le  intention 
icp  appiert  clerement  a  pafler  al 
Common  Lep.  Car  1.  leufe  ell  li- 
mit a  furger  &o?s  le  eftate  bel  gran- 
1  Mod.  175.  tees.  2.  le  garrantp  auter  ment 
2Levinz9.  ferroit  Dcffrop.  3-  2cp  eft  tin  cobe- 


aKcb.  754, 

784. 


grantees.  Ct  le  Care  be  Crefling  & 

Scudamore,    Trin.  23  Car.  2.   B.  R. 

que 


cognitiones  there  mentioned  cannot  be 
intended  refponfiones,  fed  recognitiones 
in  the  proper  Senfe,  fcilicet  debitor', 
as  it  is  expounded  in  the  Regifter, 
36  and  43, and  mCofins's apology,  cap.  8. 
of  the  firft  Part,  on  a  Contract  be- 
tween the  Earl  of  Arundel  and  the 
Archbilhop  of  Canterbury,  and  cap.  11. 
there,  where  Contracts  in  Civil  Mat- 
ters In  the  Time  of  E.  1.  were  ufually 
made  before  Spiritual  Judges.  And  if 
recognitiones  Ihould  be  taken  in  the 
Senfe  put  here  by  the  other  fide,  the 
Oaths  of  WitnefTes  would  be  forbidden. 
Alfo  it  appears  by  the  Act  of  2  E.  6. 
touching  perfonal  Tithes,  which  pro- 
hibits Examination  on  Oath,  that  this 
was  a  legal  Method  before.  And  this 
was  the  conftant  Practice  to  put  the 
Refpondent  to  his  Oath  in  all  Cafes 
not  criminal.  And  a  Prohibition  was 
never  granted  for  that  Caufe  j  and  on 
thefe  Reafons  a  Confultation  was  a- 
warded. 


Key  againft  Gamble-.    Entred  Trin. 
30  Car.  2.  "B.R.  Rot.  468. 

IN  Ejectment  for  Lands  in  Bramley,  Yorfc# 
on  the  Demife  of  Morley,  and  fpe- 
cial  Verdict,  thefe  two  Points  in  Law 
were  moved.  1 .  A  Man  in  Confideration 
of  Marriage  to  be  made  between  him 
andy£  by  his  Deed  indented  and  enrol- 
led, granted,  enfeoffed,  and  confirmed 
to  J.  S.  and  his  Heirs,  the  Manor  of  D. 
to  the  Ufe  of  himfelf  for  Life,  Re- 
mainder to  his  intended  Wife  for  her 
Life  with  Warranty.  The  Queftion 
was,  Whether  the  Wife  having  been 
married,  had  an  Eftate  for  Life  by  this 
Conveyance,  no  Livery  or  other  Exe- 
cution being  made.  And  it  was  argued 
that  no  Eftate  paned  to  the  Wife,  for 
the  Intent  was  not  to  pafs  by  way  of 
Covenant  to  ftand  feifed,  as  appears 
by  the  Enrolment  of  the  Deed.  And 
if  there  was  any  valuable  Confidera- 
tion, the  Ufe  would  be  to  the  Grantees, 
and  a  Truft  only  to  the  Wife  ;  and 
the  Intention  here  appears  clearly  to 
pafs  at  Common  Law.  For  1.  The 
Ufe  is  limited  to  arife  out  of  the  Eftate 
of  the  Grantees.  2.  The  Warranty 
otherwife  would  be  deftroyed.  3.  Here 
is  a  Covenant  to  make  further  AfTu- 
rance  to  the  Grantees.  And  the  Cafe  of 
CreJJing  and  ScHdamoretfr'm-2-$Car.2..B.R. 
R  which 
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que  fuit  urge  Dei  autre  part,  neft 
femble  a  le  cafe  al  bar*  Cat  la  le 
IPetc  grant  a  fa  file  per  fait  inDent 
$  tnrol  oue  gartdiitp,  mes  mil  ar= 
gent  pap*  le  feconD  point  fuit, 
le  baron  enfeoffe  tiiiiers  ni  ufe  De 
lm>  mefme  pur  feie,  KemainDer  al 
leifo?  Del  pr  apjess  le  mo?t  la  feme 
Del  plaintiff,  le  baron  momft,  $ 
frme  ap?es  momft,  la  queftion 
fuit  fi  ccft  remainDcr  foit  bone  al 
letto?5  €t  argue  que  nemp,  car 
Durant  la  Die  Del  feme  le  rematnDer 
ne  Deffoit,  $  aDmittant  que  la  feme 
ao  pur  Die  per  le  p?io?  conDepanee, 
unco?e  fon  cftate  ne  poet  fuppo^tuu 
remainoer  que  ne  fuit  create  oDe 

CeO,  Lit.  fedt.  521,  PI.  Com.  25.  a 
Cr.  Car.  Cafe  de  Bigot  &  Smith. 
Pemberton  DOUC  ©ergeaitt,  pro  Quer. 

<j  per  Iup  icp  nui  contingency  meg 
un  remainoer  Deffue;  $  il  p?itt 
Difference  enter  remainoer  al  Com- 
mon JLep,  $  per  le  ©tar  De  ares, 

Hob.  Cafe  De  ©nr'  Audley.  Roll  2 
part,  791.  Cafe  de  Woodlet  &  Drury, 
Dy.  376,   377-   Cr.  Eliz.    327.  Cur. 

fembie  que  le  remainDer  eft  DoiD* 
£0e$  mil  juD&ment  fuit  Done,  ne 
le  cafe  ungues  mooe  ap?es  Pem- 
berton fuit  fait  Cljief  3!uftice. 


which  was  urged  on  the  other  fide, 
is  not  like  the  Cafe  at  Bar  :  For  there 
the  Father  grants  to  his  Daughter  by 
Deed  indented  and  enrolled,  with 
Warranty,  but  no  Money  paid.  The 
fecond  Point  was,  the  Husband  enfeof- 
fed feveral  to  the  Ufe  of  himfelf  for 
Life,  Remainder  to  the  Leffor  of  the 
Plaintiff  after  the  Death  of  the  Plain- 
tiff's Wife,  the  Husband  died,  and  the 
Wife  afterwards  died.  The  Queftion 
was,  whether  this  Remainder  be  good 
to  the  Leffor  ;  and  it  was  argued  that 
it  was  not,  for  during  the  Wife's  Life 
the  Remainder  did  not  veft  j  and  ad- 
mitting that  the  Wife  held  for  Life 
by  the  former  Conveyance,  yet  her 
Eftate  cannot  fupport  a  Remainder 
which  was  not  created  with  it,  Lit. 
Sea.  521.  PI.  Com.  25.  a.  Cr.  Car.  Cafe 
of  Bigot  and  Smith.  Pemberton  then 
Serjeant  for  the  Plaintiff,  and  he  was 
of  Opinion  that  here  was  no  Contin- 
gency, but  a  Remainder  vefted  ;  and 
he  took  a  Difference  between  a  Re- 
mainder at  Common  Law,  and  by  the 
Stat,  of  Ufes,  Hob.  Lord  Audley  s  Cafe. 
Roll.  2.  part  791.  Cafe  of  Woodlet  and 
Drury,  Dy.  376,  377.  Cr.  Eliz.  327-. 
Cur.  It  feems  that  the  Remainder  is 
void.  But  no  Judgment  was  given, 
nor  the  Cafe  ever  moved  after  Pember- 
ton was  made  Chief  Juftice. 


Term- 


Term.- 


I2< 


Term.  Hill.  31  &  32  Car.  2.    Term.  HHL  5  r  and  2 1.  O.2. 
B.  R.  £.& 


Prideaux  etfr/kr  Rawlins. 

sec  1  Neir.   '-pKcrpaCS  fur  Cafe*    He  Plain* 

Abr.77.111.    J    tiff  Declare,  que  lou  strode 

f,7    p      nut  intefct  a  lup.en  ioi.  $IeiDe= 

fenoant  enncfct  al  Strode  esi  ioi.  it 

SDefcnDanten  confiDetation  que  la 

plaintiff  a  fen  requeff  Doilaff  ac= 

eerier  Ie  DefenUaiit  pur  pajMtia* 

Uer  Del  Debt  De  strode  $  exonerate 

strode  Del  Debt,  tl  piomife  De  pap» 

inrufficicnt   er  Ie  ioi.  al  plaintiff,  tl  aueere 

averment  of  OCCeptaitCe,  $ 1«  DifCfjaege  De  Strode; 
an  executory  £gcg    gjjg    (g    DefettDailt    IU1D  pap, 

nn^T""  &c-  ®"c  non  affumPfit3  DerDta  pur 
g"o"  by      Ie   plaintiff,  $  juDgment  en  ie 

Verdia.         COUrt   Del  Trematon   Clt  Cornwall. 

@ttr  erro?  en  Ban.  Beg.  exception 
fuit  pnTe  al  Declaration,  pur  cea 
que  neil  tnonffte  content  le  plain* 

tiff  aD  DifCijatffe  Strode.  Non  allo- 
catur ap?es  DerDiS,  car  ferra  intenD 
que  un  fufRcient  Dtfcljarge  fuit 
p?obe,  ceo  effieant  neceffarpfur  le 
ffftie  De  non  aflumpfit,  fecus  fi  ie 
♦  Defends  *  plaintiff  aD  Demutre,  carDonq; 
ncceffarp  a  monffre  com't  Difcljanje* 

31UDgtnent  pro  Defendente  en  Ctro?. 


Trid'edux  againft  Rawlins) 

TRefpafs  on  the  Cafe.  The  Plain- 
tiff declared,  that  whereas  Strode 
was  indebted  to  him  in  10/.  and  the 
Defendant  indebted  to  Strode  in  I  o  /. 
the  Defendant,  in  Confideration  that 
the  Plaintiff,  at  his  Requeft,  would  ac- 
cept the  Defendant  for  Pay-mafter  of 
Strode's  Debt,  and  difcharge  Strode  hf»$™** A- 
of  the  Debt,  he  promifed  to  pay  the  ZZZyCol 
ioi.  to  the  Plaintiff,  he  averred  Kc- [iteration 
ceptance  and  the  Difcharge  of  Strode  ■>  rnaie  gooAh» 
but  that  the  Defendant  had  not  payed,  Verdm- 
&c.  Upon  Non  affumpft,  Verdict  for 
the  Plaintiff,  and  Judgment  in  the 
Court  of  'Trematon  in  Cornwall.  Upon 
Error  in  the  King's  Bench,  Exception 
was  taken  to  the  Declaration,  for  that 
it  is  not  fhewn  how  the  Plaintiff  had 
difcharged  Strode.  Non  allocatur  after 
Verdift,  for  it  fhall  be  intended  that 
a  fufficient  Difcharge  was  proved,  it 
being  neceffary  on  the  Iffue  of  Non 
affumpfii,  otherwife  if  the  Plaintiff  had 
demurred,  for  then  it  is  neceffary  to 
fhew  how  difcharged.  Judgment  for 
the  Defendant  in  Error. 


II 


Anonymus. 

'13  un  aafott  De  Covenant  Ie 
„  plaintiff  Declare  (inter  aha)  Dun  co- 
venant De  repair  tout0  less  pales  Dei 
3atDin  Demife,  (exceptant  les  pales 
inefficient  fur  \t  coqz  ccciSentaf,)  $  alfiffne  un 
5eigbS    b?cac&  en  nient  tepairer  De0  paleg 

en  covenant  contra  formam  conventionis,  niCS   \\Z 

aid  per  ver-  mcufltE  que  Ie  Defect  fuft  en  less 
dia.  pales  nemp  crcept*    DefenDant 

pieDe  que  ii  aD  repair  les  Pales 
foionque  le  covenant,  $  iffue  fur 
ceo,  $  DerDia  pur  Ie  plaintiff*  3n 
atrelt  De  31uDgment  fuit  nicbe 
que  b?eacfj  ne  futt  fufficientment  af= 
figne,  car  ie  Dcfeft  putt  efire  en 

leS  PaleS  ercept,  fed  non  allocatur, 

ear  ferra  intenD  puis  uerDia,  que 
aD  Done  Damages  al  Plaintiff  que 
Ie  Defea  fuit  en  les  Pales  repa* 
tanD'  per  le  covenant,  $  eo  potius, 
q&e  Ie  iffue  fuit  fur  Ie  repair 
felon* 


dnonymw* 

IN  an  Action  of  Covenant  the  Plain- 
tiff declared  (Jnter  alia~)  of  a  Co- 
venant for  repairing  all  the  Pales  of 
the  Garden  demifed  (except  the  Pales  InfujjklentAf- 
on  the  Weft  Side)  and  affigned  a  fisnment  of 
Breach  in  not  repairing  of "the :  Pales,  £££,£ 
contra  formam  conventionis,  but  did  not  ej  iy  VerdiS^ 
fhew  that  the  Defect  was  in  the  Pales 
not  excepted.  The  Defendant  pleaded 
that  he  had  repaired  the  Pales  accord- 
ing to  the  Covenant,  and  Iffue  there- 
upon, and  Verdict  for  the  Plaintiff. 
In  Arreft  of  Judgment  it  was  moved, 
That  the  Breach  was  not  fufficfently 
affigned,  for  the  Defect  might  be  in  the 
Pales  excepted  ;  fed  non  allocatur ;  for  it 
fhall  be  intended  after  Verdict,  which 
hath  given  Damages  to  the  Plaintiff 
that  the  Defect  was  in  the  Pales  ta  be 
repaired  by  the  Covenant,  and  the  ra- 
ther, for  that  the  Iffue  was  on  the  Repair 
B,  a  accord- 


iz6 
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folonque  le  covenant,  que  tte  n- 
um  al  Pales  erccpt.  §£es  agree 
que  ft  ie  DefeitBant  an  demur, 
jiiB£meitt  Boit  eftre  pur  lup* 


according  to  the  Covenant,  which  does 
not  extend  to  the  Pales  excepted.  But 
it  was  agreed  that  if  the  Defendant  had 
demurred,  Judgment  ought  to  have 
been  for  him. 


Sir  Robert.  Howard,  &c.  verfus 
Wood.  hitr.  Mich.  29  Car.  2. 
Rot.  573. 

\  Mod.  1 !  ?.  TRctyafis  rut  Ie  Cafe,  JLepiain-- 

s  Levin*.  1     tlfF  Declare  flit    till  indebitatus 

HV  ,v  n  affumpfit  pur  Benters  rece&e  per  Ie 
J  «ei  „  £>ef,  al  ufe  Del  plaintiff.  Sue 
&  1198.pi."  non  aflumpfiti  an  ©pecial  (HerBta 
h.  fiift  troue  fur  quel  utters  queftions 

en  ie  lep  furgtent* 

1.  lott  less  Cruftees  Bel  Eop  e- 
ffeant  leficcs  He  fon  S>.qno|  Be 
Pontefraa,  aBopent  grant  al  plain- 
tiff $  fon  fits  ie  ©tetoaroujip  Bel 
Done?,  ^  Ie  cuffoBp  Bes  Courts 
Leet  $  'Baron  Betas  Ie  Jpono?,  oBe 
les  perquifits  ipaBenB1  al  eur  (puts 
uttp?io?  grant  Betermine)  pur  3° 

anS  files  ©?antee0  vel  alteruter  tam- 

diu  viverent:  ©i  ie  grant  fult  Bone 
enLep;  Ct  objea  que  ceo  eft  un 
3uBictaI  Office,  $  ergo  ne  granta- 
Ble  en  rcBerfion,  Dyer  259.  Cafe  Be 

Stewardship  @>tr  John  Savage,  Co.  i  Inft.  fol.  3-  b. 

de  court     ct  coment  partment  foit  niinifte-- 

Baron  grant-  ^^  COmC  put  \t  ^OUtt  Bat'Oll, 
able  en  re-  unco?e  qUant  jjj  &0mt  leet  Cft  fti- 
vertion.         ^^  $  eftennt  m  cntfce   SDffiCe, 

ne  poet  eftre  grant  en  rcBerfi-- 

011,  ii  Co.   Cafe  de  Auditor  Curie. 

S^es  refoIBe  que  Ie  grant  fuit 
tone  en  ceft  cafe  en  rcBerfion ; 
car  icp  Ie  grant  neft  folentent  Bel 
©cnefcfmlue ,  mes  erp?eflement 
Bel  cuffoBp  Bes  Courts  leet  $  'Ba- 
ton: €t  coment  ne  ferrott  Bone 
pur  Ie  leet,  unco?e  fans  queftion 
quant  al  Court  'Baron,  eft  Bon, 
(Ct  Ie  aaion  icy  fuit  pur  pnfel  Bes 
fees,  inciBent  al  Court  'Baron)* 

Ct  pur  Ceft  point,  vide  Cr.  Car.  Cafe 
de  Young  verfus  Stoel,  $  Ie  mefme 

cafe  en  les  Kepo?ts  Bel  Suffice 

Jones,   &  Cr.   Car.  Cafe  de   Young 

verfus  Fowler.  Ct  eft  grattB  Biffereiice 
enter  un  entire  ©nice  compernant 
2  parts,  un  juBicial  $  auter  mini- 
fterial, come  Ie  ©ffice  Bel  SluBito? 
Bel  Court  Be  ©arBs,  Bout  Ie 
juBicial  part  ne  poet  eftre  grant 
al  un  $  Ie  miniftertal  al  ait* 
ter ;  $  Beur  ©fflces  Biffina  en 
eur  mefmes,  mes  conip?e!jenB  fur 
tin  common  nofme,  come  ©enefcat, 
compernant  les  Offices  Bes  ©enef= 
cal  Bes  Courts  leet  $  Baron* 
$9es  ne  poet  eftre  Benp,  que  lun 
4  Mce 


Sir  Robert  Howard,  &c.  againft 
Wood.  Entred  Mich.  19  Car.  2. 
Rolhm. 

TRefpafs  on  the  Cafe.  The  Plain- 
tiff declared  on  an  Indebitatus 
affumpfit  for  Monies  receiv'd  by  the 
Defendant  to  the  Plaintiff's  Ufe.  On 
Non  affumpfit,  a  fpecial  Verdict  was 
found,  upon  which  divers  Queftions  in 
the  Law  arofe. 

1.  Whereas  the  King's  Truftees  be- 
ing Leffees  of  his  Honour  of  Pontefracl, 
had  granted  to  the  Plaintiff  and  his 
Son  the  Stewardfhip  of  the  Honour, 
and  the  Keeping  of  the  Courts  Leet 
and  Baron  within  the  Honour,  with 
the  Perquifites,  to  hold  them  (after 
a  prior  Grant  determined)  for  30  Years 
if  the  Grantees  vel  alteruter  tamdiu  vi- 
verent :  Whether  the  Grant  was  good 
in  Law  ;  and  it  was  objected  that  this 
is  a  judicial  Office,  and  therefore  not 
grantable  in  Reverfion,  Dyer  259.  Sir  stewardship,* 
John  Savage's  Cafe,  Co- 1.  Infi.  fol.  3.  £.  a  Court  Baron 
And  though  it  be  partly  minifterial,  grantable  in 
as  for  the  Court-Baron,  yet  as  to  the  Rowrfon- 
Court-Leet  it  is  judicial,  and  being  an 
entire  Office  cannot  be  granted  in  Re- 
verfion, 11  Co.  Auditor  Curie's  Cafe; 
But  refolved  that  the  Grant  was  good 
in  this  Cafe  in  Reverfion  -3  for  here  the 
Grant  is  not  only  of  the  Stewardfhip, 
but  exprefly  of  the  Keeping  of  the 
Courts  Leet  and  Baron  ;  and  though 
it  were  not  good  for  the  Leet,  yet  with- 
out Queftion  as  to  the  Court-Baron 
it  is  good  (and  the  Action  here  was 
for  taking  of  Fees  incident  to  the  Court- 
Baron).  And  for  this  Point,  See  Cr. 
Car.  Cafe  of  Toung  againft  Stoel,  and 
the  fame  Cafe  in  Judge  Jones's  Reports, 
andCr.  Car.  Cafe  of  Toung  againft  Fcrjoler. 
And  there  \s  a  great  Difference  between 
an  entire  Office  comprehending  two 
Parts,  one  judicial  and  the  other  mini- 
fterial, as  the  Office  of  Auditor  of  the 
Court  of  Wards,  the  judicial  Part  of 
which  cannot  be  granted  to  one  and 
the  minifterial  to  another  -3  and  two 
Offices  diftinft  in  themfelves,  but  com- 
prehended under  one  common  Name, 
as  Steward,  comprehending  the  Offices 
of  Steward  of  Courts  Leet  and  Baron. 
But  it  cannot  be  denied,  that  the  one 
Office. 
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Stewardfliip 
del  Court 
Baron  grant 
able  a  deux. 


Stewardfliip 
of  a  Court 
Baron  grant- 
able  pur  ans 
determinable 
fur  le  vie  del 
Grantee. 


SDffice  poet  eftte  grant  al  tut,  $  it 
auter  al  auter.  Ct  per  afcttit  Bes 
^uSices  fuit  nit,  $  nemp  Benp  pet- 
leg  autets,  que  eft  grants  Biffc= 
rente  enter  tut  3!uBicial  SDffice  er- 
cerctOuIe  per  Deputy,  5  outer 
3uBge  Bel  Court  Be  Eecojtr,  hut 
grantalrte  en  rcoerfion,  le  auter 
nemp* 

2.  311  futt  toutfje  mess  nemp  in- 
fill que  Ic  grant  Be  ceft  SDffice  al 
Beur  fait  ie  grant  sotu,  $  le  ito?e 
18  e.  3-  7-  cite  pur  ceo-,  mes  re* 
foIBe  icp  per  Curiam  que  Ic  grant  eft 
none,  non  obftante  ceft  exception, 
vide  9  e.  4.  1.  ie  cafe  Be  aiRfe  Be 

Sweyenden  &Bagot  put  le  SDffiCe  Bel 

Clerfce  Be  Ctottm  en  Chancery.  €t 
coment  en  ie  Cafe  Be  Walker  & 

Lambe,  Cr.  Car.  il  fuit  BOUOt  ait  !e 

grant  Bel  SDffice  Bc&cgifteral  Beur 
futt  bone,  unco?e  ceo  futt  folement 
fur  Ie  reftriSion  Bel  statute  De 
1  Eiiz.  Bess  grants  Be  CBefque,  ne- 
mp al  Common  Hep* 

3-  M  fuit  obiea  que  ceft  grant  t- 
fteant  Bun  ©ffice  que  concern  Ie 
$Bmimftration  Be  Jwx&izz  ne  poet 
eftre  grant  pur  ans,  u  pur  ceo  cite 

Co.  9.  Cafe  de  Reignolds,  &  Cr.  Car. 
Meade  &  Lental;  fed  non  allocatur, 

car  ceft  grant  coment  pur  ans  futt 
Beterminaoieutr  les  BiesBel  ©?an* 
tces,  $  ergo  ne  poet  efcljier  aur  an- 
mimfttato?s,  que  futt  Ie  gtanBtea- 
fon  Bel  iuBgment  en  Ie  Cafe  Be 

Reignolds  &t  Lental. 


Cafe  fur  in-  4.  31  fuit  obtea  que  ceft  aafion 
debitar.  af  ne  gift,  mes  special  action  folott- 
Sh£T  ft«e  fon  care,  come  Co.  9.  Com.  de 

a  receit  by  SaloP>  $  fe0  CafeS  BC  Lamb  &  Wal- 
tort.  ker,  Young  &  Stoel,  Young  &  Fow- 

ler, tOtttS  eit  Cr.  Car.  2.  Ceft  a8t- 
ctt  non  eft  folement  impjoper,  fen 
aurt  contrarp  al  Beritp  Be  fon  cafe, 
car  Ie  plaintiff  Beclate  fur  Affump- 
fit pur  Beniets  receioe  per  Ie  2Dc- 
fennant  al  ttfe  Be  Plaintiff,  $  Ie 
lutp  trooe  Ie  Defendant  teccioc 
les  Beniets  a  fon  ufeBemefne,  clap= 
mant  le  ©ffice  Bel  ©enefcljai  en 
Ton  p?oper  B?oit,  $  ies  Beniers  come 
Jfees  inciBent  al  SDffice,  que  tl  an 
cretcife  encounter  Ie  uolunt  Bel 
pr,  9  ttemp  auterm't  Bue  que  pur 
cretcife  Bel  Office*  3.  Ceur  Bent' 
crs  ftteront  inciBent  a  Ie  to?t  fait 
per  Ie  DefenBant  en  Ie  erercife  Bel 
SDffice,  9  lou  tut  receit  BepenB  mere* 
mettt  fur  un  to?t,  la  ne  poet  eftte 
contraa  ou  pjiuitp,  $  fans  eue  nul 
Bebt,  $  per  confequence,  indebitatus 

affumpfit  ne  gift,  Cr.  Car.  Parkinfon 
&.  Gilliford.     3    Leon.  24.     It  is  in- 
deed a  Prerogative  Royal  to  call  the 
Wrong- 


Office  may  be  granted  to  one,  and  the 
other  to  another.  And  it  was  laid  by 
fome  of  the  Juftices,  and  not  denied  by 
the  others,  that  there  is  a  wide  Diffe- 
rence between  a  judicial  Office  exer- 
cifable  by  Deputy,  and'another  Judge 
of  a  Court  of  Record  •  the  one  grant- 
able  in  Reverfion,  the  other  not. 

2.  It  was  touched,   but  not  infifted  stewvWt 
on,  that  the  Grant  of  this   Office  to  of  a  cdt 
two  makes   the  Grant  void,    and  the  Baron grant- 
Book  18  E.  3.  7.    cited  for  it  ;   but  it  «***»*««■ 
was  refolved  here  by  the  Court,   that 
the   Grant   is  good,    notwithstanding 
this  Exception,  See  9  E.  4. 1.  the  Cafe 
of  Afllfe  of  Sweyenden   and  Bagot  for 
the  Office  of  Clerk  of  the  Crown  in 
Chancery.      And    tho'   in  the  Cafe  of 
Walker  and  Lamb,  Cr.  Car.  it  was  doubt- 
ed whether  the  Grant  of  the  Office  of 
Regifter  to  two  was  good,    yet    that 
was  only  upon  the  Reftriction   of  the 
Statute  of  1  Eliz.  of  Grants  of  a  Bi- 
fhop,   not  at  Common  Law. 

3.  It  was  objected  that  this  Grant  Stewardjhip 
being  of  an  Office  which  concerns  the  °f  a  Cmrt~ 
Adminiftration  of  Juftice,   cannot  be  STjfJJw 
granted   for  Years,    and  for  this  was  determinable* 
cited,  Co.  9.  Reynold's  Cafe,  and  Cr.  Car.  °»  the  Life  of 
Meade  and  Lental  •    fed  non  allocatur  ;  the  Gra"tee- 
for  this  Grant,  though  for  Years  was 
determinable  on  the  Lives  of  the  Gran- 
tees,  and  therefore  cannot  fall  to  Ad- 
miniftrators,  which  was  the  great  Rea- 

fon  of  the  Judgment  in  the  Cafe  of 
Reignolds  and  Lental. 

4.  It  was  objected  that  this  Action  Cafe  on  inde- 
does  not  lie,  but  a  fpecial  Action,   ac-  |?itat-_af~ 
cording  to  his  Cafe,  as  C.  9    Earl  tfjBggft 
Shrewsbury  s  Cafe,   and  the  Cafes  of  Receipt \ 
Lamb  and   Walker,    Toung  and   Stocl,  Tort. 
Toung  and  Fowler,  all  in  Cr.  Car.  2.  This 

Action  is  not  only  improper,  but  alfo 
contrary  to  the  Truth  of  his  Cafes  for 
the  Plaintiff  declared  on  Affumpfit  for 
Monies  received  by  the  Defendant  to 
the  Ufe  of  the  Plaintiff,  and  the  Jury 
found  the  Defendant  received  the  Mo- 
nies to  his  own  Ufe,  claiming  the  Office 
of  Steward  in  his  own  Right,  and  the 
Monies  as  Fees  incident  to  the  Office, 
which  he  had  exercifed  againft  the 
Plaintiff's  Will,  and  no  otherwifedue 
than  for  the  Exercife  of  the  Office. 
This  Money  was  incident  to  the  Tort 
done  by  the  Defendant  in  the  Exercife 
of  the  Office ;  and  where  a  Receipt 
depends  merely  on  a  Tort,  there  can 
be  no  Contract  or  Privity,  and  without 
them  no  Debt,  and  by  Confequence 
indebitatus  affumpfit  does  not  lie,  Cr.  Car. 
Parkinfon  and  Gilliford.  3  Leon  24.  It 
is  indeed  a  Prerogative  Royal  to  call  the 
Wrong- 
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Wrong-doer  to  Account,  by  A&ion 
of  Account,  10  Co.  1x4.  b.  &  33  H. 
6.  2.  But  Account  lies  not  in  fuch 
Cafe  for  a  Subject:  $S)eS  refold  per 
toram   Cur.  que  ie  hfifolt   gtff,    Cat 

cell  tin  erpetatious  remeop  $  faci- 
litate Ie  rccouerp  ties  jutt  n?oitS;  9 
cefi  manner  net  action,  an  o?e  p?e* 
mule  pur  lona;  temps,  a  ie  point  an 
eflre  rule  fottUent  foits  prr  Ie 
Srunges  en  lour  Circuits,  $  ast-- 
ons  freqttentm't  pojt  en  ccft  man= 
net,  $  janes  fur  foienme  atiut* 
o.  car. cafe  niciit  en  ie  Court  nel  Cfclieqtter  en 

deLadyCa-   IE    <£*[&   tlCl   D?*  Aris,   QUC    p02taft 

vcndifti.  tjej  aa,on  pUr  jE0  p?ofit0  tiel  SDffice 
ne  Comptroller  en  ie  po?t  Del  Exe- 
ter, it  futt  refolue  per  ie  <©nr 
Cljief  TSaton  $  tout  ie  Court  que 
ie  a&fon  gifott*  €t  futt  Dtt  per  ie 
Court  icp,  que  ft  Ie  cafe  an  o?e  a- 
nep^imes  neigne  en  jungment,  Ie 
Court  ne  noit  alloiuer  Ie  ac= 
tton,  mes  pur  Ie  frequent  p?asife 
tie  alloiuer  ceo,  $  pur  refpea  al  tat 
jungment  janes  none  en  Ie  Cfcijc- 
quer  $  ne  matntetner  confowtttp  en 
jungment  one  ies  autcr  Courts, 
tota  Curia  acco?n,  que  Ie  aaion  giif, 
ecjungment  futt  none  pur  ie  piatn* 
ttff* 


Wrong-doer  to  account,  by  Adlion  of 
Account,  10  Co.  114.  b.  and  33  H.  6.  2. 
But  Account  lies  not  in  fuch  Cafe  for 
a  Subject.  But  it  was  refolved  by  the 
whole  Court  that  the  A&ion  lay,  for 
it  is  an  expeditious  Remedy,  and  faci- 
litates the  Recovery  of  juft  Rights  , 
and  this  manner  of  Action  hath  now 
prevailed  for  a  long  Time,  and  the  Point 
hath  been  ruled  often  by  the  Judges  in 
their  Circuits,  and  A&ions  frequently 
brought  in  this  Manner,  and  already 
on  folemn  Argument  in  the  Court  of 
Exchequer  in  the  Cafe  of  Dr.  Arh^  Cr.Car.C* 
who  brought  fuch  Action  for  the  Pro-  DfL*dy  Ca: 
fits  of  the  Office  of  Comptroller  in  the  vendiih. 
Port  of  Exeter,  it  was  refolved  by  the 
Lord  Chief  Baron  and  all  the  Court, 
that  the  Action  lay.  And  it  was  laid  by 
the  Court  here,  that  if  the  Cafe  had 
now  firft  come  in  Judgment,  the  Court 
would  not  allow  the  Action  ■  but  for 
the  frequent  Practice  of  allowing  it, 
and  in  Refpedt  to  the  faid  Judgment 
already  given  in  the  Exchequer,  and 
for  maintaining  a  Conformity  in  Judg- 
ment with  the  other  Courts,  the  whole 
Court  agreed  that  the  Action  lay  : 
And  Judgment  was  given  for  the  Plain- 
tiff, 


Hibern. 
Error. 
Raym.  387- 
j  Vent.  548, 
350.337- 
3  Nelf.  Abr. 
572.  pi.  7- 


Aungier  verfus  Brogan. 

IC  Defennantfue  ttn'attacTjment 
j  Tut  un  p^oijioition  uers  Ie 
plaintiff,  ott  Ie  quetfion  futt  fttt 
Ies  limits  nes  parodies,  a  allenge 
que  le  plaintiff  an  fue  poft  prohibi- 
tion' inde  fibi  deliberat'.    Le  JDcfett* 

nant  la  fait  ncfault.  Ct  fur  06?ief 
ne  Cnqttirp  ne  Damaites,  ie  3ttip 
nonaff  tut  100 1.  ct  ptircesnama= 
ges  $  28 1.  coffs  jungment  futt 
none  en  Ireland  pur  ie  plaintiff  ia, 
-Defennattt  ity*  @ttr  que  Ie  De* 
fennant  la  po?t  erro?*  Ct  Ie  etto? 
aflign  ore  tenus  futt  que  Ie  Imp  ne 
enquiry  ne  uciffttoit  fjojs  ne  tiifne 
ne  Ie  Court  Cljjiftiait  ott  Ie  p?ofe= 
cution  ftttt  ap?es  Ie  p?oljibition 
(come  il  nott)  me0  alibi,  ct  ergo  ie 
inquiution  ne  futt  fetttt  pjife*  Ct 
primes  ftiit  agree,  que  coment  na- 
mages  ou  coils  ne  nopent  etire  tat 
aers  le  Defennant  ou  ie  matter  en 
ie  p?oijiuition  eft  trone  tiers  Iup, 
tincoje,  pur  Ie  contempt  en  le  p?o= 
fecution  ap?es  Ie  p?oljtuition,  cofts 
$namages  noient  effreafieue,  Cr. 

Car.  Cafe  de  Facy  &  Long  559.     2. 

ifuit  refoine  que  cmx  Damages 
ne 


Aungier  againft  llrogan. 

TH  E  Defendant  fued  an  Attach-  IreIall(j. 
ment  on  a  Prohibition  againft  the  Error. 
Plaintiff,  where  the  Queftion  was  on 
the  Limits  of  the  Parifhes,  and  alledg- 
ed  that  the  Plaintiff  had  fued  poft  pro- 
hibition vide  fibi  deliberat'.  The  De- 
fendant there  made  Default :  And  on 
a  Writ  of  Enquiry  of  Damages,  the 
Jury  gave  100/.  andforthefe  Damages 
and  28  /.  Cofts,  Judgment  was  given 
in  Ireland  for  the  Plaintiff  there,  Defen- 
dant here.  Whereupon  the  Defendant 
there  brought  Error.  And  the  Error 
affigned  ore  tenus  was,  that  the  Jury  of 
Enquiry  did  not  come  out  of  the  Vifne 
of  the  Court  Chriftian  where  the  Pro- 
fecution  was  after  the  Prohibition  (as 
it  ought)  but  elfewhere  ;  and  therefore 
the  Inquifition  was  not  well  taken. 
And  firft  it  was  agreed,  that  though 
Damages  or  Cofts  ought  not  to  be  tax- 
ed againft  the  Defendant,  where  the 
Matter  in  the  Prohibition  is  found  a- 
gainft  him,  yet,  for  the  Contempt  in 
the  Profecution  after  the  Prohibition, 
Cofts  and  Damages  ought  to  be  affeffed, 
Cr.  Car.  Cafe  of  Facy  and  Long,  559. 
2.  It  was  refolved  that  thefe  Damages 
4  were 
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ne  fueront  bim  affcffe,  $  Ie  fnquffi* 
tian  fm't  fcciB  pur  Ie  teafon  tfimnfr 
m't.  €t  put  ceo  que  Ie  cafe  ne 
fm't  frequent,  i  fuit  Hit,  que  mil 
teirato  futt  pnTe  cei  affefintent  Des 
tianiaixe0,  meg  que  fueront  tctitg 
foit0  "affcire  pet  ie  3utp  que  en= 
quire  Del  iffue  fltr  Ie  pollution, 
CcraraanB  fuit  per  Cur.  a  cljercficr 
p?eceDent0  en  le  cafe*  Ct  ceut  p?e- 
ceoent0  fueront  monffte  at  Court, 

le  Cafe  tie  Dawkes  &  Feathers, 
Pafch.   22  Car.  2.   B.  R.    Rot.   299. 

Surifftnent  renerfe  en  Hill.  22.  pur 

Ce  Catlfe,  $  Pafch.  30  Car.  2.  Rot.  504. 
Cafe  de  Osborne  &   Exton.     Ct   le 

augment  icpfuit  autt  teuerfe* 


were  not  well  afleffed,  and  the  Inqui- 
fition  was  void  for  the  Reafon  afore- 
faid.  And  becaufe  the  Cafe  was  not 
frequent,  and  it  was  faid,  that  no  Re- 
gard was  had  of  the  Afleffraent  of  Da- 
mages, but  that  they  were  always  af- 
feffed  by  the  Jury,  who  inquires  of  the 
IfTue  on  the  Prohibition,  It  was  or- 
dered by  the  Court  to  fearch  Prece- 
dents in  the  Cafe  :  And  thefe  Prece- 
dents were  fhewn  to  the  Court.  The 
Cafe  of  Dawkes  and  Feathers,  Pafch. 
22  Car.  2.  B.  R.  Roll  299.  Judgment 
reverfed  in  Hill.  22.  for  this  Caufe, 
and  Pa  fib.  30  Car.  2.  Roll  504.  Cafe  of 
Osbom  and  Exton.  And  the  Judgment 
here  was  alfo  reverfed. 


Parfons  verfus  Franklin. 

EB  ce  cafe  ttit  plea  pm'0  uarrefit 
1  continuance  fuit  aomit  ceffre 
plean  un  femaiijne  ap^s  le  ^uerme 
commence. 


"Parfons  againft:  Franklin. 

IN  this  Cafe  a  Plea  after  the  laft 
Continuance,  was  admitted  to  be 
pleaded  a  Week  after  the  Term  be- 
gan. 


Garret  verfus  Higby.  Intr.  Pafch.      Garret  againft  High)'.  Entred  Tafd 


Hertford. 
Trefyafs. 
a  Nelf.Abf 
804.  pi.  20. 
&  107d.pl. 


28  Car.  2. 

EI3  Crefpaf0  pur  p^ifel  Dun  fpa= 
none  $  abnuaion  oe  ceo.  Le 
SDefefttiairt  jtiftifie,  que  un  Plaint 
fuit  leop  uers  le  Plaintiff  en  le 
Court  15aron  t?e  fat*  Julian  en  le 

ft.  165.        8>UlttyeH  He  Caflioe  &  infra  libertat' 

Justification.  Sandti  Albani  tenus  coram  Nicol  Hun- 

dredario  &  fectatoribus  Cur.  prsedicV 

fecund,  confuet.  Cur.  eit   tilt  pfea  He 

Uebt  foub0  40  s.  fur  un  Mutuatus  Bel 

tit,  $C.  infra  jurifdidion.  Cur.  Et 
quod  taliter  proceflum  fuit  in  eadem 

Cur.  que  le  Plaintiff  la  recover  Ber0 
le  Plaintiff  icp*  Ct  fur  tea  tin 
p?ecept  fait  a  leftp  Ie  oelit  &•  coft0, 
$  per  virtue  ce  ceo  ie  Defendant 
effeant  miniffer  Ie  Court,  pjifoit  ie 
rreioimt  $  appnTe  st  Benti  ceo,  que 

eft    eadem    captio   &    abdu&io.     Ct 

trancr0  afcun  auter  caption  temp0 
lieu  ou  caufe,  le  plaintiff  Demur 
generalment*  Ct  Saunders  pur 
hip  ercept*  i,  mm  le  fuitotf 
Port.  185.     ne  fueront  nofme  (come  t*oit  e- 

ffte),    2.  $Xt\z  taliter  proceflum,  eit 

tin  Court  'Baron  ett  trop  curt 
manner  De  pleamnty,  $  tout  ie0 
p?oceet»ino:0  noient  efire  monffte  a 
large,  car  neffcant  matter  Be  te- 
co?u 


28  Car.  2, 

IN  Trefpafs  for  taking  of  a  Gelding,  Hertford. 
and  leading  him  away.  The  De-  ^'/K'- 
fendant  juftified,  that  a  Plaint  was  le- 
vied againft  the  Plaintiff  in  the  Court- 
Baron  of  St.  Julian,  in  the  Hundred  of 
Cajhoe  &  infra  libertat'  Santti  Albani 
held  coram  Nicol  Handredario  &  fecJato- 
ribtts  Cur.  prcedicT  fecund'  confuet.  Cur. 
in  a  Plea  of  Debt  under  40 s.  upon  a 
Mutuatus  of  the  faid,  &c.  infra  jurif- 
ditfion.  Cur.  Et  quod  taliter  proceffum  fuit 
in  eadem  Cur.  that  the  Plaintiff  there 
recovered  againft  the  Plaintiff  here. 
And  thereupon  a  Precept  was  made 
to  levy  the  Debt  and  Cofts,  and  by 
Virtue  thereof,  the  Defendant  being 
Minifter  of  the  Court,  took  the  Geld- 
ing and  appraifed  and  fold  him,  que 
eft  eadem  captio  fc?  abdu6lio.  And  tra- 
veled any  other  Taking,  Time,  Place 
or  Caufe.  The  Plaintiff  demurred  ge- 
nerally. And  Saunders  for  him  ex- 
cepted, 1.  That  the  Suitors  were  not 
named  (as  they  ought  to  be).  2.  That 
taliter  proceffum  in  a  Court-Baron  is 
too  ftiort  a  way  of  Pleading,  and  all 
the  Proceedings  ought  to  be  fhewn 
at  large,  for  it  not  being  Matter  of  Re- 
cord, 


i3o 
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C0?T!,  tOttt  eft  ttauTtfafale,  quod  Cur.  cord,  the  whole  is  traverfable,  which 
conceffit.  &  juQQtnent  ftttt  BOltC  put  the  Court  granted.  And  Judgment  was 
lC  plaintiff,  nifi3  &c.  given  for  the  Plaintiff,  nifi,  Be. 


BatikBLrd'verftts  Stukeley. 
Pafch.  28  Car.  2. 


Iutr, 


Devon. 

Prohibition. 

;  Keb.  440, 

458,  490, 

613,  676, 

*85,  755. 

SiS. 

a  Levinz 

S09- 

i  Nelf.Abr. 


LC  Defendant  aimnt  p?ife  at- 
ntimffratian  Deg  Dieng  tie  fa 
feme,  fuift  le  plaintiff  en  la  Con- 
fiftojp  Court  Del  Exon  put  tut  lega- 
CD  tone  a  fa  feme,  pet  la  mere  oel 
plaintiff  9  la  fenie,  en  ceujt  pa- 

lOlg,  The  Remainder  of  my  Goods 
(my  Debts  being  firft  paid)  I  will  to  be 
divided  into  eight  equal  Parts,  Di?* 
To  each  of  my  four  Children  (naming 
them)  one  eighth  Part,  the  other  four 
Parts  I  give  unto  my  Daughter  Zlltt 
(who  was  the  Wife  of  the  Defendant) 
and  'BcDU  my  Son  (tne  Plaintiff)  and 
make  them  two  my  Executors.  The 
Plaintiff  pleads  the  Goods  belong  to 
him  by  Survivor  upon  the  Death  of 
his  Sifter,  they  having  as  Executor  in 
her  Life-time  confented  to  this  Lega- 
cy, which  was  jointly  given  to  them, 
which  Plea  and  Proof  thereof  being  re- 
fufed   by    the  Judge    Del  Spiritual 

Coutt,  Ccft  p?oljtoitton  futt  po?t 
pet  le  Plaintiff,  $  tout  ce  matter 
efteant  eifefofe  en  le  nattation  Cur 
le  pjoljiuitiott,  le  DefenDant  De= 
mttlTnff.  Ct  Mafters  put  le  De= 
fenDant,  atgue  que  fuit  put  tin  le= 
pep,  que  eft  p20pet  a  le  Coutt 
Spiritual  $  Delout  cemtfang:  Ct 
content  if  foit  Difference  enter  le 
Common  $  Canon  ILcp  en  le  cafe 
De  joyntenancp  $  tenancy  en  corn* 
mon,  unco?e  en  ceff  que  tjappen  en 
le  mattet  turn  legacy  conftruaion 
Dott  eftte  fait  folonque  le  Ley  Spt= 
ritual,  Roil.  Prohib.  301.  Ct  pet  Juy, 
leconfent  Del  Crecuto?  ne  altet  le 
cafe,  car  tcu  le  legacy  remain  un- 
certain, BnDevife, pi.  6.  Ct COlUettt 

le  Court  CojiftianaD  tefufe  leplea 
Del  Plaintiff,  unco?e  ce  neft  caufe 
De  tin  pjoljibitiott,  louDe  Coutt  aD 
jutisDtcHon  (come  en  ce  cafe  il  aD) 

Cr.  Eliz.  5 1 1.  Co.  Entr.  426.  il  except 
fOlemetttle  pie  De  modo  decimandi, 

que  (fatis  conftat)  ie  Spiritual  Court 
tefufera,  Co.  2.  Cafe  De  CDefque  De 

Winch.  Pollexfen  pro  Quer.  agree  le 

Cafe  De  Roil.  301.  $&e$  le  confent 
Dcg  Creditor  Difference  less  Ca* 
reg,  car  per  Ic  confent  le  property 
eft  Deft  en  leg  Legatceg  a  lour  pro- 
per ufe,  ct  ilg  font  poflefle  en 
lout 


Bcftard  againft  Stukeley.      Entrcd 
.    'Pafch.  2H  Car.  2. 

THE  Defendant  having  taken  Ad-  Devon. 
miniftration  of  the  Goods  of  his  *»***■* 
Wife,  fued  the  Plaintiff  in  the  Con- 
fiftory  Court  of  Exeter,  for  a  Legacy 
given  to  his  Wife  by  the  Mother  of 
the  Plaintiff  and  the  Wife,  in  thefe 
Words,  %7)e  Remainder  of  my  Goods  (my 
Debts  being  firft  'paid')  J  will  to  be  di- 
vided into  eight  equal  Parts,  viz.  to  each 
of  my  four  Children  (naming  them)  one 
eighth  Part,  the  other  four  Parts  I  give 
unto  my  Daughter  Alice  (who  was  the 
Wife  of  the  Defendant)  and  Bevil  my 
Son  {the  Plaintiff)  and  make  them  two 
my  Executors,  tfbe  Plaintiff  pleads  the 
Goods  belong  io  him  by  Survivor,  upon 
the  Death  of  his  Sifter,  they  having  as 
Executors  in  her  Life-time  confented  to 
this  Legacy,  which  was  jointly  given  to 
them,  which  Plea  and  Proof  thereof  being 
refufed  by  the  Judge  of  the  Spiritual 
Court,  this  Prohibition  was  brought 
by  the  Plaintiff,  and  all  this  Matter 
being  difclofed  in  the  Declaration  upon 
the  Prohibition,  the  Defendant  demur- 
red. And  Mafters  for  the  Defendant 
argued,  that  it  was  for  a  Legacy,  which 
is  proper  to  a  Spiritual  Court,  and  of 
their  Cognizance  :  And  though  there 
be  a  Difference  between  the  Common 
and  Canon  Law,  in  the  Cafe  of  Join- 
tenancy  and  Tenancy  in  Common,  yet 
in  this,  which  happens  in  the  Matter  of 
a  Legacy,  Conftruftion  ought  to  be 
made  according  to  the  Spiritual  Law, 
Roll.  Prohib.  301 .  And  according  to  him, 
the  Executor's  Confent  does  not  alter 
the  Cafe,  for  here  the  Legacy  remains 
uncertain,  Br.  Devife,  pi.  6.  And  tho* 
the  Court  Chriftian  had  refufed  the 
Plaintiff's  Plea,  yet  this  is  no  Caufe 
for  a  Prohibition,  where  the  Court 
hath  Jurifdiction  (as  in  this  Cafe  it  hath) 
Cr.  Eliz.  511.  Co.  Entr.  426.  He  ex- 
cepted only  the  Plea  de  modo  decimandi, 
which  ( fatis  conftat)  the  Spiritual  Court 
willrefufe,  Co.  2.  Bimop  of  fVinchefter's 
Cafe.  Pollexfen  for  the  Plaintiff  agreed 
the  Cafe  in  Roll.  301.  But  the  Con- 
fent of  the  Executors  makes  the  Cafes, 
different,  for  by  the  Confent  the  Pro- 
perty is  vefted  in  the  Legatees  to  their 
own  Ufe.  And  they  are  pofTefled  in 
their 
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lour  u?ott  Bemefne,  t  o?e  le  fceter- 
mination  Del  p?opertp  oppent  al 
Common  &zy.  Ct  per  iup,  reftt- 
fal  eft  caufe  tie  prohibition,  co- 
ntent U  Spiritual  Court  ao  ju-- 
risuiSion  Del  principal,  come  en 
fttit  pur  otfrnes  ft  rott  pleoe  que  le 
Wfm'es  fueront  nitfe  I)o?0  $  le  par= 

foil  ettr  pJifOit,  Cr.  Eliz.  206.  Cafe 

de  Bennet,  $  en  futt  pur  biiter  OUtt 
Clerk,  Moor  915. 


their  own  Right,  and  now  the  Deter- 
mination of  the  Property  belongs  to 
the  Common  Law  :  And  in  his  Opini- 
on Refufal  is  Caufe  of  Prohibition, 
though  the  Spiritual  Court  hath  Junf- 
di&ion  of  the  Principal,  as  in  a  Suit 
for  Tithes  if  it  be_  pleaded  that  the 
Tithes  were  fet  out,  and  the  Parfon 
took  them.  Cr.  Eliz.  206.  Bennet' s  Cafe, 
and  in  a  Suit  for  beating  of  a  Clerk, 
Moor  915. 


Hill  verfus  Boomer.  Tntr.  Trin.      Hill  againft  Boomer.  Entred  Triiti 
30  Car.  2.  Rot.  95  2.  30  Car.  2.  Roll  952. 


UB  prohibition  fuit  grant  al 
prerogative  Court  fur  tin  fttit 
efieant  la  per  tranfmiffton  oei  Con= 
ftffoip  Court  ne  Exon,  fur  fttrrgef* 
tion,  que  le  plaintiff  fttit  ftte,  pur 
ceo  que  il  futt  aDmtt  al  Cfglire  oe 

S)t*  Mabin  effeaitt  mere  laicus,  $  que 

il  nu  refure  a  monftte  fc0  Letters 
5e0  ©?oer0  a  fon  2D?tinarp  le  C< 
fcefque  5el  Exon,  $  ailenge  le  par- 
ton  fait  23  le  Eop  que  o?e.  $  que 
le0  offences  ne  font  ercept  tjo?0  Dei 

parOOlt,    &  ubi   revera,  tl  ftllt   WX 

p?e0biter  al  temps  tie  fon  anmtfl't= 
on,  ft.  $  que  U  ne  unque  refufe  a 
mr'er  fe0  !Letter0  aes  SDjDirs,  $ 
fttit  touts  foit0  at  ttncoje  eft  p?ift  a 
monftrer  ettr*  JLe  Defenoant  a  le 
neclaratton  fclonqtte  ceft  fttggeffton 
pleue,  que  le  plaintiff  tempore  ad- 

mimonis  a  le  Oft  Cfglife  non  fuitPref- 
byter  infra  facros  ordines  facerdotales 
per  ordination5  Epifcopalem  modo  & 
forma  prout  le  Plaintiff  narrando  al- 
legavit.  Et  de  hoc  ponit  fe  fuper  pa- 
triam.  Ut  Plaintiff  teplp  que  tem- 
pore praefentationis  admiflionis  inftitu- 
tion'  &  induction5  in  Ecclefia  prsedicV 
li  fttit  Presbyter  infra  facros  ordines, 
&c.  Et  hoc,  &c.  ubi  &  quando  prout 

Curia,  &c.  fur  que  le  Defentiant 
Demur  generalment,  et  pur  Con- 
ftiltation,  1.  JFtitt  ait  que  le  nart' 
futt  mal,  put  ceo  que  neft  monftre 
per  quel  C&efque  le  Plaintiff  futt 
ojoain,  iffint  que  Cur.  poet  efcrter 
a  le  Cbefque,  9  e.  4. 24.  Yeiv.  213. 
2.  JFtttt  ait  que  le  Cfijlife  neft 
fcoiD  per  p?efentation  oe  mere 
laicus,  mes  feop&able  per  Depu- 
tation per  fentence  en  le  Spiri- 
tual Court,   Dyer   292.    Ct    CCO 

fuit  refemble  a  le  Cafe  ne  Simo- 
ny, Cr.  Eliz.  685,  788.   et  auri 
quant 


A  Prohibition  was  granted  to  the  Cornwall. 
Prerogative  Court  on  a  Suit  be-  Prohibition. 
ing  there  by  Tranfmiflion  from  the 
Confiftory  Court  of  Exeter,  upon  a 
Suggeftion  that  the  Plaintiff  was  fued 
for  that  he  was  admitted  to  the  Church 
of  St  Mabin,  being  mere  laicus,  and 
that  he  had  refufed  to  fhew  his  Letters 
of  Orders  to  his  Ordinary  the  Bifhop 
of  Exeter,  and  alledged  the  Tardon 
made  the  23  of  the  King  that  now  is, 
and  that  the  Offences  are  not  excepted 
out  of  the  Pardon,  &  ubi  revera  he 
was  a  Prieft  at  the  Time  of  his  Ad- 
miffion,  £3c.  And  that  he  never  refufed 
to  fhew  his  Letters  of  Orders,  and  al- 
ways was,  and  ftill  is  ready  to  fhew 
them.  The  Defendant  to  the  Decla- 
ration, according  to  this  Suggeftion, 
pleaded  that  the  Plaintiff  tempore  ad- 
miffionis  to  the  faid  Church,  non  fuit 
Presbyter  infra  facros  ordines  facerdotales 
per  Ordinationem  Epifcopalem  modo  & 
forma  prout  the  Plaintiff  narrando  allega- 
vit.  Et  de  hoc  ponit  fe  fuper  patriam. 
The  Plaintiff  replied  that,  tempore  prae- 
fentationis admiffionis  inftitution  &  in- 
duction' in  Ecclefia  prxditT,  he  was 
Presbyter  infra  facros  ordines,  $3c.  Et 
hoc,  &c.  ubi  $3  quando  prout  Curia,  &c. 
Whereupon  the  Defendant  demurred 
generally  ;  And  for  a  Confultation, 
1.  It  was  faid  that  the  Declaration  was 
bad,  becaufe  it  is  not  fhewn  by  what 
Bifhop  the  Plaintiff  was  ordained,  fo 
that  the  Court  may  write  to  the  Bi- 
fhop, 9  £.4.24.  Teh.  213.  2.  It  was 
faid  that  the  Church  is  not  void  by  a 
Prefentation  of  mere  laicus,  but  void- 
able by  Deprivation  by  Sentence  in  the 
Spiritual  Court,  Dyer  292.  And  this 
was  compared  to  the  Cafe  of  Simony, 
Cr.  Eliz.  685.  788,  And  likewife 
S  as 
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Raym.  41S. 


quant  a  le  paroon, -content it  it? 
poet  Boner  capacitp  a  tenet  le  Cf= 
iTiifc,  $  coment  poet  ceempter  le 
oWoer  Be  ecclefiaffica!  CenCute0 
pet-  p?efentatton  a  erercffer  ie  fun* 
Sfon  Bun  Plieit  efteantlap,  BeBant 
la  portion,  uncoje  il  w»^Wg! 
SioWe  put  letercife  ap?e<5  $  liable 
atir  cenfures  Del-  antcr  part  fmt 
Bit  que  pet  le  aa  ne  13  &  14  Car-  2; 
Bel  uiufo?mitp,  eft  enaa,  que  mil 
rang  episcopal  carnation  ferta  ao* 
nut  dl  aleun  Benefice,  (jc*  Ct  qui 
piefumera  Be  erercifer  afcttn  fpin= 
tual  function  fojfettra'  t  °o  1.  flXuettr 
incapacities  $  penalties  effcant  tm= 
pcfe  <j  infliS  pet  3a  Be  parliament 
le  conufanss  appettient  folement  al 
Common  tcp*  €t  icp  eft  nul  fa- 
Bant  Bel  iurtsswaton  pet  ceif  aa, 
Ct  ceo  Biffet  ie  cafe  itv  Bel  ie  cafe 
en  Dyer  que  ftiit  al  Common  Lep* 
€t  content  trial  en  ce  cafe  poet  e-- 
titt  pet  Ie  certificate  Bel  CBefque 
Bel^iocelTe  ou  ic  ©C&HB  eff,  -tin* 
co?e  Ie  original  conufang  ne  appent 
a  Iup,  nient  pluig  que  ettleimte 
eft  an  accottple  en  matrimony,  en 
aaion  Be  Botuer,  ft*  stet  prohibitio. 
Put  Ie  point  Be  trial,  vide  21  e.  3. 

40.  Fitz.  Eftoppel  161.  38  Affif.  29- 
9  H.  7.  2.  Co.  4.  Cafe  de  Hinde. 


Gray  wrfas  Degge. 

EB  cafe  put  malitiouss  p?ofecu- 
,  tion  Bel  Plaintiff  en  le  Cccic* 
fiattt'cal  Court  Bel  Exceft'  pyt  non 
fcfams  Be  fon  account  come  atiat* 
Bian  Bel  Cfalife,  Ie  Defendant  co= 
mifant  que  Ie  Plaintiff  aB  fait  fon 
account  BeBant  que  ftiit  appjoBe 
per  Ie  paring  apjeg  BetBia  put  le 
plaintiff  $  Damages  founo,  il  ftiit 
moBe  en  atteft  Be  3!uos;mcnt  que 
Ie  aaion  ne  rrtff,  tttf  matter  effeant 
piopcr  pur  Ie  spiritual  Court; 

fed  non  allocatur,  Cat  Ie  malltlOUS  P?0= 

fecution  efi  tin  temporal  injury  que 
Boit  efire  recompence  en  oamatjes, 

Cr.  Car.  291.  Cafe  de  Carlion  verfus 
Mills.  Jones  312.  Cr.  Jac.  351.  Cafe 
de  Powle  verfus  Godfrey,  &  355.  Roll. 
1  Rep.  63.  Cr.  Eliz.  838.    €1  H'.Bg-- 

ment  fuit  Bone  pur  it  plaintiff* 


as  to  the  Pardon,  though  it  cannot  give 
a  Capacity  to  hold  the  Church,  and* 
though  it  may  exempt  the  Offender 
from  Ecclefiaftical  Cenfures  by  Prefen- 
tation,  for  exercifing  the  Function  of 
a  Prieit,  being  a  Layman,  before  the 
Pardon,  yet  he  remained  deprivable 
for  the  Exercife  afterwards,  and  liable 
to  the  Cenfures.  On  the  other  fide  it 
was  faid,  That  by  the  Ad  of  13  and  14 
Car.  2.  of  Uniformity,  it  is  enacted, 
That  none  without  Epifcopal  Ordina- 
tion fhall  be  admitted  to  any  Benefice, 
&c.  And  whoever  fhall  prefume  to 
exercife  any  Spiritual  Fundion  fhall 
forfeit  100/.  which  Incapacities  and 
Penalties  being  impofed  and  inflided 
by  Ad  of  Parliament,  the  Cognizance 
belongs  folely  to  the  Common  Law. 
And  here  is  no  Saving  of  Jurifdidion 
by  this  Aft.  And  this  makes  the  Cafe 
here  to  differ  from  the  Cafe  in  Dyer, 
which  was  at  Common  Law.  And  tho' 
Trial  in  this  Cafe  may  be  by  the  Cir- 
tificate  of  the  Bifhop  of  the  Diocefe 
where  the  Church  is,  yet  the  Original 
Cognizance  does  not  belong  to  him, 
no  more  than  where  the  IfTue  is,  whe- 
ther joined  in  Matrimony,  in  an  Adion 
of  Dower,  Sc.  Stet  prohibitio.  For  the 
Point  of  Trial,  See  21  E.  3.  40.  Fitz. 
Eftoppel  161.  38  4^/29.  9H.  7.  2. 
Co.  4.  Hinde 's  Cafe. 

Gray  againft  Tiegge. 

IN"  Cafe  for  a  malicious  Profecution 
of  the  Plaintiff  in  the  Ecclefiaftical 
Court  of  Exeter,  for  not  making  of 
his  Account  as  Church- Warden,  the 
Defendant  knowing  that  the  Plaintiff 
had  made  his  Account  before,  which 
was  approved  by  the  Parifh.  After 
Verdid  for  the  Plaintiff,  and  Damages 
found,  it  was  moved  in  Arreft  of  Judg- 
ment that  the  Adion  did  not  lie,  this 
Matter  being  proper  for  the  Spiritual 
Court  ;  fed  non  allocatur ;  for  the  ma- 
licious Profecution  is  a  temporal  Inju- 
ry, which  ought  to  be  recompenfed  in 
Damages,  Cr.  Car.  291.  Cafe  of  Carlion 
againft  Mills.  'Jones  312.  Cr.  Jac.  351. 
Cafe  of  Pozvle  againft  Godfrey,  and  355. 
Roll  1.  Rep.  63.  Cr.  Eliz.  838.  And 
Judgment  was  given  for  the  Plaintiff. 
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D€C  rut  oblirtation  tie  1000). 
pel-   Thomas  Pit   ill   plaintiff 

fittS  ie  Defendant  aDmuu'ffratoi 

pendente  lite  enter  IC  Plaintiff  It 
OefCltHilItt  (J  till  Lowder,  ft  le  nit 
Thomas  Pit  mOHlft  illteffatC,  CU  f£= 

fait  fou  teffament,  ou  nemp*  *De= 
fenDant  fur  ©»er  Bel  ccnBiticn  que 
.fitt't  a  Hcner  per  fa  tiolunt  uit  tierce 
port  Be  perfonal  elf  ate  Bd  Thomas, 
ii  en  fon  Die,  ne  fes  €recuto?s  ou 

^OnunifiratO?!3,  not  afting,  doing, 
permitting   or  omitting  any  Thing  a 

Befcat,  Bepnoe  ou  BefrauD,  le 
Plaintiff  Del  Bit  tierce  part,  plette 
aaio  non,  quia  apjes  le  nioit  Bel 
Pit  at  Defiant  le  bill  erljiint  il  futt 
tin  coittrofierOe  mofie  en  le  P?crc= 
ir&ttfie  Court  Defiant  ie  3iuoge  la, 
(a  quel  probation  Bel  fiolunt  fi  af- 
tun,  ou  u  non  commiflion  Be  aonii- 
niffratton  appertctgnoit)  enter  le 
Hit  plaintiff  $  le  Defendant  at  le 
oit  Lowder,  Q  Pit  mo^tiff  inteffate 
ou  feroit  fon  teffament  ou  nemp,  en 
le  quel  fuppofe  teffament  ant 
trots  font  nofme  Creditors.  <£t 
fi  le  teffament  foit  fialiD,  oonc  le 
plaintiff  afiera  per  ceo  tin  picin 
tierce  part  Del  perfonal  effate*  €t 
que  le  Bit  cattfe  ante  le  oetermina- 
tion  Be  ceo,  futt  tranfmit  Defiant 
3ttBrces  Delegate,  que  ont  Decree, 
que  afimtmffratfon  ferroit  grant  a 

ie  S)efeilfiaht  ad  adminiftrand'  bona 
jura  &  credita  &  ad  colligend'  levand' 
&  exigend'  bona,  &c.  Del  Oit  Pit  pen- 
dente lite.  €t  fur  ceo  le  Kop  per 
fes  letters  Patents  fub  figiiiodidas 

Cur.  Chriftianitatis,  commifit  a  le 
JOefenfiant  adminiftrationem  &  au- 
thoritat'  ad  colligend'  levand'  &  recipi- 
end'  bona,  &c.  BCl   Pit  pendente  lite 

praedia.    per  fiirtue  oe  quel  il  no 

COlIeS  $  teceiOe  bona  &  catalla  Bel 
Pit,  lite  adhuc  pendente.     Ct  qtlC  le 

Bit  Pit  en  fon  fite,  nee  fes  €recu-- 

tO?0  Oil  ia5mtm'ffratO?S  non  fecerunt 

aiiquid  a  oepune  ie  plaintiff  Bel 
fiit  tierce  part  Bel  perfonal  effate : 

SttOgmeiit    fi    aalOll  pendente   lite. 

Le  plaintiff  apant  oper  Bel  Letters 

Be  9Bminiff ration,  que  fuerunt  tam 
ad  folvend'  ses  alien',  quam  colli- 
gend', &c.  Demur  fur  le  plea,  quia 
Buplcr  incert'  $  infuftiCtent  en  mat- 
ter $  fO?me*     Holt  pro  Defendant, 

SicTion  tie   giff  fiers  ceft  aDtnt= 

m'ffrato?,  car  Defiant  31  £•  3.   le 

Com-- 


DEBT  on  Bond  of  1000/.  from 
Thomas  Pit  to  the  Plaintiff,  againft 
the  Defendant  Adminiftrator,  pendente 
lite  between  the  Plaintiff,  the  Defen- 
dant, and  one  Lowiher,  whether  the 
faid  Thomas  Pit  died  Inteftate,  or  made 
his  Will,  or  not.  The  Defendant  upon 
Oyer  of  the  Condition,  which  was  to 
give  by  the  Will  a  third  Part  of  the  per- 
fonal Eftate  of  Thomas,  he  in  his  Life- 
time, or  his  Executors  or  Adminiftra- 
tors,  not  a  cling,  doing,  permitting,  or 
omitting  any  Thing,  to  defeat,  deprive, 
or  defraud  thePlaintiff  of  the  faid  third 
Part,  pleaded  actio  non,  becaufe  after 
the  Death  of  Pit,  and  before  the  Bill 
exhibited,  there  was  a  Controverfy 
moved  in  the  Prerogative  Court  be- 
fore the  Judge  there  (to  whom  the 
Proving  of  the  Will,  if  any,  or  if  none, 
the  Commiffion  of  the  Adminiftration 
belonged)  between  the  faid  Plaintiff 
and  Defendant,  and  the  faid  Lorjother, 
whether  Pit  died  Inteftate,  or  made  his 
Will,  or  not,  in  which  fuppofed  Will 
thefe  three  are  named  Executors.  And 
if  the  Teftament  be  valid,  then  the 
Plaintiff  will  have  by  it  one  full  third 
Part  of  the  perfonal  Eftate.  And  that 
the  faid  Caufe,  before  the  Determina- 
tion of  it,  was  tranfmitted  before  Judges 
delegate,  who  have  decreed  that  Ad- 
miniftration mould  be  granted  to  the 
Defendant,  ad  adminiftrand''  bona  jura 
y  credita  &  ad  colligend'  levand'  &  exi- 
gend' bona,  Sc.  of  the  faid  Pit,  pen- 
dente lite.  And  thereupon  the  King 
by  his  Letters  Patent,  fub  figillo  dittos 
Cur.  Chriftianitatis,  commifit  to  the  De- 
fendant adminiftrationem  13  author  it  at* 
ad  colligend'  levand'  (3  recipiend'  bona, 
&c.  of  Pit  pendente  lite  predict'  ;  By 
Virtue  whereof  he  had  collected  and 
received  bona  i3  catella  of  Pit  lite  adhv.c 
pendente\  And  that  the  faid  Pit  in  his 
Life-time,  or  his  Executors  or  Admi- 
niftrators  non  fecerunt  aiiquid  to  deprive 
the  Plaintiff  of  the  faid  third  Part  of 
the  perfonal  Eftate.  Judgment  whether 
the  Plaintiff  mould  have  his  Action 
pendente  lite.  The  Plaintiff  having 
Oyer  of  the  Letters  of  Adminiftration, 
qua  fuerunt  tam  ad  folvend'  <es  alien 
quam  colligend',  &c.  demurred  on  the 
Plea,  becaufe  it  was  double,  uncer- 
tain, and  inefficient  in  Matter  and 
Form.  Holt  for  the  Defendant :  An 
A&ion  does  not  lie  againft  this  Ad- 
miniftrator ;  for  before  31  £.3.  the 
S  2  Com- 
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(Committee  Bel  2)?Mnatp  ne  fit  it 
ruafcle.  €t  ceff  atmiinflfcato?  efi 
Being  nil!  Statute  ergo  reft  tome 

ill  Common  Lep,  Keilway  81.  a.  b. 

3!l  ntitt  UMt  que  le  fefanss  Bel 
plaintiff  tin  Be  leg  3  <£rmitojg  eff 
teHnquant  nrtns  le  cntent  Be!  con* 

Ht'tt'QU*     Williams  pro  Quer.  Cfft  30' 

nmufrtatc?  eft  Dans  "le  ftotute,  $ 
fem  ntmunifftation  elf  crpscfTcment 

ad  folvend1  ses  alien',  2.  per  UlP  Ull 

erpieife  Dene  Dei  tierce  part  tft 
mafurpa  refponfcet  a  le  conDiti-- 
csu  €t  fciraciEjS  popent  effte  Done 
I'd-  le  t)olunt,Tt  autevmcot,  le  De^ 
fenBant  Doit  ceo  tnonffrer*    Cur. 

ftmtle  pro  Quer.  fed  advifare  vult. 


Committee  of  the  Ordinary  was  not 
fuable.  And  this  Adminiftrator  is  with- 
in no  Statute,  therefore  remains  as  at 
Common  Law,  Keilway  Si.a.b.  He  alio 
faid  that  the  Making  of  the  Plaintiff 
one  of  the  3  Executors  is  a  Leaving 
within  the  Intent  of  the  Condition. 
Williams  for  the  Plaintiff:  This  Admini- 
ftrator is  within  the  Statute,  and  his  Ad- 
miniftration  is  exprefly  ad  folvend' ^s  a- 
lien.  2.According  to  him  an  exprefsGift 
of  the  third  Part  is  neceffary  to  an- 
fwer  the  Condition.  And  Legacies 
may  be  given  by  the  Will;  if  other- 
wife,  the  Defendant  ought  to  fhew  it. 
The  Court  feemed  to  be  for  the  Plain- 
tiff; fed  advifare  vult. 


Green  verfw  Taylor.    Intr.  Pafch.    Green  ag&'mtt-Tavlor.  lEntrcd'Pafcb. 
31  Car.  2.  B.  R.  Rot.  413.  31  Car.  2.  B.R.  Roll 413. 


Derby. 

1  NelC  Abr. 

ft??.  »9- 

1  Lu'tw.  51. 

2  Mod.  77. 
I  Salk.  72, 
76,  &C. 


De%  rut  pyligatiom  !Le^c= 
f  entrant  fur  ©pet  Bel  conBitt- 
cn,  m?  f«tt  a  effoper  nl  attitte* 
ment  Be  J.  s.  De  touts  mutters  ac= 
tfons  iutiffments  $  etemtions,  qte, 
BtpetiDant  enter  eut,  pleDe  quod 

T.  S.  nullum  fecit  arbitrium.     |3ia!lt= 

tiff  ttptp  que  il  fuit  pcfTefic  tutu 

g$iinr,  &  fe  SDefcnBaut  pjetctttsnnt 
title  a  ceo  pojtaff  tin  e?e»nt  tf 
an  judgment  per  nil  djcjt :  €t  con- 
troueiOr  enter  eut  fuit  an  le  *uc« 
fenuant  ceo  atoctoit,  eu  fc  piatm- 
tiff  tctepnetoit,  $  pur  Beternunatt-- 
en  Be  ceo  $  touts  autet  Differences 
enter  cur  lis  fubmtttcut  lout 
mefmes  al  atbf  ttement  aiiantlnt  $ 
fcctiefrrnont  mutttalment  oblige  at 
effover  a!  arbitration  aUantDit*  Ct 
le  DcfenBant  ap?es,  9  BcBant  le 
temps  pur  Ic  fefans  Dei  atbtttatum 
Determine,  procure  tin  Habere  fac. 
fut  It  Bit  imminent,  9  le  93ilne  a 

Cfltt  BclttJCt  a  TliP.     Et  fie  non  ftetit 

arbitno.    3Lc  EefenDant  rut  ceo  Bc= 

mUt  qtifa  It  pita  eft  duplex  &  argu- 
mentative  tant'.    Wefton  pro  Defen- 

dente,  tt  poutiaon  fuit  tenwfcea* 
isle  (i  continue  tm  arbitrable  con= 
trobtrne  nient  ebffant  ie  Delivery 

Del    pOfFefliaiT*     Saunders  pro  Quer. 

Qn  '  particular  eontroberfie  eft 
ple&e,  $  Se  aft-  Ml  Defendant  aQ  toil 
le  puffiuilttp  a  fair  le  arbitration 
que  toil  ie  fubjcS  Be  eea*   Et  fie  fuit 

opinio  Curiae. 


DEBT  on  Bond.  The  Defendant  Derby, 
on  Oyer  of  the  Condition,  which 
was  to  ftand  to  the  Arbitration  of  J.  S. 
of  all  Matters,  Actions,  Judgments, 
and  Executions,^,  depending  between 
them,  pleaded  quod  J.  S.  milium  fecit 
arbitrium.  The  Plaintiff  replied  that 
he  was  poffeffed  of  a  Mill,  and  the 
Defendant  pretending  Title  thereto, 
brought  an  Ejectment,  and  had  Judg- 
ment by  nil  dicit  :  And  the  Contro- 
verfy  between  them  was  whether  the 
Defendant  fhould  have  it,  or  the  Plain- 
tiff fhould  keep  it,  and  for  Determi- 
nation thereof,  and  of  all  other  Diffe- 
rences between  them,  they  fubmitted 
themfelves  to  the  aforefaid  Arbitre- 
ment,  and  became  mutually  bound  to 
ftand  to  the  Arbitration  aforefaid.  And 
the  Defendant  afterwards,  and  before 
the  Time  for  the  Making  of  the  Ar- 
bitration was  determined,  procured  an 
Habere  fac.  on  the  faid  Judgment,  and 
the  Mill  to  be  delivered  to  him.  Et 
fie  7ion  ftetit  arbitrio.  The  Defendant 
thereupon  demurred,  becaufe  the  Plea 
is  double  and  argumentative  only. 
Wefton  for  the  Defendant :  The  Pof- 
feffion  was  removable,  and  continued 
an  arbitrable  Controverfy,  notwith- 
standing the  Delivery  of  the  Poffefiion. 
Saunders  for  the  Plaintiff:  A  particular 
Controverfy  is  pleaded,  and  the  Acf. 
of  the  Defendant  hath  taken  away  the 
Poffibility  of  making  the  Arbitration, 
which  takes  away  the  Subject  of  it.  And 
fo  was  the  Opinion  of  the  Court. 


Stead 


Stead 
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Stead  vsrfus  Bcrrier. 
3  2  Car.  2 


Iutr.  Pafch. 


1  Mod.  267. 
"2  Mod.  5  1  3. 
1  Vent.  541. 
5  Kcb.  845, 
Kayin.  40S. 
i-Levini 
243-  „ 
Pollcxf.  54<J- 


ConuruCtion 
dun  volunt 
fur  republi- 
cation. 


Rcpublicati 
on  ove  un 
parol  decla- 
ration quid 
operator. 


FKro?  fur  JuHgnient  in  b.  en  E- 
,   je&ione   firmas.      %Ut  non    cul. 

pfene  le  Surp  Bonatf  tin  ©pecta! 

2-IerCitt  a  CCil  EffeS,  Robert  Berrier 

rffrant  fctfic  Bcs  tcrres  rn  qtieif!- 

OH  *  npaitt  ffitte  Robert  fan  fitS  ju- 
nior que  at!  t'fittC  Robert,  per  foil  00* 

funt  rn  rfcript  cefcifaft  Its  Bit  tcr= 

f£0  il  Robert  fCSt  fitg  $  fed  l)tSt0  flfc 
tlOttaff  a  fait  ©janfcCllilD  Robert 
100  1.  gptfg  Robert  U  fitS  mOjUff, 

9  ap?es  Robert  j?  pert  per  un  coBt= 
ctl  en  cfcrit,  Beoifa  part  Be  irs  tcr= 
rig  Beoant  Bciufe  a  Ton  fits  Robert 
mx  fon  ttoltint,  tii  un  auter,  5  oop* 
lafl  que  le  coBini  fait  aimer  al  $  fait 
part  He  la  toolunt.  €t  le  uiefme 
lour  republic  fa  ooiuttt,  (t  rum  Bone 

animo   teftandi,  pet  parOljg  fling   C= 

fcrtt  Drclnratt  que  fen  ©MiiHcIjiln 

Robert  Berrier  pet  le  Utttttit  tJOUlllt 

pjrntyoit  $  aoetoit  conic  fan  pere 

Robert    capere    &    habere    potuiffet. 

(03es  nota  neff  trotte  que  &fei  co- 
noiirott  eti  p?enB?cit  nfcun  notice, 
que  le  pete  fuit  mo?t)  lis  auri 
trofcont  le  niojt  Del  BeMo?,  9  que 

Robert   le  BtUZll   tltiZQit,    $  ICS 

filfS  ft  Jjeits  tie  William  ewne  fits 

Del  Robert  ic  SU'cI  ClltlOlt  fur  iUP  (J 
leafe  a  ?e  plaintiff,  et  fi,  ?£♦ 
conclimant  gcneralm't*  %ur  cc 
fcrrtiia  JuHKraent  fuit  Hone  en  B. 
pur  le  Defendant,  scrogs  effrant 

pUifiie  SllDge  la  renitente  totis  vin- 
ous,   ut  ipfe  affirmavit.     Ct  £tl*0?  £-- 

ttrant  po?t  fur  ce  juBgmt  np?eg  Hi* 
Hers  nrgunrtss  ai  liar,  ieiuBgnient 
fuit  renctfe,  Jmitz  Doiben  tmi;i* 
taut*  €t  le  S&n'c  Cljtef  Suffice, 
que  pionouiiceaJl  le  opinion  Bel 
Court,  fccnoft  put  rrafon  que  itt= 
que  le  republication,  nee  le  hecfe* 
ration  per  parol,  nee  ambiBeur  rn* 
female,  per  solunr  en  efcrit  (que 
eft  necelFarp  per  la  Ilep,)  puiflopent 
cucrcr  ai  un  Beoife  ai  Robert  le 
BcHieUi,  car  le  aefiifoi  apant  Bc* 
W%  a  le  Pere  pet  nofme  Be  fon 
fits.  $  auri  Bone  un  legacp  BeJ 
100I.  a  le  Bebieto  per  nofme  He 
5!3eDieln,  8  obfetuant  le  mefrac 
tetmes  He  Difcrimmatton  en  le  pa* 
rol  Eeclaration  al  temps  He  rrpub* 
lication,  ii  ferroit  un  granH  jsto* 
-  ler.ee  a  !nterp?ete  (Son)  en  le  Beoife 
HrS  terras  en  le  oolunt  efcrit,  He= 
fire  Grandfon,  que  fuit  le  fole  atgu* 
nirnt  pet*  que  le  connfcl  Hcl  auter 
part  Boilcnt  maintrinrr  le  He-- 
Wfe  a  le  i^c^iclu*  Jl  aurt  refpon* 
2  cost 


Stead  agair.fr  Berrier.  Entred  Paffi* 
3  2  Car.  2. 

ERror  on  Judgment  in  the  Common 
1  Pleas   in  Ejeilione  fiimce*     Upori 
Not  guilty  pleaded,   the  Jury  gave  a 
Special  Verdict  to  this  Effect:    Robert. 
Berrier  being  feifed  of  the   Lands   in 
Queftion,    and  having  Iffue  Robert  his 
younger  Son,   who  had   Ilfue  Robert?  c0„nri4g-mJ 
by    his   Will  in  Writing,   devifed-  the  a  ihu  on  kn- 
faid  Lands   to  Robert  his  Son,    and  his  fabrication. 
Heirs,  and  gave  to  his  Grandchild  Ro- 
bert ico I.  Afterwards  Robert  the  Son 
died,  and  after  that  Robert  the  Father, 
by  a  Codicil  in  Writing,  divifed  Part 
of  the  Lands  before  devifed  to  his  Son 
Robert  by  his  Will,  to  another,    and 
willed    that  the  Codicil  mould   be  an- 
nexed to,   and  made  Part  of  his  YVi!L 
And    the    fame    Day    republimed    his 
Will,    and  alio  at  the  fame  Time  animo 
teftandi,    by  Words,  without  Writing, 
declared   that    his   Grandchild    Robert 
Berrier?  by  the  fame  Will,  mould  take 
and  have  as  his  Father  Robert  capere  3 
habere  potuijfet.      (But  note ;    it  is  not 
found  that  the  Grandfather  knew,  or 
took  any  Notice  that  the  Father  was 
Dead.)    They  alfo  found  the  Death  of 
the    Devifor,    and    that    Robert    the 
Grandfon  entred,   and  the  Daughters 
and  Heirs  of 'William?   the  elder  Son  of 
Robert   the    Grandfather,    entred    on 
him,  and  leafed  to  the  Plaintiff.     And 
if,  (3c.   concluding  generally.    On  this 
Verdict   Judgment  was  given   in    the 
Common    Pleas    for    the    Defendant, 
Scrogs  being  puifne  Judge  there,   reni- 
tente totis  viribus?  ut  ipfe  affirmavit.  And 
Error  being  brought  on  this  Judgment 
after   feveral  Arguments  at  Bar,    the 
Judgment  wa«  reverfed,  Juflice  Doiben 
doubting.      And  the  Lord   Chief  Ju- 
flice, who  pronounced  the  Opinion  of 
the  Court,  gave  for  Reafon,   that  nei» 
ther  the  Republication,  nor  the  Decla- 
ration   by    Word,    nor  both  together, 
by  Will  in  Writing  (which  is  neceffary 
by  the  Law)  could  operate  to  a  Devife 
to  Robert  the  Grandfon ;  for  the  Devi- 
for having  devifed  to  the  Father   by 
the  Name  of  his  Son,  and  alfo  given  a 
Legacy  of  tool,  to  the  Grandfon,  by 
the  Name  of  Grandfon,  and  obferving 
the  fime  discriminating  Terms  in  the 
parol  Declaration  at  the  Time  of  Re- 
publication, it  would  be  a  great  Vio^ 
jence  to  interpret  QSon~)  in  the  Devife 
of  the  Lands  in  the  written  Will  to  be  Repuhllatlim 
Grandfon?    which  was   the  fole  Argu-  p^JZn 
ment  by   which    the  Counfel  on    the  wi.-«t  it  ope- 
other  fide   would    maintain    the    De-  rates. 
vife  to  the  Grandfon.     Pie  alfo  anfwer- 
ed 


iz6 


Term.  Hill.  ?i  &  V-  Car.  z.  B  R. 


fcoit  5  anxee  a  le  Cafe  Be  Pamecot 

&  Eeckford.  Cr.  3-493-     itHl  Utl   te« 

inife  prr  fan  uoiunt  en  efcrft  tstits 
fes  terres  en  Dale,  $  apjes  pur« 
cljafe  tiatttecfli  terred  en  Dale,  re= 
pubMc  fa  fcsfunt,  ceft  repuHicattott 
fait  fe  tfeiuTe  emitter  a  le  terres 
nonrlnifut  purcijafe,  cat*  la  uoltutt 
turrit  contain  parole  apt  at  p2opcr, 
5  ergo  fufficicnt  a  poller  air  a  ft  le 
inefti  e  uofunt  as  eftre  tranftrfpt 

verbatim   fatifi    fcOtlbt  \Z     WHJClUl't 

purc&afe  tetre  paffefctt.  <£t  te= 
puDifCiUion  en  ttel  cm  amrn  la 
tnefnie  fence  $  operation*  Q^cs  en 
le  cafe  al  liar,  ies  par-oTjS  tie  font 
apt  on  pjouer,  $  ft  le  fiolunt  go  e-- 
ffre  tranfcrtfce  npjes  le  mojt  Robert 
le  fits,  en  cess  termed  Be  tssfciiniE- 
nation,  Bui  ijoine  uotlaff  afnrme 
que  !c  Beottto  p2cno?utt  pec  ie  De* 
lure  a  le  fit0*  €i\  ce  cafe  ces  au« 
tfjojftieg  fueront  cite  par  le  pain* 
tiff  en  ectaz  pi.  Com.  34-5-  le  Cafe 
be  Bret  &  Rigden,  t?  le  Die  Cafe  Be 

Parnecot,  Cr.  3.  493.  Moor  353.  &  3 
Co.  Cafe  de  Vernon,  &  6  Co.  Cafe  de 
Cheyney.  Del  atltet,  Dyer  143-1 
Leon.  34.  Cr.  3.  113?  114-  Moor  404. 
Roll.  Devife618.pl.  9. 


ed  and  agreed  to  the  Cafe  of  Parnecot 
and  Beckj'ord,  Cr.  3.  493.  Where  one 
devifed  by  his  Will  in  Writing  all  his 
Lands  in  Dale,  and  after  purchafing 
other  Lands  in  Dale,  republifhed  his 
Will,  this  Republication  makes  the 
Devife  extend  to  the  Lands  newly  pur- 
chafed  ;  for  the  written  Will  contained 
Words  apt  and  proper,  and  therefore 
fufficient  to  pafs  them  ;  and  if  the  fame 
Will  had  been  transcribed  verbatim, 
without  Doubt  the  new  purchafed 
Land  would  have  pifled.  And  Repub- 
lication in  fuch  Cafe  (hall  have  the 
fame  Force  and  Operation.  But  in 
the  Cafe  at  Bar,  the  Words  are  not 
apt  or  proper,  and  if  the  Will  had  been 
transcribed  after  the  Death  of  Robert 
the  Son,  in  thefe  Terms  of  Difcrimi- 
nation,  no  Man  would  affirm  that  the 
Grandfon  could  take  by  the  Devife  to 
the  Son.  In  this  Cafe  thefe  Authori- 
ties were  cited  for  the  Plaintiff  in 
Error,  PI.  Com.  345.  Cafe  of  Bret  and 
Rigden,  and  the  faid  Cafe  of  Pamecot, 
Cr.  3-493-  Moor  353.  and  }  Co.  Vernon  s 
Cafe,  and  6  Co.  Cheyney  s  Cafe.  On  the 
other  fide,  Dyer  143.  1  Leon.  34.  Cr.  3, 
113,  114.  Moor  404.  Roll.  Devife  618. 
pi.  9. 


Harrifon  aerfits  Bel  fey.    Intr,  Trin.    Harrifon  again  ft   Bel  fey.     Entrcd 
90  Car.  2.  B.  R.  Trin.  30  Car.  2.  '£.  R. 


ftcicafepcr  tj  &  (Ejetfment  ce  Cafe  artfe  fur 

un  joyntc-      f^  ^jjccfcl  23erOta*    Barret  $  fa 

jianc  pur  vie  fijg    fUCtCnt   lOPntClinittSS    pttC  lOUC 

dcftroyerT     ^'^    ^    VemUlllU    Cd    pZIillCt  fit0 
un  conrin-       Be  U  filC,   Ell  tiltl  IXUlt,   GOC  tftl  tt- 

gent  remain-  mamocrsi  a  cljefcun  outer  fits  Bel 
derdepen-   f||e^  remainUcr  al  Ijeirs  Be  Barret, 

dam  fur  ceo.  Ja  m  mmnf  tfft^  m  nmm$Z  tC= 

1  vent'.  VI  leafs  a  Barret  $  frg  ijeirs,  €1  apses 
Poiiexf.  573.  pjiff  tnron  ft  as  UTiiz  tut  fits  le  icf= 
3  Ncir.Abr.  fo?  Bel  plaintiff.  Barret  apjegs  la 
*>>  '4-  iterance  tic  fits  covenant  a  effeper 
fesftc  al  ufe  tie  Uiv  ttlttmt  pur  oic, 
9  np>r^  He  leg  DefenBant0  fe0  J3c-~ 
fiiete0  1  lour  t;eii%  la  queffton 
fust  m  ce  ccleafe  ieimut  le  nef= 
fance  Pel  fit©  ceflrcpera  le  coitttn- 
itent  rnnoinser  limit  a  onmer  fits, 
tut  nennn  Pro  Ouer.  Holt.  Ce  re* 
Irafe  e£f  en  purfiiance  Bd  entire 
eftate,  a-  en  pjiiutp  Be  ceo  $  ne 
altera  plm0  que  ft  le  moiety 
no  sjeignc  al  lautcr  jopntenant 
pur  turuiijour,  $  cite  U  'Cafe  De 

Lewis     Bowles,     11     Co.    &     Cr.    3. 
p.    696,    Cafe   de    Euftace    &    Scow- 
en.    Pollexfen    ccontr.     a    j|    pHfOit 
2  5tf= 


IN  Ejedlment  this  Cafe   arofe  upon  Rekafe  by  & 
Special    Verdidt.      Barret   and    his  J°"*  *'»*»* 
Daughter  were  Jointenants   for  theit -{^  '» 
Lives,  Remainder  to  the  nrlt  £>on  or  „ot  ttp'  a 
the  Daughter  in  Tail  Male,    with  fuch  contingent  Re- 
Remainders  to  every  other  Son  of  the  mainder  de- 
Daughter,  Remainder  to  the  Heirs  of  gj«  tber<- 
Barret ;   the  Daughter  before  IfTue  or 
Marriage  releafed    to   Barret   and  his 
Heirs,  and  afterwards  took  a  Husband 
and  had  IfTue  a  Son,  the  LefTor  of  the 
Plaintiff.     Barret,    after  the   Birth  of 
the   Son,    covenanted  to  ftand   feifed 
to  the  Ufe  of  himfelf  for  Life,  and  af- 
terwards of  the  Defendants  his  Grand- 
children and  their  Heirs.     The  Quelti- 
on  was,   Whether  this  Releafe  before 
the  Birth  of  the  Son   fhould  deftroy 
the  contingent  Remainder  limited  to 
the  firft   Son,    or   not.     Holt  for  the 
Plaintiff:  This  Releafe  is  in  Purfuance 
of  the  intire    Eftate,    and   in    Privity 
thereof,  and  fhall  make  no  more  Al- 
teration than  if  the  Moiety  had  come 
to    the    other    Joint-tenant    by    Sur- 
vivorship, and  cited  the  Cafe  of  Lew- 
is  Bowles,     11   Co.    and  Or.  1.  p.  696. 
Cafe  of  Euftace  and  Scoiven.     Pollexfen 
on    the   other   fide,    and   he    took   a 
Dif- 


Term.  Hill.  31  &  32  Car.  2.  B.  R. 


137 


Difference  inter  le  Care  Be  Lewis 
Bowies,  jou  ne  fuit  fojfque  m  con* 
neptince,  $  ce  cafe  on  fait  tin  au* 
ter  conveyance  fait  spm  it  con* 
fcepnee  limit  Bel  contingent  re= 
mainoet*    €t  per  ceo  ii  cite  ie 

Cfife  Be  Wifcot,  Co.  2  Rep.  &  1 
Inft.  182.  Cr.  6.  Cafe  de  Treport,  & 
Co.  1.  Cafe  de  Bredon,  &Cr.  2.  Cafe 
de   Wood  &  Ingerfole.      (£t   Ulttfet 

Bit,  que  ie  renn.inBer  nepensoit  en 
fon  creation  fur  tin  I'oynt  cttatc, que 
eff  Bcffrop  per  ce  reieafe,  9  ia  re* 
mninBer  oU  ceo  :  S^e0  utBament 
fuit  Bone  pur  ie  Plaintiff,  Diffen- 

tiente  Dolbin.     Ct  pet  U0  ttOtS  ail* 

ters,  lettate  continue  non  obftante 
Ie  reieafe  que  folement  c&aime  ie 
qttalttp  neniD  Ie  fubffancc  Bel  eftate, 
$  ceil  pjcfetBera  it  contingent  te= 
mainBer* 


Difference  between  the  Cafe  of  Lewis 
Bowles,  where  there  was  but  one  Con- 
veyance, and  this  Cafe  where  there 
was  another  Conveyance  made  after 
the  Conveyance  limiting  the  contin- 
gent Remainder  ;  and  for  this  he  cited 
Ififcofs  Cafe,  Co.  2.  Rep.  and  1  Inft. 
182.  Co.  6.  ^report's  Cafe,  and  Co.  1. 
Bredon  s  Cafe,  and  Cr.  2.  Cafe  of  Hood 
and  Ingerfole.  And  he  further  faid, 
That  the  Remainder  depended  in  its 
Creation  upon  a  joint  Eftate,  which 
is  deftroyed  by  this  Reieafe,  and  the 
Remainder  with  it  :  But  Judgment 
was  given  for  the  Plaintiff*,  Dolbin 
diffenting.  .And  by  the  three  others, 
the  Eftate  continued  notwithstanding 
the  Reieafe,  which  only  changed  the 
Quality,  not  the  Subftance  of  the 
Eftate ;  and  this  (hall  preferve  the  con- 
tingent Remainder. 


Deveney  versus  Harris.    Intr.  Pafc.    cDeve7iey  againft  Norris-.     Entrcd 
30'  Car.  2.  B.  R.  Tafch.  30  Car.  2.  B.  R. 


Civit'  Nor- 
wich, 
a  Lcvinz. 

242. 

2  Nelf.  Abr. 

Ii02.pl.  12. 


EEro?  fur  judgment  m  U  Court 
t  Be  <[3irCOltt0  Bel  €ttp  Be  Nor- 
wich, en  Debt  fur£)bIiptt'on ;  £r= 
to?  afihjne  fuit  que  \u\  Be0lc0  (HiF- 
cont0  nan  fubferibe  Ie  "Declaration 
en  Ie  p  Be  13  ce&op,  pur  Ie  Ln'en 
government  Bel  Coronations*  Ct 
pur  Ie  Plaintiff  en  €rro?  fuit  urge 
per  Levins,  que  mil  penalty  eft 
jnfli'8  per  ceft  aa  fur  leg  reftt-- 
ferg,  meg  folement  Beclare  qm  Ie 
eleaion  fctra  upiu,  que  fetra  pjife 
generalment  pur  Ie  pa  public,  ft 
ergo  a  touts  ententg  $  purports* 
€t  per  cell  as  eft  euri  require  one 
refufal  Be  cfjefnm  ferra  regiffer,*  al 
intent  que  poet  effrc  coljij  per 

tOUt0*     Holt  pro  Defendente,  aomf  t= 

toit  que  Ie  eleeticn  fuit  Mm  per  ce 
z  Buift.  243.  caufe,  9$es  il  Bit  ce  matter  ne  fuit 
cr.  jac.  11.  affignable  pur  erro?5  tav  encounter 

Ie  teco?B,  Cur.  contr.  $  taint  refclVe 

en   Ie  Cafe   Be  Hippefley  &  Tucke, 

fupra,  la  erro?  fuit  aififfite  que  le 
party  eleg  Q&mi  nan  p?ffe  Ie  fere* 
ment0  en  Ie  as  Be  25  ce  &op  put 
pjefcention  Ml  ®iotot&  Be  $0= 
perjn 


ERror  on  a  Judgment  in  the  Court  city  of  Nor- 
of  the  Sheriffs  of  the  City  of  wich. 
Norwich,  in  Debt  upon  a  Bond.  The 
Error  affigned  was,  That  one  of  the 
Sheriffs  had  not  fubferibed  the  Decla- 
ration in  the  Act  of  13.  of  this  King, 
for  the  well  governing  of  Corporations. 
And  for  the  Plaintiff  in  Error  it  was 
urged  by  Levins,  that  no  Penalty  is 
inflicted  by  this  Ad  on  the  Refufers, 
but  it  is  only  declared  that  the  Electi- 
on fhall  be  void,  which  fhall  be  taken 
generally  for  the  publick  Good,  and 
therefore  to  all  Intents  and  Purpofes. 
And  by  this  Act  it  is  alfo  required  that 
the  Refufal  of  every  one  fhall  be  re- 
giftred,  to  the  Intent  it  may  be  known 
by  all.  Holt  for  the  Defendant  admit-  „  B[llft 
ted  that  the  Election  was  void  for  this  cr.  Jac.  11. 
Caufe  ;  but  he  faid  this  Matter  was 
not  affignable  for  Error,  for  it  is  againft 
the  Record.  Cur.  contr.  and  it  was  fo 
refolved  in  the  Cafe  of  Hippefley  and 
ttucke  above;  there  Error  was  affigned, 
that  the  Party  elected  Mayor  had  not 
taken  the  Oaths  in  the  Act  of  25.  of 
this  King,  for  preventing  the  Growth 
f  P  opery. 


London. 

3  Nelf.  Abr, 

225,32, 


Cudwell  verfits  Dunkin.  Intr. 
Mich.  30  Car.  2.  B.  R. 


Cudwell  againft  Tiuiikin.  Entred 
Mich.  30  Car.  2.  B.R. 


EIi2    Bebt    flit    Obligation    a    Ie     TN  Debt  on  Bond  to  the  Plaintiff  by      London. 
Plaintiff  pet  nOUUe  BCl  SDffiCe  Be     1    the  Name  of  the  Office  of  Sheriff, 


vide  ante      ®fc<H»t,  It  DeftnOailt  pleBt  U  &tfc  the  Defendant    pleaded   the   Stat,   of 

46-,  &c.  ibid.  fUte  Be   23    H.    6.    $  qise  Ie   bOltB  23    H-  6-    and    that    the    Bond    was 

fUit  fait   tU   aUtet  fo£il,£,  que   le  made    in    another    Form    than     the 

S>ta»  s»- 


i38 


Term.  Hill.  31  &  32  Car.  2.  B.  R. 


3  Lev.  7  J. 
5  Lev.  10$, 
123,  180. 
Ante  46. 
3  NclC  Abr. 
224,  225. 


Sec  1  Vent.     Statute  Dtrtff,  Ie  CCllDltlOll  ftltt  ad 

refpondend'  Efday   CreCUtO?,  QC*  in 

piadto  trefpate  Be  100 1.  le  15n'ef 

fUtt  ad  refpondend'  Efday  CjCCCUtO? 
in  placito  tranfgr.  ac  etiam  billse  pro 
iool.  de  debito,  fecundum  confuetu- 

dinem,  ceo  ftitt  le  fole  Bartance* 

£$C0  non  allocatur,  CDC    It  Statute 

tie  pjefcrtue  attnn  certain  fo?me,  $ 
le  statute  entenBant  rolement  a 
repnmer  eetojfions  $  opp?eflion0 
en  OfcotiGS,  tl  ftiflSff  que  Ie  bono 
tint  fait  en  le  nottne  Be  fon  SDffice, 
$  que  Ie  conBttion  erp?cu~e  le  temps 
$  lieu  Biippcarance,  $  a  futt  Be 
quel,  €t  Batiance  en  outer  ctrcttm- 
ftaticeg  neff  material,  Cr.  2.  Cafe 

de   Villars  verfus   Haftings  286.  $  Ie 
Supra,  p.  4<f.  factum  Cafe  tCP  Kirkbride  &  Curwen. 

€t  fuHginent  tuit  tip  Bone  pur  Ie 
plaintiff* 


Statute  directs  ;  the  Condition  was  ad 
refpondend'  Efday  Executor,  &c.  in  a 
Plea,  of  Trefpafs  of  100/.  the  Writ 
was  ad  refpondend'  Efday  Executor  in 
placito  tranfgr.  ac  etiam  billce  pro  1 00  /. 
de  debiio,  fecundum  Confaetudinem ;  this 
was  the  only  Variance  :  But  not  al- 
lowed ;  for  the  Statute  does  not  pre- 
fcribe  any  certain  Form,  and  the  Sta- 
tute intending  only  to  fupprefs  Ex- 
tortions and  Oppreffions  in  Sheriffs, 
it  is  fufficient  if  the  Bond  be  made  in 
the  Name  of  his  Office,  and  that  the 
Condition  exprefs  the  Time  and  Place 
of  Appearance,  and  at  whofe  Suit. 
And  a  Variance  in  other  Circumftances 
is  not  material,  Cr.  2.  Cafe  of  Villars  Su_ra  ., 
againft  Haftings,  286.  and  the  fecond  P  P* 4 
Cafe  here  Kirkbride  and  Curwen.  And 
Judgment  was  here  given  for  the  Plain- 
tiff. 


Edgecombe  verfus  Burnaford.  Intr. 
Mich.  30  Car.  2.  B.  R. 


EB  RcpleBt'n  pur  pn'fel  Bun  3iu= 
B 


Devon 

L^Cpi  Mr>  H.  Benc'en  TBfoome  Cleft*  en 
sec  2  Ron."  paroclje  Be  Lanerton.  Vz  £)efen» 
r.  19-  &  Bant  aBoto  Ie  pnfel  pur  le  3  part 
a  cro.  Mar-  jsim  tenter  rent  Bue  al  Mich,  quel 
Euikrvcr'  t^nt  ftitt  referBe  a  ceft  feaff  fur  un 
leafe  pur  9°  an0  a  commeneer  a- 

p?e0  IemO?t  Bel  Edgecombe  leleffO?, 

$  coitBep  le  reBerfton  Bel  tierce 
part  a  lup  Bel  un  coljeire,  €t  pur 
fe  tierce  part  Bel  Bit  Benier,  tl  a* 
Bote  come  rut  terre0  onerate  a  fon 
Btftrefle*  Le  plaintiff  Bemur,  $ 
monftra  pur  cattle,  que  neff  erp?eu~e 
en  certain  comeluen  Be  rent  eft  Bue 
nl  aBotoant*  ifuit  attti  urge  que 
le  plea  neft  Hen  concluoe,  $  pur 

Ceo  fUtt   Cite  Dyer  259.  1  Inft.  269. 

48  e.  3-  21.  5  h.  7.  n.  guri  fuit 
Bit  que  le  tierce  part  Bun  Benier  ne 
poet  eftre  renBer,  ergo  nul  Bifirefle 
Boit  eftre  pnfe  pur  ceo+   S©e0  Cur. 

contr.  Roll.  Rep.  2.  p.  19.  Cafe  de 
Marlham  verf.  Buller,  juBffmettt  la 

Bone  pur  Bamage*  troBe  al  Bemp 
fartijing*    €t  icp  juBgmcut  pur  le 

aBotuant,  nifi. 


Edgecombe    againft    Burnaford. 
Entred  Mich.  30  Car.  2.  S.R. 

IN  Replevin  for  taking  a  Heifer  in 
Broome  Clofes,  in  the  Parifh  of  Laner- 
ton.  The  Defendant  avowed  the  Taking 
for  the  3d  Part  ofa  Penny  Rent  due  at 
Mich,  which  Rent  was  referved  at  that 
Feaft  on  a  Leafe  for  90  Years,  to  com- 
mence after  the  Death  of  Edgecombe 
the  Leffor,  and  conveyed  the  Reverfion 
of  the  third  Part  to  him  from  a  Coheir. 
And  for  the  third  Part  of  the  faid  Pen- 
ny, he  avowed  as  on  Lands  charged 
to  his  Diftrefs.  The  Plaintiff  demur- 
red, and  mewed  for  Caufe  that  it  Is 
not  certainly  expfeffed  how  much 
Rent  is  due  to  the  Avowant.  It  was 
alfo  urged  that  the  Plea  is  not  well 
concluded  ;  and  for  this  was  cited 
Dyer  259.  1  Inft.  269.  48  E.  3.  21.  $  H. 
7.  11.  It  was  alfo  faid  that  the  third 
Part  of  a  Penny  cannot  be  rendred  ; 
therefore  no  Diftrefs  ought  to  be  taken 
for  it.  But  the  Court  was  of  a  contra- 
ry Opinion.  Roll.  Rep.  2.  p.  19.  Cafe  of 
Marfham  againft  Buller,  Judgment  there 
given  for  Damages  found  at  Half  a 
Farthing.  And  here  Judgment  was  gi- 
ven for  the  Avowant,  nifi. 


Devon. 


Rufhane 


Rujbant 


Term.  Hill.  51  &  32  Car.  1.  B.  R. 
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Rufhant  verfm  Wate.  /»fr.  Mich.    RtiJJjam  againft  #fc*e,  J«fn  *¥/'*#? 
31  Car.  2.  B.  R.  Rot.  57.  31  C^n  2.  #>#.  #<tf.  57. 


London. 
1  Nell".  Abr 
476.  pi.  16. 
Qr.  1  Lucy 
<57?,  698, 
704. 

Videpoft. 
aiS. 


Siderf.  p. 


EB  Bebt  port  per  Sir  Jaques 
Rufliant  Baronet  fur  ObitiTil tlOIl 

Be  tool.  He  Defendant  apjeg  en= 
'  tn>  Bel  contrition,  (que  futt,  ou 

Danet  Forth  elf  fOttfcS   CtlftCBp    Bel 

lup  flit  tin  a- rift  aluu't  Del  plain- 
tiff in  tut  asion  BCBcbtBe  1400 1. 
fur  tin  obligation  pec  Iiu>  a  le 
plaintiff  $  til  rcqttcft  Bel  Defen= 
Bant  il  eg  permit  a  aler  alarite  $  a? 
Ser  fon  lifcertu  pur  6  jour js,  fi  ergo 

U  Bit  Danet  BCBQllt  IC  17  Bet  Febr. 

rcnBit  iup  mefme  tin  p?ifoner  al 
dlCOIlt  Be  Middlefex  a  le  rtitt  Bci 

Plaintiff  fur  tin  afiion  Be  Bcbt  Be 
1400 1.  tj  continue  tin  scrap  p?ifoncr 
jufque  il  fcrra  Btfcljarrre  Be  ceo  per 
Ie  confent  Bel  plaintiff  Bone  rooiis' 
Betire  SotB)  pleBe  a&io  non,  $  nton- 
ftre  tin  bill  Be  Middlefex  p?ofectite 
per  le  plaintiff  Bets  Danet  pur 
1400 1.  Bent,  $  ateeff  fur  ceo  per  fee 

QliCCntSS  BCI  Middlefex,  $  le  Bit  Da- 
net efteant  en  iotir  ctificBp,  ie  Bit 
Otcontg  ap?e0  le  Mans  Bel  oblig' 
per  laffent  Bel  plaintiff  permit  le 
Bit  Danet  nicr  a  large*  €t  culler 
que  le  Bit  arreft  eft  Ic  mefme  arreft 
£n  le  condition  mention.  €t  que 
ap?es  lefefans  Bel  oBIigMe  Bit  Da- 
net ie  16  Bel  Febr.  offer t  lup  mefme 
aur  Btts  23icont0  a  BeSeiirncr  Scrap 
pn'fcner  ale  fuit  Bel  plaintiff  en  tut 
action  Be  Bent  pur  1400 1.  $  aconti= 
inter  scrap  p?ifoner  tolonque  le  Bit 
contrition*  S^css  que  ai  afctin  temps 
Besant  ie  17  Bel  Febr.  mil  autcr  pre- 
cept nee  b?tef  a  Ie  fuit  Bel  plain* 
tiff  Berg  le  Bit  Danet  a  leg  Bit  m* 
coma  Bices  fuit  pjorecttte,  €t  ascr 

que  larreft  tj  CttftOBj)  placitando  alle- 

gat.  5  larreft  $  cuftoBj?  en  Ie  conBiti* 
on  futt  Ie  mefme;  fur  ceo  Ie  Plain* 
tiff  Bemttr  genetalment*    €n  ce 

Cafe,  Ie  Cafe  Be  Benskin  &  French, 
B.  R.  Hill.  14  Car.  2.  Rot.  910.  futt 

titt,  que  fact  un  arfumpfit  ai  Ql5at-- 
liffen  beijaif  Bel  plaintiff  c\\  conu-- 
Berattou  que  il  pcrmittoit  a.  e- 
ffeant  arreff  a  aler  a  large,  $0ca 
quere  Ie  jttBgment  en  Ie  tin  $  lau* 
tec  cafe,  ou  an  afctin  judgment  futt 
Bone. 


IN  Debt  brought  by  Sir  James  Rtt*-  London- 
fhant,  Baronet,  on  Bond  for  100/. 
the  Defendant  after  Entry  of  the  Con- 
dition (which  was,  whereas  Danet 
Forth  is  in  his  Cuftody  on  an  Arreft  at 
the  Plaintiff's  Suit  in  an  Adlion  of 
Debt  of  1400/.  on  a  Bond  from  him 
to  the  Plaintiff,  and  at  the  Requeft  of 
the  Defendant,  he  is  permitted  to  go 
at  large,  and  to  have  his  Liberty  for  6 
Days,  if  therefore  the  laid  Danet  be- 
fore the  1 7  Feb.  fhall  furrender  him- 
felf  a  Prifoner  to  the  Sheriff  of  Middle* 
fex,  at  the  Suit  of  the  Plaintiff,  on  an 
Adlion  of  Debt  of  1400/.  and  conti- 
nue a  true  Prifoner  until  he  fhall  be 
difcharged  therefrom  by  the  Confent  of 
the  Plaintiff,  then  the  Obligation  to  be 
void)  pleaded  atlio  non,  and  fhewed  a 
Bill  of  Middlefex  fued  out  by  the  Plain- 
tiff againft  Danet  for  1400/.  Debt,  and 
an  Arreft  thereupon  by  the  Sheriffs  of 
Middlefex  ;  and  the  fa  id  Danet  being  in 
their  Cuftody,  the  faid  Sheriffs  aftef 
the  Making  of  the  Bond  by  the 
Plaintiff's  Confent  permitted  the  faid 
Danet  to  go  at  large;  and  further  that 
the  faid  Arreft  is  the  fame  Arreft  in  the 
Condition  mentioned.  And  that  after 
the  Making  of  the  Bond,  the  faid  Da- 
net the  16  Feb.  offered  himfelf  to  the 
faid  Sheriffs  to  become  a  true  Prifoner 
at  the  Plaintiff's  Suit  in  an  AAion  of 
Debt  for  1400/.  and  to  continue  a 
true  Prifoner  according  to  the  faid 
Condition.  But  that  at  any  Time  be- 
fore the  1 7  of  Feb.  no  other  Precept  or 
Writ  at  the  Plaintiff's  Suit  againft  the 
faid  Danet  dire&ed  to  the  faid  Sheriffs 
was  fued  out,  and  averred  that  the 
Arreft  and  Cuftody  placitando  allegat\ 
and  the  Arreft  and  Cuftody  in  the 
Condition  were  the  fame;  whereupon 
the  Plaintiff  demurred  generally.  In  sidcrf.p.is*. 
this  Cafe,  the  Cafe  of  Benskin  and 
French,  B.  R.  Hill.  14  Car.  2.  Rot.  910. 
was  cited,  which  was  an  affumpfit  to  the 
Bailiff  in  Behalf  of  the  Plaintiff  in  Con- 
fideration  of  his  permitting  A.  being 
arrefted  to  go  at  large.  But  Qticere  the 
Judgment  in  both  Cafes,  or  whether 
any  Judgment  was  given. 


Peacock 


Peacock 


IJLO 


Term.  Hill.  31  &  33  Car.  2.  B.  R. 


Slander. 

1  Nclf.  Abr. 
118.  pi.  *3- 
See  Ruym. 
iS4,  231. 
5  Mod.  us, 
155- 
Poft.  156. 


Peacock   cerfi/s  Leech.   Hill.  3  2  &    Peacock  againft  Leach.  Hill.  32  & 
33  Car.  2.  B.  R.  33  Car.  2.  B.  R. 

THE  Plaintiff  declared  quod  emendo 
&  vendendo  mercimonia  uberrimam- 
fibi  &  families  acquifvit  vivendi  fuften- 
tation  (without  mentioning  any  cer- 
tain Trade)  and  that  the  Defendant 
faid  to  him,  and  of  him,  thou  art  a  pi- 
tiful beggarly  broken  Fellow-  After  Ver- 
di&  (on  Not  guilty)  for  the  Plaintiff, 
an  Exception  was  taken,  that  it  was  not 
alledged  that  the  Plaintiff  was  of  any 
certain  Trade,  but  not  allowed.  And 
Judgment  was  given  for  the  Plaintiff. 
Note,  Other  Matter  was  alledged,  but 
fo  infenfibly  that  no  Regard  was  had  to 
it.  And  other  Words  were  charged, 
but  the  Defendant  was  found  Not  guil- 
ty as  to  them,  and  the  Judgment  gi- 
ven only  on  the  Matter  before  fpeci- 
fied. 


L€  plaintiff  Declare  que  emendo 
&   vendendo  mercimonia  uberri- 
mam  fibi  &  familiae  acquifivit  vivendi 

fuftentation'  (fang  mention  oaleun 
certain  trace)  ct  fine  le  Defen- 
oant  oifcit  a  nip  $  ise  Hip  thou  art  a 

pitiful  beggarly  broken  Fellow.  $D?e0 

aeroia  (tur  ricn  cuf)  pur  le  plain* 
tiff,  erccption  futt  pnfe,  que  ne 
fuit  alleon-e  que  le  plaintiff  futt 
oarcun  certain  traoe,  fed  non  alloca- 
tur. €t  juojrnient  oone  pur  le 
plaintiff*  Nota,  auter  matter  fuit 
nUcOge,  mes  cj>  infenfiblenunt  que 
nnl  rcpro  fuit  cm  ai  cur*  €t  au- 
ter parolss  fueront  cljarije?  meg  le 
2)efenoant  fuit  trooe  nient  cttl' 
quoad  cur*  Ct  le  ju&gnient  oone 
foiement  fur  le  matter  aoant  fpe-- 
ctfie. 


Term. 


Serm, 


Term.  Pafch.  33  Car.  l.B.  R.    Term.Pafch.  33.  Car.  l.B.R. 


I4I 


Le  primer  jour  de  ce  Term  The  firfi  Day  of  this  Term 

Sir  Francis  Pemberron  pri-  Sir  Francis Pemberton  took 

foit  fion   lieu    de    Seignior  his   Place  of  Lord  Chief 

Chief  fuflice.  Jujiice. 


Dodfworth  ccrfi/s  Anderfon.     Intr.    IDodfivorth  againfi:  Andet fori.  Entrcd 
Mich.  5 1  Car.  2.  B.  R.  Rot.  25  2.         Mick.  3 1  Car.  2.  B.  R.  Rot.  25  2. 


38€  fur  faineti  aat'oit  ct= 
rrrtcn  ptr  le  Court  dc  Cane' 
y  a   trier  an  Grice  futt  uit 
'Bankrupt  ocii?0  ic0  ©tattitctf  tie 

Angleterre  al  tetltps  t!C  fcfail0  Dttlt 

continuance  Ues  tetres  fait  per  luv 
al  plaintiff.  €n  quel  trial  ceft 
Special  tooict  fuit  ttoue.   (Hue 

Grice  ftllt  I1CC  1301110  Anglecerre  $  a= 

pjes  fuit  ust  tnljapitant  en  Ireland  $ 

In    qusefivit  victum  per    eiliptiOIt  $ 

Jjemntton,  que  iluetiinoit  frequent- 
ntent  al  Angleterre  $  cmoit  l5icn0  !CP 
$  leg  tseuoott  en  Ireland  a  fuit  inHebt 

a  tHuer0  pcrfail0  en  Angleterre  al 

lvalue  Be  iooi.  $pftti0,  adhuc  info 
lute.   Clue  uit  fott0  il  fcenooit  en 

Angleterre    utl    parcel    \3t    Btdt^ 

teimtics  $  ap2e0  uenooit  en  Ireland 
tine  parcel  tie  Callotu  oeffre  oeliuer 
en  Angleterre,  que  fuetont  oeliucr 
accoin  ant.  &  ap?e0  il  relinquaff 
fon  Spefe  en  Ireland  $  trace  attri, 
la,  $  re  aufent  $  abfconti  Dc  fe0  cre= 
5itGur0  $  fceisnau"  $  fojourne  en 

Angleterre,  $  0?UCr  llip  ntCfme  OC-- 

ffre  Denp  aur  perfon0  enqttiront 
pur  Ittp*  €t  tout  ceo  tJcoantle  con- 
iiewnce  fait.  99c0  le  tut  coiipcp- 
mice  fuit  fait  (bona  fide)  $  pur  uaiua- 
Me  cniifioeration.et  ft,  &e.  Williams 
pro  Quer.  nriyuc.  i.  Bui  aft  per 

Grice  etl  Angleterre  ttClie  per  JC  OCr= 

fcta  fait  Grice  tin  05anferupt,  car 
iteff  troDe  que  atJiratncronuitoepcr 
empttoii  «  Dntoition  en  Angleterre. 
2.  £e0  aft0  froue  Oeffre  fait  en 
auiLiioeiir  Eopaumc0  ne  font  Jui> 
95anfc 


CASE  on  a  feigned  Adion  di-  c afe  on  the 
reeled  by  the  Court  of  Chan-  Statutes  of 
eery,  to  try  whether  Grice  was  Bankrupts, 
a  Bankrupt  within  the  Statutes  of 
England,  at  the  Time  of  making  a 
Conveyance  of  Lands  made  by  him  to 
the  Plaintiff.  In  which  Trial  this  fpe- 
cial  Verdid  was  found.  That  Grice  was 
born  in  England,  and  afterwards  was 
an  Inhabitant  in  Ireland,  and  there 
qutefivit  viSium  by  buying  and  felling  ; 
that  he  came  frequently  to  England, 
and  bought  Goods  and  fold  them  in 
Ireland,  and  was  indebted  to  divers 
Perfons  in  England  to  the  Value  of 
tool,  and  more,  as  yet  unpaid.  That 
once  he  fold  in  England  a  Parcel  of 
Neats  Tongues,  and  afterwards  fold  in 
Ireland  a  Parcel  of  Tallow  to  be  de- 
livered in  England,  which  were  deli- 
vered accordingly.  And  afterwards  he 
left  his  Houfe  in  Ireland,  and  Trade 
alfo  there,  and  abfented  himfelf,  and 
abfeonded  from  his  Creditors,  and 
came  and  fojourned  in  England,  and 
ordered  himfelf  to  be  denied  to  Perfons 
inquiring  for  him  :  And  all  this  before 
the  Conveyance  made.  But  the  faid 
Conveyance  was  made  (bona  fide}  and  ^™*w* 
for  a  valuable  Confideration.  And  j,e1ianVL 
if,  &c  Williams  for  the  Plaintiff  ar-  within  tht 
gued,  i.  No  Adt  by  Grice  in  England  Statutes. 
found  by  the  Verdidf.  makes  Grice  a 
Bankrupt,  for  it  is  not  found  that  he  had 
gained  his  Living  by  buying  and  feLing 
in  England.  2.  The  A<fb  found  to  be 
done  in  both  Realms  do  not  make  him  a 
T  %  Bank* 


1 42, 


Term.  Pafch.  33  Car.  2.  B.  R. 


bankrupt,  car  Ie  affirmation  que 
il  gafne  fun  I31I12C  en  Ireland  eft  cr- 

CittfiOll  De    CCO  quant  P.I  Angleterre. 

3.  Jcd  Ie  3lurp  ne  concluoe  fur  U 
eiuDence,  Que  eft  tin  'Bankrupt,  $ 

IC  Court  ne  pOIt*  Sed  non  alloca- 
tur, &  per  totam  Cur.  HlOjtm't  Done 

pur  le  plaintiff,  c?r  fuiftu't  com't 
Ie  Mtp  trcluift  le  matter  rpecfal* 
m%  ie  Court  pott  conduDer  fur  le 
cDioence  tine  ii  eft  TanUrupt,  $  ceo 
per  les  statutes  ftp  5  car  fi  ce  cafe 
ne  Terra  p?tfe  effre  Befit*  leg  S>ta« 
tutep,  tout  ie  cntercourre  enter  led 
Ropiumtcsi  ferroit  mult  intertom- 
pue,  fi  non  Defirop  ouftermeut* 


Bankrupt,  for  the  affirming  that  he 
gained  his  Living  in  Ireland,  is  exclu- 
ding it  as  to  England.  3.  Here  the 
jury  does  not  conclude  on  the  Evidence 
that  he  is  a  Bankrupt,  and  the  Court 
cannot ;  fed  non  allocatur  ;  and  by  the 
whole  Court  Judgment  was  given  for 
the  Plaintiff",  for  it  was  faid,  tho'  the 
Jury  found  the  Matter  Specially,  the 
Court  may  conclude  on  the  Evidence 
that  he  is  a  Bankrupt,  and  that  by 
the  Statutes  here  ;  for  if  this  Cafe 
ihould  not  be  taken  to  be  within  the 
Statutes,  all  the  Intercourfe  between 
the  Kingdoms  would  be  much  inter- 
rupted, if  not  utterly  deftroyed. 


Cuftomc  en 
un  Copyhold 
Manor  que 
le  1  pcrfon 
iiofme  en  le 
copy  pui  per 
furrender 
bar  le  re- 
mainder. 
Pollexf.  561. 
Raym.  401. 
1  Nclf.  Abr. 
497.  pi.  42. 
See  7  Co.  40. 
Cro.Car.565. 
Cro.El.  478. 

1  Sid.  41. 

2  Salk.  621. 


Lc  pcrfon 
primertnenc 
riofme  en  le 
copy  intend 
deitre  le 
purchafer. 


Zinzan  verfi/s  Talmage.   Intr.  Hill. 
31  &  32  Car.  2.  Rot.  300. 

ERroj  fttit  port  per  Ie  plaintiff 
fur  iuBsjment  en  b.  en  em* 
ment  uo?t  pur  Ie  #aita?  De  Tiie- 

hurft  eh  le  COtmtP  tie  Berks,  ott  \t 

point  en  qucftion  fur  tut  long;  S>pc= 
cial  Qcroia  futt  retsuce  a  ce  cafe, 
8  [flint  argue  per  Ie  counfelDcl  am- 
biueur  parties,  2Jn  Coppijoitier 
pur  uie  (units  Ie  Dit  ^ano?)  ie  re= 
matnDcr  pur  tie,  (Ie  cuffome  oe 
S^ano?  efteant  queleperfcn  primo 
nominat'  en  Ie  copie  poet  furrcnoer 
en  Ie  maine0  Del  €m'r  folonque  Ie 
cuffome  Del  S)9atto?,  $  per  tiel  fur- 
renoer  poet  Determine  $  Deffrop 
tout  ie  D?oit  De  ceittp  en  remain* 
Dcr,)  jopne  en  un  fine  fur  conufang 
one  ie  #n'r  Del  spano?,  compliant 
Ie  $^ano2  $  Ie  CoppljoID,  %  ceo  fuit 
al  ufe  De  Ie  CGppfjoIDer  pur  nte. 
lc  qucftion  fttit  ft  ce  fine  Deffrop  Ie 
remaiuoer  pur  nte.  Holt  pro  Qjuer. 
que  c^  car  Ie  CoppijoIDcr  nan  af= 
cttn  eftate  que  poet  pafiet  per  fine, 
ergo  ie  jopnant  one  Ie  @n'r  eft  un 
furrenDcr,  3  Co.  foi.  77.  ct  pet  Iup 
ceft  tin  furrenDcr  folonque  ie  cu= 
ftome,  car  poet  effre  fait  per  pa- 
rol !;o$  le  Court  per  le  cu- 
ffome, at  ce  pafleta  Ie  cuffomarp 
effate,  Jones  Rep.  4i.  le  Cafe  De 
Biennerhaffet,  bargaine  9  fale  a  Ie 
@>n'c  pafle  ie  CoppltoID  Cffate*  31 
Dit  que  un  feoffment  per  tenant  pur 
Die  a  Ie  reuerfioner  eft  tut  fur^ 
renDer  en  Ie  fuDrtment  De  lep,  Ct 
Ie  reafon  De  le  cuffome  trout,  eft 
pur  ceo  que  Ie  pntnet  eft  intenD  oe= 
ftre  Ie  purcitafo?,  $  le  poiar  oe 
Deffruaion  Del  reraainDcr  per  fine, 
i  neff 


Zinzan  againft  Talmage.    Entred 
Hill  3 1  and  32  Car.  2.  Roll  300. 

ERROR  was  brought  by  the  Plain-  Crfom  ;„  a 
tiff  on  a  Judgment  by  the  Com-  CotyMd 
mon  Pleas,  in  Ejectment  brought   for  £"£& 
the  Manor  of  Tilehurft,  in  the  County  naLd\n% 
of  Berks,  where  the  Point  in  Queftion,  Copy  might  by 
on  a  long  fpecial  Verdict  was  reduced  Surrender  bar 
to  this   Cafe,   and  fo  argued  by  the  th<R<m«>«d«- 
Council  on  both   fides.     A  Copyholder 
for  Life  (within  the  faid  Manor)  Re- 
mainder for  Life,   (the  Cuftom  of  the 
Manor    being,     that  the  Perfon   firft 
named   in  the  Copy  might  furrender 
into  the  Hands  of  the  Lord,  accord- 
ing to  the  Cuftom  of  the  Manor,  and 
by  fuch  Surrender  might  determine  and 
deftroy  all  the  Right  of  him  in  Re- 
mainder) joined  in  a  Fine  fur  Conafance 
with    the  Lord   of  the   Manor,    com- 
prifing  the  Manor  and    the  Copyhold ; 
and  this  was  to  the  Ufe  of  the  Copy- 
holder  for  Life.     The  Queftion  was, 
Whether  this  Fine  deftroyed  the  Re- 
mainder for  Life.    Holt  for  the  Plain- 
tiff,  that  it    did,   for  the  Copyholder 
had  no  Eftate  that  could  pafs  by  Fine, 
therefore  the  Joining  with  the  Lord  is 
a  Surrender,  3  Co.  fol.  77.    and  in  his 
Opinion  it  is  a  Surrender  according  to 
the  Cuftom,    for   it  may  be  made  by 
Parol  out  of  Court   by  the  Cuftom, 
and  this  fhall  pafs   the  cuftomary    E- 
ftate,  Jones,    Rep.  41.    Biennerhaffet' s 
Cafe,  a  Bargain  and  Sale  to  the  Lord 
paffes  the  Copyhold  Eftate.     He  faid 
that  a  Feoffment  by  Tenant  for  Life  to 
the  Reverfioner  is  a  Surrender  in  Judg- 
ment of  Law.     And  the  Reafon  of  the  The  Perfin 
Cuftom  found,  is  becaufe  the  firft  is  in-  frfi  "amed  '"> 
tended  to  be  thePurchafer,  and  thePower  thef°p  '"\ 
of  deftroying  the  Remainder  by  Fine,  %tcU[l 
is 
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neff  plut0  prejuofce  a  cemt>  en  u- 
mainOer  que  per  furrenoer.  2. 
Ceur  remaincetjs  font  Qtraft  un 
contingent  effate,  ergo  potent  effre 
soeffrep  pet  Ocftruaion  oxparticu-- 
lar  eflfaf c,  ?  nont  alum  conffltaf  att* 
on  a  t'e  Common  ILcp*  Ct  pet  itip 
uiffomes  ue  ferra  touts  foits  pjtfe 
ftriftraent:  Cuffome  tie  T5oiquq;& 
©ngnflj  ertenocra  a!  un  oefienoi- 
ore  fran.Ktencment,  tffclDe  (come 

tl  Hit)  milt  Trin.  26.  ceft  EOp,  $  tl 
Cl'teatiriCr.  2.  126.  Hob.  181.  &  11 

H.4.  33.  ou  cuffome  que  tin  infant 
poet  enfeoffe  a  fen  age  oe  15.  feafe  $ 
reieafe  amcunteta   a  feoffment* 

Croke   Serjeant     pro  Defendente,    i\ 

p?ifc  difference  entet  le  remainoer 
tcp  $  tut  tematnOer  nl  Common 
Hep,  car  il  entra  apjeg  forfeiture, 
meg  nemp  iflint  en  le  cafe  oe  Co= 

pPljOlD,    Roll.  Abr.  part  i.  794.  per 

fttp  le  poiar  a  oeffroper  fe  remain* 
trer  eff  (clement  per  fe  particular 
cuffome,  que  eff  trooe  Oeffre  per 
furrenocr  fuionqtte  le  cuffome  Bel 
93ano?.  et  coment  il  agree  que 
furrentser  poet  cffreperparol<stan= 
tamount,  $  quelcttnqueparol0u-oi= 
tent  faire  tut  furrenoer  folouque 
le  cuffome,  ferront  conffrue  oc= 
ffre  un  furrenoee  en  re  cafe,  un» 
Roii.  Abr.  core  le  cuffome  ferra  ffrtament 
par.i.p.501.  pnTe,  erclusant  atcun  furrenoer 
que  neff  folouque  le  cuffome.  le 
fine  teg  eff  un  %a  per  Common 
ley,  le  cuffome  effeant  pnoatioe 
fie  Common  lej>  oott  eff  re  pitfe 
ffrtament,  €t  if  mm  le  Cafe  oe 
11  h.  4. 33.  $  cite  21  e.  4.  24.  oeffre 
aojuoge  ai  contra,  (come  eft  revera) 

31  atttt  Cite  Cr.  2.  p.  80.  Roll,  part 

1.  p.  508.  Cur.  u  furrenoer  en  le 
cafe  icy  ferra  t'nteno  ffrtament  fo- 
ionque  leg  parote,  nerap  tiel  aft 
que  iiopie  oeffrop  le  Coppljolo, 
come  le  fine  tcp,  me0  furrenoer 
folouque  le  cuffome  oel  ^ano?3,  que 
eff  en  le  mamess  oe  fttffc :  99eg  tcp 
mil  aft  eff  fait  a  le  ©if  r,  mes  tin  aft 
en  conjunaion  ooe  lup,  $  tie!  que 
eff  encounter  ie  cuffome  oel  e^ano? 
#  ettra  le  ®3mim  $  ai  pgejttoice 
mm  tierce  perron,  que  larepneiioilc 
differ  fans  eraa  pursuance  Del  cu= 
tome  que  oonaft  le  poiar  a  oe- 
ffroper  fon  B?oit+  €t  le  jrflrrmeitt 
en  b.  futt  affinne* 


is  of  no  more  Prejudice  to  him  in  Re- 
mainder than  by  Surrender.  2.  Thefe 
Remainders  are  as  it  were  a  contingent 
Eftate,  therefore  may  be  deftroyed  by 
destroying  the  particular  Eftate,  and 
are  not  confidered  at  the  Common 
Law.  And  in  his  Opinion  Cuftoms 
mail  not  always  be  taken  ftriclly  : 
Cuftom  of  Borough  Englifh  fhall  ex- 
tend to  a  defcendible  Freehold,  fo  re- 
folved  (as  he  faid)  Irin.  26.  of  this 
King,  and  he  cited  alfo  Cr.  2.  126. 
Hob.  181.  and  11  H.  4.  33.  where  the 
Cuftom  was  that  an  Infant  might  en- 
feoff at  his  Age  of  15.  a  Leafe  and 
Releafe  mall  amount  to  a  Feoffment. 
Croke,  Serjeant  for  the  Defendant,  he 
took  a  Difference  between  the  Remain- 
der here  and  a  Remainder  at  Common 
Law,  for  he  fhall  enter  after  Forfeiture, 
but  not  fo  in  the  Cafe  of  a  Copyhold, 
Roll.  Abr.  part  1.  794.  in  his  Opinion 
the  Power  of  deftroying  the  Remain- 
der is  only  by  the  particular  Cuftom, 
which  is  found  to  be  by  Surrender, 
according  to  the  Cuftom  of  the  Ma- 
nor. And  though  he  agreed  that  a 
Surrender  may  be  by  Words  tanta- 
mount, and  whatever  Words  will  make 
a  Surrender  according  to  the  Cuftom, 
fhall  be  conftrued  to  be  a  Surrender  in 
this  Cafe,  yet  the  Cuftom  fhall  be 
ftri&ly  taken,  excluding  any  Surren- 
der which  is  not  according  to  the 
Cuftom.  The  Fine  here  is  an  A<5t  by 
Common  Law,  the  Cuftom  being  pri-  *0,,  J  «' 

c     ,       i,  _  or        part  i.  ft,  50U 

vative  or  the  Common  Law  ought  to 
be  taken  ftri&ly  ;  and  he  denied  the 
Cafe  of  11  H.  4.  33.  and  cited  21  E. 
4.  24.  to  be  adjudged  to  the  contrary, 
(as  indeed  it  is).  He  alfo  cited  Cr.  2. 
p.  80.  Roll,  part  1.  p.  508.  Cur.  The 
Surrender  in  the  Cafe  here  fhall  be  in- 
tended ftridly  according  to  the  Words, 
not  fuch  an  Act  as  would  deftroy  the 
Copyhold,  as  the  Fine  here,  but  a 
Surrender  according  to  the  Cuftom  of 
the  Manor,  which  is  into  the  Hands 
of  the  Lord.  But  here  no  Ad  is  done 
to  the  Lord,  but  an  A6r.  in  Conjunction 
with  him,  and  fuch  as  is  againft  the 
Cuftom  of  the  Manor,  and  out  of  the 
Manor,  and  to  the  Prejudice  of  a 
third  Perfon,  which  the  Law  will  not 
fuffer  without  an  exaft  Purfuance  of 
the  Cuftom  which  gave  the  Power  to 
deftroy  his  Right.  And  the  Judgment 
in  the  Common  Pleas  was  affirmed, 


AJLwfi 
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Afhurft  verbs  Mingay,  &c.   Intr.    AJburft  againft Mi 'ngqy^c  Entred 
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556.pi.  17 

Sec  1  Bull 
282. 

Ante  102 
Cro.  Car 
502,503 


London.  f^mttaaxt  pet  affisneeg  tie!  te= 
Neir.  Abr.  v_>  Dfcfiou  tors  icG  DefenDants 
ILclfcf  0  fur  tin  fpecial  covenant  pet 
rut  en  tut  leafe  put  arts  renDant 
70I.  rent,  que  ils  lour  erecuto?0, 
awhfniflfcato2«  ouaifitrns  papercnt 
a  le  KfTojsi  fes  Speirss  ott  affisness 4e 
rent  fclonqtte  Ic  tefctfcattom  €t 
pur  nan  payment  Del  rent  incur  3= 
Jjes  lafinrrimcnt  action  eft  po?t+ 
lun  dcs  DefenDants  nil  dicit,  latt* 
ter  aftio  non,  <j  pleDe  tin  releafe  per 
Hid  (octant  infl'iTtinient  nut  Plain* 
tiff)  al  auter  Defenuant  per  con- 
fent  Del  UfCoi*  ®t  que  le  lefto?  a; 
accept  lauter  role  tenant  Del  ott 
roefuage,  ?il  aDpavun  rent  ale 
ieffo?  que  il  aD  accept  come  ne  ion 
tenant  $  ao  ncmife  un  auter  menu 
age  a  ce  Defendant*  Witment  ft 
aaion,  %iii  ceo  le  plaintiff  Demut. 
Poiiexfen,  iaaton  neff  maintenaMr, 
car  1.  Debt  ne  gift  Co.  3-  Cafe  de 
Walker.  €t  le  covenant  icp  enftte 
le  rent,  car  releafe  Dei  rent,  ettiiv 
mm  ie  covenant,  $  celttp  que  eft 
Difdjanre  Del  rent,  eft  auri  Dtf= 
cfjaroewi  covenant*  Holt  Del  au- 
ter p"art  Cite  le  Cafe  DC  Bret  &  Cum- 
berland, Cr.  jac.  522.  ott  eft  etp?cfle= 
ment  refolfce  que  mil  aa  Del  leffce 
poet  Difcljarae  lup  ott  fe0  Crectu 
to?0  De  le  fpecial  coDenant,  De  quel 
attri  le  afiujnee  Del  retortion  atiera 
aDUantap  per  lc€>tatuteDc  32H.8. 
Ct  luDijment  futt  Done  pur  le 
Plaintiff. 


Le  Mafter,  Gardeins  &  djfiflants 
de  le  Trinity-Houfe  en  Deptford 
Strond  verfus  Crifpin.  Intr.  Hill. 
31  &  32  Car.  2.  B.R. 


2BUKI.282. 

CafedcOc- 
thoe  verfus 
Hemings. 


London. 
By-  Laws. 
1  Nelf.  Abr. 
415.  pi.  20. 
Sec  5  Mod. 
104. 

6  Mod.  12;. 
I  Salk.  143, 
$97- 


L{£©  plaintiffs  po?tont  Det 
fur  un  13MaU),  effeant  enable 
a  faire  Detains  per  le  We  Del 
Rod  qiuf  o?e  eft,  $  ce  bp  Into 
futt  confirme  per  le  Chanced 
lo?,  Creafuret  $  €ljief  Suffice* 

(£t    ftUC    tie!,     quod    quilibet    nau- 

ta   dimitteret    ad   littus   infra  24  ho- 

ras    poll     deveniret    ad  Anchor'    in 

Rivo 


Covenant  by  the    Aflignees  of  the     London. 
Reverfion  againft  the  Defendants 
Leffees  on  a  fpecial  Covenant  by  them 
in  a  Leafe    for  Years,   rendring    70/. 
Rent,  that  they  their  Executors,  Ad- 
miniftrators  or  Aflignes,  fhould  pay  to 
the  Leffor,    his  Heirs  or  Aflignes,    the 
Rent    according    to    the   Refervation. 
And  for  Non-payment  of  the  Rent  in- 
curred after  the  Aflignment,  the  Action 
is  brought.      One   of  the   Defendants 
nil  dicit,  the  other  aclio  11011,  and  plead- 
ed a  Releafe  by  him  (before  the  Aflign- 
ment  to    the  Plaintiff)   to  the  other 
Defendant  by  Confent  of  the  Leflbr. 
And  that  the  Leffor  had  accepted  the 
other  fole  Tenant  of  the  faid  Meffu- 
age,  and  he  had  paid  a  Rent  to  the 
Leffor,  which  he   had  accepted  as   of 
his  Tenant,    and  had  demifed  another 
Meffuage  to  this  Defendant.  Judgment 
whether    an    Acfion   lay.     Upon    this 
the    Plaintiff   demurred.      Pollexfen  : 
The   Acfion   is  not  maintainable,  for 
1.  Debt  does  not  lie,   Co.    3.   Walkers 
Cafe.     And   the   Covenant  here  fol- 
lows the  Rent,   for  a  Releafe  of  the 
Rent  extinguifhes  the  Covenant,  and 
he   who  is    difcharged  of    the    Rent, 
is  alfo  difcharged    of  the    Covenant. 
Bolt  on  the  other  fide  cited  the  Cafe  of  2  Bulft.  282. 
Bret    and  Cumberland,    Cr.   Jac.    522.  Cafe  oj  Ot- 
where  it  is  exprefly  refolved  that  no  r'loc  ."£"'"/ 
Acl:  of  the  Leffee   can  difcharge  him     emin8s" 
or  his  Executors  from  the  fpecial  Co- 
venant, of  which  alfo  the  Aflignee  of 
the  Reverfion  fhall  have  Advantage  by 
the   Stat,  of  32  H.  8.    And  Judgment 
was  given  for  the  Plaintiff. 

The  Mailers,  Wardens,  and  Affift- 
ants  of thc'Trimtj-Ho/ife  mcDept- 
fnrd  Strond  againft  Crijpw, Entred 
Hill.  31  and  32  Car.  2.  B.  R. 

TH  E  Plaintiffs  brought  Debt  on  a 
By-Law,  being  enabled  to  make 
By-Laws  by  their  Charter  from  the 
King  that  now  is,  and  this  By-Law 
was  confirmed  by  the  Chancellor,  Trea- 
furer,  and  Chief  Juftice.  And  was  thus, 
quod  quilibet  nauta  dimitteret  ad  littus 
infra  24  boras  pojl  deveniret  ad.  Anchor  in 
4  Rivt 
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See ;  Mod. 

i53. 

5  Mod.  104 

&c.  ante. 


Rivo  Thamefis  omnem  quantitatem 
pulveris  bombardici  (aere  permittente) 
iub  pcena  forisfacturEe  20  Nobles.     Ct 

ifS  ailebgeont  eft  fas  quz  It  Defciv 
onnt  apaut  not  see  tie  ce  'Bp-Iato.  ne 
feftiit  iflmt :  fur  itTtse  an  U  Dift* 
Bant  an  notice,  sienna  fmt-Hone 
■  put  Je  plaintiff ;  €t  motion  efteant 
fit  it  en  atreffi  Be  2ubo;mcnt,  Tom- 

fon  pro  Quer.  urge  que  CCft  filtt  till 

bone  !ep  put  le  benefit  Dei  public,  $ 
pur  ojeucntfon  oe0  rcranb  penis  a 

U  Cltp  Be  Londres  5  tGUtS  HUtteS 

ports,  s  it  cite  le  Cafe  be  le  €0am» 

berlailte  Be  Londres,  Co.  s  Rep.  12 
E.  3.  7.  Bulftrod.  part  1.  p.  it.  San- 
ders Bel  outer  part,  ne  nfantla  Lep 
beftte  bone  en  Ittp  inefine,  etcept 
(element  que  ne  fuit  fait  per  fuffi-- 
cient  oatSjonty,  $  ii  prifoit  biffe-- 
rence,  ou  U  Corporation  ab  &a>. 
netnment  bci  lieu,  a  queue  lour 
Jews  ertenb,  f  ou  nemp*  Ct  en  ce 
Cafe  fe  Corporation  icp  nab  <So= 
Dermnent  Del  lieu  nee  jurisbision. 
et  le  Eop  per  fon  Procumtatioit 
ne  peet  faire  afcun  tie!  Onibetfal 
3Lcp,  ergo  nec  fon  ©jantee  per 
Commfffiom  Ct  touts  icpes  fait 
per  Corporations  out  lour  ob!iga= 
tion  per  confent  Ucs  parties,  ou 
quafi  pet*  confent.  £|9es  ceo  ne 
poet  efftc  quant  ai  iicus  fjers  lour 
jurissuiaion*  Cur.  u  %flm  eft 
tut  beneficial  lep  a  le  public.  Ct  le 
penalty  neft  trop  rtranb,  car  le 

b?CaClj  be  CeO  eft  negligentia  crafia, 

mes  fur  U  reafon  bone  per  Sanders, 

Curia  advifare  vult. 


Rivo  I'bamefis  omnem  quantitatem  pul- 
veris bombardici  Qaere  permittente)  fub 
poena  forisfafiurx  20  Nobles.  And  they 
alledged  in  Fad  that  the  Defendant 
having  Notice  of  this  By-Law,  did 
not  do  fo  :  On  Iflfue  whether  the  De- 
fendant had  Notice,  Verdict  was  given 
for  the  Plaintiff;  and  a  Motion  being 
made  in  Arreft  of  Judgment,  Vomfon 
for  the  Plaintiff  urged  that  this  was  a 
good  Law  for  the  publick  Benefit,  and 
for  Prevention  of  great  Dangers  to  the 
City  of  London,  and  all  other  Ports} 
and  he  cited  the  Cafe  of  the  Chamber- 
lain of  London,  Co.  5.  Rep.  12.  E.  3.  7. 
Bulft.  part  1.  p.  11.  Sanders  on  the  o- 
ther  fide,  not  denying  the  Law  to  be 
good  in  it  felf,  excepted  only  that  it 
was  not  made  by  fufficient  Authority, 
and  he  took  a  Difference,  where  the 
Corporation  hath  the  Government  of 
the  Place  to  which  their  Laws  extend* 
and  where  not.  And  in  this  Cafe  the 
Corporation  here  hath  no  Government 
of  the  Place  nor  Jurifdiction.  And  the 
King  by  his  Proclamation  cannot  make 
any  fuch  univerfal  Law,  therefore  nei- 
ther his  Grantee  by  Commiffion.  And 
all  Laws  made  by  Corporations  have 
their  Obligation  by  Confent  of  the 
Parties,  or  as  it  were  by  Confent.  But 
this  cannot  be  as  to  Places  out  of  their 
Jurifdiction.  Cur.  The  By-Law  is  a 
beneficial  Law  to  the  Publick.  And  the 
Penalty  is  not  too  great,  for  the  Breach 
of  it  is  negligentia  crafla  ;  but  upon  the 
Reafon  given  by  Saunders,  Curia  ad* 
•vifare  vulU 


Geldart  verfus  Pawfon.   Intr.  Trin. 
3  2  Car.  2.  B.K. 

A€tion  fur  le  Cafe  fuit  port 
bers  le  Sliconts  M  €itp  bel 

Everwicke    put     ItOtt    abinitt5    bel 

Plaintiff  beftre  tut  attojnp  en  le 
Court  bel  Citp  eftte  buement  eieg 
pet  le  ^ajo?  difconts  9  affemblp 
que  ab  touts  foits  eleft  pur  200  ans 

fcptttt'SS*     aprCS   betbiS    pro    Quer. 

fuit  mobe  en  Slrteft  bel  3lubgment 
que  neft  fufficient  a  bire,  que  le  e- 
ieatoit  fuit  per  le  Qffcjffc  gc*  put 
200  ans  $  pUrts,  le  Court  efteant 
ailcbge  beffre  be  temps  bont,  fed 

non  allocatur,  Cat  ptir  200  ailS  fpUltS 

pott  erceeoe  le  temps  bont  memo- 
ry u*  $  ap?es  berbia  u  fuffiff.  ct 
nul  oppofstion  efteant  ai  contrary 
(car  le  matter  fuit  folem't  pur  ies 
cofts,  ies  bamaues  efteant  forfque 
6d.)  uibgm't  fuit  bone  put  lepiaim 
tiff* 


Geldart   againft  Taw  fon.    Entred 
Tan-  3  2  Car.  2.  S.  R. 

AN  Action  on  the  Cafe  was  brought  *•!  j:  Yort 
againft  the  Sheriffs  of  the  City 
of  Tork,  for  not  admitting  the  Plaintiff 
to  be  an  Attorney  in  the  City  Court, 
having  been  duly  eleded  by  the  Mayor, 
Sheriffs  and  AfTembly,  who  had  al- 
ways elected  for  200  Years  and  more. 
After  Verdict  for  the  Plaintiff  it  was 
moved  in  Arreft  of  Judgment,  that  it 
is  not  fufficient  to  fay  that  the  Electi- 
on was  by  the  Mayor,  &V.  for  200 
Years  and  more,  the  Court  being  al- 
ledged to  be  from  Time  out  of  Mind  ; 
fed  non  allocatur;  for  200  Years  and 
more,  may  exceed  the  Time  whereof 
Memory,  &c.  and  after  Verdict  it  is 
fufficient.  And  there  being  no  Oppo- 
fition  on  the  other  fide  (for  the  Mat- 
ter was  only  for  the  Cofts,  the  Da- 
mages being  but  6d.~)  Judgment  was 
given  for  the  Plaintiff. 


Allen 


Alien 
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See  i  Vent. 

184. 

2  Levinz. 


Allen  verfus  Chamming.    Intr. 
Mich.  32  Car.  2.  B.R.  Rot.  1 188. 

?°Ncif  Abr  T2^  trerpafs  pur  P?tfel  Be  fes 
356.01.6,7:  E>  iueii0,  lercfenBositpleBcun 
recoBcrp  en  le  Court  Be  Dorche- 
fter  en  Bet  iirrs  Ie  plaintiff,  $  ee= 
edition  tut:  ceo  per  Fieri  fee.  $  j'tt* 
ffifie  pet  ceo  ie  pnrei  bcs  Mens  $ 
nppjetiatioit  $  fale  per  conrcnt  pel 
plaintiff,  en  part  tie!  fatisfaSton 
Bet  juBgment  reco&et,  Qua?  eft  ea- 
dem  captio,&c.  &z  Piiintiff  Bcmur 
fur  celt  plea,  $  deception  p?ife  a 
ceo  fnit  que  Ie  Defen&ant  variant 
en  ie  temps  Bel  pnfel  Be  ie  temps 
alleBge  en  ie  Beclatatton,  il  Bait 
tracers  afcun  auter  pnTel,  car  Ie 
niefme  uteris  potent  elite  p?tfe  a  fe= 

petal  tempS*    Ct  U  qua;  eft  eadem 

captio  ne  fuffiff*   Ct  futt  Kit  que  tf= 

fitlt  ftltt  nBjUDge,  Mich.  23  Car.  2. 
en  Ie  Cafe  Bei  Marfhal  &   Dicken. 

©n't  Hale  effeant  Bene  Cijief  3iu» 
ffice*  31  touts  futt  Bit,  que  Iea= 
Derment  fuffiff,  <*  put  ceo  fucront 

Cite  CeS  ItB?eS,  Keilw.  27.  Cafe  de 
Beuchampe.  21  H.  7.  39.  Bulftrod  part 
1.  p.  138.  Cafe  de  Vaftenhope  verfus 
Taylor,  &  Cr.  Car.  228.  Cafe  de  Ty- 
ler verfus  Wall.  IcS  pattieS  pet  COIV 

feut  apjes  piece  al  lifue* 


Allen  againft  Chamming.    Entrcd 
Mich.  3  2  Car.  2.  B.  R.  Roll  1 1 88. 

IN  Trefpafs  for  taking  of  his  Goods.  Dorfet. 
The  Defendant  pleaded  a  Recovery 
in  the  Court  of  Dorchefier  in  Debt  a- 
gainft  the  Plaintiff,  and  Execution 
thereupon  by  Fieri  Fac.  and  juftified 
thereby  the  Taking  of  the  Goods,  and 
Appraifment  and  Sale  by  Confent  of 
the  Plaintiff,  in  Part  of  the  Satisfaction 
of  the  Judgment  recovered,  Qux  eft 
eadem  captio,  Be  The  Plaintiff  demur- 
red on  this  Plea,  and  the  Exception 
taken  to  it  was,  that  the  Defendant 
varying  in  the  Time  of  the  taking  from 
the  Time  alledged  in  the  Declaration, 
he  ought  to  traverfe  any  other  Taking, 
for  the  fame  Goods  may  be  taken  at 
feveral  Times,  and  the  0>ud  eft  eadem 
captio  is  not  fufficient.  And  it  was  faid 
that  it  had  been  fo  adjudged,  Mich 
23  Car.  2.  in  the  Cafe  of  Marfhal  and 
Dicken,  Lord  Hale  being  then  Chief 
Juftice.  On  the  whole  it  was  faid, 
that  the  Averment  was  fufficient,  and. 
for  this  were  cited  thefe  Books,  Keilw. 
27.  Beitcbampe's  Cafe.  21  H.  7.  39. 
Bulftr.  part  1.  p.  138.  Cafe  of  Vaftenhope 
againft  Taylor,  and  Cr.  Car.  228.  Cafe  of 
Tyler  againft  Wall.  The  Parties  by 
Confent  afterwards  pleaded  to  Iflue. 


Hibcrn. 
Probate. 
a  NelC  Abr. 
1501.  pi.  7. 
See  1  Roll. 
Abr.  917, 
&c. 


Philips  verfus  Chichefter.  Intr. 
Pafc.  32  Car.  2.  B.  R. 

EEro?  fur  iuBgrn't  en  c.  b.  en  Ire- 
land en  Cjeatn't ;  Le  queiiion 
eft  fur  tin  bill  Be  exceptions  pur 
ceo  nut  les  Smifice s  Bel  I5anfe  la  ne 
Doileront  Birea  Ie3itirp,  que  Ie  pro- 
bate Bun  fcoitmt  Be&ant  Ie  flrcljic- 
Befque  Bel  Cant,  (leteffato?  movant 
en  fa  p?oBince)  $  auri  BcBant  Ie 
CBefque  Be  Femes  fueront  ruffict= 
ent  $  concItiBent  ettiBence,  mes 
foiement  affitmopent  que  ils  ftie* 
tout  none  eBiBence,  ceo  teltn- 
quents  al  jurp  <  a  que  lauter  par- 
tp  mr'oit  en  eBtBence  letters  Be 
aBmuiiirration  Bes  mens  foubs  Ie 
real  Bel  Pn'mate  Beireiand:  Le  title 
futt  pur  tin  ieafc  pur  ans  en  ire- 

2  land. 


Philips  againft  Chichefter.    Entred 
Tafc.  32  Car.  2,  £.  R.      - 

ERror  on  Judgment  in  C.  B.  in  Ire- 
land in  Ejectment:  The  Queftion 
is  on  a  Bill  of  Exceptions,  for  that  the 
Juftices  of  the  Bench  there  would  not 
direct  the  Jury,  that  the  Probate  of  a 
Will  before  the  Archbifhop  of  Cant. 
(the  Teftator  dying  in  his  Province) 
and  alfo  before  the  Bilhop  of  Femes^ 
were  fufficient  and  conclufive  Evi- 
dence, but  only  affirmed  that  they 
were  good  Evidence,  leaving  it  to  the 
Jury  ;  to  whom  the  other  fide  fhew- 
ed  in  Evidence  Letters  of  Admini- 
ftration  of  the  Goods  under  the  Seal 
of  the  Primate  of  Ireland.  The  Title 
was  for  a  Leafe  for  Years  in  Ire- 
land-, 


Ireland. 
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land,  clatnie  pec  re  letfo?  Bel  plain* 
tiff  fouus  ie  Ut  aBminiffraticn* 
€t  fin-  Ie  pointer  opening  Uel  caufe 
Ie  3uBgment  fuit  affirme  per  Cur. 


/««i,  claim'd  by  the  Leflbr  of  the 
Plaintiff,  under  the  faid  Adminiftration. 
And  upon  the  firftOpening  of  the  Caufe 
the  J  udgment  was  affirmed  by  the  Court, 


Ekins  perfifs  Newman.  Mr.  Trinl    Mki'as   againft   Newman.     Entred 
3  2  Car.  2.  B.  R.  Rot.  987.  frin.  3  2  CV/r.  2.  2.  R.  Roll  987. 


Cornub. 

5  Nclf.  Abr, 

598.  pi. 

TrcTpafs. 

Judication. 

Sec  2  Mod. 

103. 

a  Salk.  643. 


nr&efpafs  put  affault,  'Battetp 

*   l   $  Jmpnfonment*   Lc  SDefen* 

Bant  juffifie  come  Deputy  ©oocr- 

notlt  a   Bit  William  Godolphin,  CU 

Ie  3i0anB  Bel  Sciiiy,  $  pieoe  que  Ie 
3 fie  eft  tin  ancient  3fle,  $  queuetnss 
ceo  eft  $  Be  temps  Bout,  $c>  fuit  un 
Cattle,  $  que  Be  temps  aoantBit 
fuetont  un  (SoDernout  $  Deputy 
^ouetnour  Bel  Cattle  $  ^iniffers 
(j^olBats  attettBantla  p?o  Befence 
Bel  Mt  enBcrs  its  enemies  Bel 
3Rop,  que  cut  recetoe  caiages  Bel 
Ecy  put  lout  retoice  $  attenBance, 
<j  Bel  temps  auantBit  out  effte 
fouos  Ie  poetnment  co?teSion  $ 
puniujment  Bel  ^ouerncur,  on  en 
fan  aofence  Be  fon  Deputy  put  of= 
fences  pet  cut  commifTe  ou  mate* 
geftur'  en  lout  Bttties  Beins  Ie 
3fle.  €t  que  Beins  Ie  Bit  Cattle  put 
touts  temps  aiantBtt  fuit  un  cu= 
ftome  quoB  fi  afcun  miniff et  ou  miles 
ncgligercit  Bel  tefufetiot  B  WcrBer 
fon  Buty,  ou  performer  les  o?Bets 
9  Bitecttons  Bel  ©oBetno?  ou  fon 
Deputy  en  fon  aofence  concetnant 
Ie  p?efctoation  Bel  3ifle  ou  Cattle 
ou  ie  futtentation  Bes  @>oloats  ta, 
Ct  fi  afcun  ^tniftet  ou  g>oIBat, 
pecfonalment  appcatant  Defiant  ie 
<25oBetnout  ou  fon  Deputy  $  re= 
quite  al  rennet  obeBfence  al  ticl  o?-- 
Bct,  tefufetoit  ceo  faite  ofattinate- 
tnent  $  contumacioufment,  ou  Bo= 
netoit  contumeltous  patois  a  Ie 
^oBetnout  ou  fon  Deputy  que  iis 
ont  ufe  $  ettte  accuftome  a  cljaffifet 
tj  punter  eur  per  impjifonment  pur 
un  reafonaule  temps  apant  rcfpcS 
al  offence*  et  monffre  BifoBcBi= 
ence  $  contumelious  parols  Bone  a 
Ie  Defendant  eftcant  Deputy  ©o* 
Bernout  en  Ie  abfence  Bel  ©oBer= 
iiour  per  le  Plaintiff.  Pur  que  il 
iuy  imp?ifonoit,  cornea  Jup  bene  li- 
cuit.  %m  ceo  It  plaintiff  Bemur 
gctoeralment.   ct  judgment  Bone 

put  IttP  nifi,  &c. 


TRefpafs  for  AfTault,  Battery,  and  Cornwall. 
Imprifonment.  The  Defendant 
juftified  as  Deputy  Governor  to  Sir 
William  Godolphin  in  the  Ifland  of  Stilly, 
and  pleaded  that  the  Ifland  is  an  anci- 
ent Ifland,  and  that  within  it  is,  and 
from  Time  out  of  Mind  hath  been  a 
Caftle,  and  that  from  the  Time  afore* 
faid  there  have  been  a  Governor  and 
Deputy  Governor  of  the  Caftle,  and 
Officers  and  Soldiers  attending  there  for5 
Defence  of  the  Ifland  againft  the  King's 
Enemies,  who  received  Wages  of  the 
King  for  their  Service  and  Attendance, 
and  from  the  Time  aforefaid  have  been 
under  the  Government,  Correction, 
and  Punifhment  of  the  Governor,  or 
in  his  Abfence  of  his  Deputy,  for  Of- 
fences by  them  committed,  or  ill  Be- 
haviour in  their  Duties  within  the  Ifland. 
And  that  within  the  faid  Caftle  for 
all  the  Time  aforefaid,  it  has  been  a 
Cuftom,  That  if  any  Officer  or  Soldier 
fliould  negled  or  refufe  to  obferve  his 
Duty,  or  to  perform  the  Orders  and 
Directions  of  the  Governor  or  his  De- 
puty in  his  Abfence,  concerning  the 
Prefervation  of  the  Ifland  or  Caftle, 
or  the  Support  of  the  Soldiers  there  ; 
and  if  any  Officer  or  Soldier  personally 
appearing  before  the  Governor  or  his 
Deputy,  and  required  to  render  Obe- 
dience to  fuch  Order,  fliould  obftinate- 
ly  and  contumaciously  refufe  to  do  it, 
or  fhould  give  contumelious  Words  to 
the  Governor  or  his  Deputy,  that  they 
have  ufed  and  been  accuftomed  to  cha- 
ftife  and  punifh  them  by  Imprifonment 
for  a  reafonable  Time,  having  a  Regard 
to  the  Offence.  And  fhewed  Diiobedience 
and  contumelious  Words  given  to  the 
Defendant,  being  Deputy  Governor  in 
the  Governor's  Abfence,  by  the  Plain- 
tiff. For  which  he  imprifoned  him,  as 
he  lawfully  might.  Thereupon  the 
Plaintiff  demurred  generally.  And 
Judgment  was  given  for  him  aiji3  &c. 


Bound 


hotini 
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Bound  verfus  Brooking.  Intr.  Mich. 
32  Car.  2.  B.  R. 

Error.  TnEtO?  fUC  jtlUffttlClIt  Clt  C.  B.  fttt 

1  Vcnc.3j<>.    J2i  nil  dicit.     €lt  CC  ttft  le  pfilftl- 

tiff  Declare  que  U  fuit  feffie  Dun 
mefuatre  $  20  acres  De  tcrre,  $ 
Bote  abet  common  De  paffure  in 

Whiddonfield  put   fe0   O5atfcit0  it- 

Dant  e  coucoaut,  sjc.  tanque  a  le 
Bit  tenement  pertinent.  €t  que 
it  DefenBant  cljafe  Ie0  'Batbttg  Bel 
Plaintiff  !jo?0  Del  common  ia  De^ 
pafcent,  per  que  tin  fuit  antra"*,  $ 
crea  tut  gate  fur  ie  paffure  $  ceo 
Pod.  1 56,  teiirne  ferrat,  ita  quod  \z$  TSarot'W 
*57.  w  puuTotat  la  Depafcer,  per  qttoO 

il  perne  ie  profits  ne  fon  common* 
Judgment  fuit  Done  pur  ie  plain- 
tiff. €t  leg  general  errors  nffirjne* 
€t  alleBtre  tint  le  Declaration  ne 
futt  fufficient,  car  nul  title  fait  ale 
common  per  pjefttiption  ott  auter= 
ment,  come  Ie0  p?efIBent0  font* 
m  ity  mil  fca-Dia  en  Ie  Cafe.   Poi- 

lexfen  pro  Quer.  nt'OjUe  qt!C  CCff  aitt-- 

cn  fuit  fctinsue  fur  Ie  poffeffion  $ 

pO?t  Det0  tilt  tO?t-fefO?,    ergo   Uttl 

lteceflltp  a  faire  title,  Cr.  Car.  325. 

Cafe  de  Symonds,  &  575,  499.  Cr. 
Jac.  Pont  &  Oliver,  43,  122.  Cr.  Jac. 
Cafe  de  Slackman  verfus  Weft.     Pem- 

berton  cijtef  liiittiu  p?ii!  Difference 
enter  eafement  |  profit  app^enDer. 
^e0  juDjtmesit  fuit  affieme* 


"Bound  again  ft   Brooking.    Entred 
Mick.  32  Car.  2.  B.  R. 

ERror  upon  Judgment  in  C.  B.  on 
t  nil  dicit.  In  this  Cafe  the  Plaintiff 
declared  th at  he  was  feifed  of  a  MefTu- 
age  and  20  Acres  of  Land,  and  ought 
to  have  Common  of  Failure  in  Whid- 
donfield for  his  Sheep  levant  and  cou- 
chant,  &c.  as  to  the  faid  Tenement 
appertaining.  And  that  the  Defendant 
drove  the  Plaintiff's  Sheep  out  of  the 
Common  there  feeding,  whereby  one 
was  loft,  and  erected  a  Gate  upon  the 
Pafture  and  kept  it  locked,  fo  that  the 
Sheep  could  not  feed  there,  by  which 
he  loft  the  Profits  of  his  Common. 
Judgment  was  given  for  the  Plaintiff. 
And  the  general  Errors  affigned.  And 
it  was  alledged  that  the  Declaration 
was  not  fufficient,  for  no  Title  is  made 
to  the  Common  by  Prefcription  or  o- 
therwife,  as  the  Precedents  are.  And 
here  is  no  Verdict  in  the  Cafe.  PoUex- 
fen  for  the  Plaintiff  argued,  that  this 
Action  was  founded  on  the  Poffeffion, 
and  brought  againft  a  Wrong-doer, 
therefore  no  Neceffity  to  make  a  Title, 
Cr.  Car.  325.  Symonds' s  Cafe,  and  575, 
499.  Cr.  Jac.  Pont  an 'd  Oliver,  43,  122. 
Cr.  Jac.  Cafe  of  Slackman  againft  We/}. 
Pemberton  Chief  Juftice  took  a  Diffe- 
rence betv/een  Eafement  and  Profit  ap- 
prender.     But  Judgment  was  affirmed. 


Roper  cr  Uxor  ver/as  Lloyd.    Intr.    Roper  &  Uxor  againft  Lloyd.  Entred 
Trin.  30  Can  2.  B.  R.  Trin.  30  Car.  2.  S.  R. 


Middlefcx. 
Picas, 
a  Nelf.  Abr. 
1250.pl.  16, 
17,  &c. 


EJO  Covenant  fur  Articles  De  & 
ammenr,  fyeaclj  fuit  affiiTit  en 
nonpayment  Del  rent  referee  en  un 
leafe  pur  an0  Dun  ^efuage,  $c.  per 
Ie0  plaintiffs  a  le  S^efenDant, 
duel  rent  ieDef.  covenant  a  paper* 
ILe  £>efcnDant  pleaD,  que  ap?e0  leg 
articles  Ie  Plaintiff  no'  fcperate  Di- 
Btilfe  p^tfe  1  afpo?t  un  Pentijoufe, 
fix  #  aimer  al  Dit  gptfttag*  $  part 
Del  p?emife0  Demire,  $  ceo  Deteig- 
itott  Betumt  le  rent  oeBcttrnott  Due, 

&  adhuc  detinet,     juBatlieitt   ft  aC= 

tion.   Sue  ceo  ie  plaintiff  Demur, 

$  jttDttment  fuit  Done  put  \uv,  car 

2  ceff 


IN  Covenant  on  Articles  of  Agree-  Middlcfcx, 
ment,  the  Breach  was  affigned  for 
Non-payment  of  Rent  referved  in  a 
Leafe  for  Years  of  a  Meffuage,  Sc. 
by  the  Plaintiff  to  the  Defendant,  which 
Rent  the  Defendant  covenanted  to  pay. 
The  Defendant  pleaded,  that  after  the 
Articles,  the  Plaintiff  had  feparated, 
pulled  down,  taken  and  carried  away 
a  Penthoufe,  fixed  and  annexed  to  the 
faid  Meffuage,  and  Part  of  the  Pre- 
miffes  demifed,  and  detained  it  before 
the  Rent  became  due,  £3  adhuc  detinet ; 
Judgment  whether  the  Action  Jay. 
On  this  the  Plaintiff  demurred,  and 
Judgment  was  given  for  him,  for 
this 


Term. 
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ceff  ne  fuit  fufpenfion  Del  rent,  me0 
tut  trerpate  pur  que  le  Defendant 
pet  aDer  fen  action* 


this  was  no  Sufpenfion  of  the  Rent,  but 
a  Trefpafs  for  which  the  Defendant 
may  have  his  Action. 


Le  Guardians  &  Society  del  Mifie-  The  Wardens  and  Company  of  the 

ry  feu   Art  de  Aether  fellers  del  Myftery  or  Art  of  Leatherfellers 

City  de  London  <verfus  Beecon.  of  the  City  of  London  again&Bee- 

Intr.  Mich.  3  3  Car.  2.  B.  R.  con.  Entred  Mich.  3  3  Car.  2.  S»  R. 


L€%  Plaintiffs  pojteront  net 
pur  25 1.  uers  le  Defendant  fur 
un  bp-laui,  Ct  monffront  que  le 
Eop  jaques  ao  cttt  mco?po?ate,  $ 
Hone  poiat  a  faire  bp=lafo0*  €t 
Done  monffront  un  Lep  quecljefcun 
eleff  a  la  lifoerp  Del  company  que  ne 
fuit  p?iu0  ©uaroian  Del  yeomanry 
paperott  al  ufe  tie  ©octetp  25 1.  €t 
aim  monffront  le  election  Del  De- 
fenDant  Deffte  un  De  lioerp  cue  apt 
anermentg  $  Due  notice  a  Tup  Done* 
Ct  nut  non=papment  aSion  accrue* 
Le  DcfcnDant  piece  le  cuffome  Del 
Citp  oc  Londres  que  mil  Ijome  ne  c- 
ffcant  lib?e  tie  Citp  poet  effre  elea 
a  le  lifcerp  Del  arcun  ^ocierp*  Ct 
que  ii  neff  lib?e*  Le  plaintiffs'  tie- 
up  le  CUffome,  Et  hoc  parat.  funt  ve- 

rificare.  Le  DcfcnDant  oemur  qt 
monffroit.  que  le  plaintiffs  Doicnt 
concluDe  lour  plea  al  pai0+  $0t8 
Curia  contr.  car  le  cuffome  Doit  effre 
trp  per  Certificate  per  "Boiicd  Del 
Eeco^Der*  auognientproQuer. 


TH  E  Plaintiffs  brought  Debt  for  London. 
25/.  againft  the  Defendant  on  a 
By-Law.  And  fhewed  that  King  James 
had  incorporated  them,  and  given 
them  Power  to  make  By-Laws.  And 
then  fhewed  a  Law,  that  every  one 
chofen  to  the  Livery  of  the  Company, 
who  was  not  firft  Warden  of  the  Yeo- 
manry fhould  pay  to  the  Ufe  of  the 
Company  25  /.  And  they  alfo  fhewed 
the  Election  of  the  Defendant  to  be 
one  of  the  Livery,  with  apt  Averments, 
and  due  Notice  to  him  given.  And 
for  Non-payment  the  Action  accrued. 
The  Defendant  pleaded  the  Cuftom  of 
the  City  of  London,  that  no  Man  not 
being  free  of  the  City  could  be  elected 
to  the  Livery  of  any  Company.  And 
that  he  was  not  Free.  The  Plaintiffs 
denied  the  Cuftom,  $3  hoc  parat.  funt 
verificare.  The  Defendant  demurred, 
and  fhewed  that  the  Plaintiffs  ought  to 
conclude  their  Plea  to  their  Country. 
But  the  Court  was  of  a  contrary  Opi- 
nion, for  the  Cuftom  ought  to  be  tried 
by  Certificate  by  the  Mouth  of  the 
Recorder.  Judgment  was  given  for  the 
Plaintiff. 


Walburgh  verfits  Saltonital.  Ihtr.  Walbnrgh  againft  Saltoujlal.  Entred 
Hill.  32  &  33  Car.  2.  B.R.Rot.  Hill.  32  and  33  Car.  2.  £.  R. 
1053.  Roll  1053. 


EB  cafe  pur  un  Cfcape  tiers  le 
"DefenDant  CEJicont  Dei  Cottntp 
De  Northampton  que  oD  arreff  un 
Law  a  le  ©tut  Del  Plaintiff  per 
un  Latitat  per  le  Declaration  al- 
ieDije  Deffre  rue  6o?0  Del  Court 
21  Jan.  $  que  perceff  efcape  lepiain= 
tiff  aD  perDe  fon  Debt  De  1 19 1.  @>ur 
non  cui.  pfeDe,  Ic  Jurp  trouaff  que 

le  T5?!'ef  futt  teffe  le  28  tie  Novem- 
ber, fed   revera  UIC  ljO?0    \t   Coiltt 

21  Jan.  come  le  plaintiff  an  dc= 

Clare,   $    que  Habeas  Corpus    futt 

Cue   per    le  plaintiff*  retomable 

menfe  Pafc.  al  intention  a  Declarer 

Done 


IN  Cafe  for  an  Efcape  againft  the  Middlsfcx. 
Defendant,  Sheriff  of  the  County  of 
Northampton,  who  had  arrefted  one 
Law  at  the  Plaintiff's  Suit  by  a  Latitat 
by  the  Declaration  alledged  to  be  fued 
out  of  the  Court  21  Jan.  and  that  by 
this  Efcape  the  Plaintiff  had  loft  his 
Debt  of  119/.  Upon  Not  guilty  plead- 
ed, the  Jury  found  that  the  Writ 
bore  Tefte  the  28  of  November,  but 
was  indeed  fued  out  of  the  Court  the 
2 1  ft  Jan.  as  the  Plaintiff  had  decla- 
red, and  that  a  Habeas  Corpus  was  fued 
out  by  the  Plaintiff  returnable  men- 
fe Pafch.  to  the  Intent  to  declare 
U  2  then 
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acme  Bers  Ie  Bit  Law.  £^cs  que  Ie 
DefenBant  fur  auter  'Bn'efe  Be 

Habeas  Corpus  fatlS  afTeitt  He!  HOtiCe 

Bel  plaintiff  ftte  *  returnable  tre0 

Pafc.  tJUJtit  IC  Dtt  Law  ad  refpondend' 

a  ie  plaintiff,  en  trefpafs  ac  etiam 

billa  Be  19  1.  de  debito,  ubi  le  Bit  Law 
ftlit  in  cuftodiaQd  DefetlBaitt  ad  re- 
fpondend' a  le  plaintiff  in  billa  Be 
119 1.  et  tffint  le  Bit  Law  fuit  per-- 
mit  al  efcape,  per  quod,  &c.  %nt 

CeftBCtBift,  Holt  pro  Defendente,  at* 

sue  que  utBttment  tie  poet  eftre 
Bone  pur  le  plaintiff,  cat  lagion 
eft  fottuB  fur  un  arreft  al  Suit  Bel 
plaintiff  per  Bertue  Bun  auter 
T5?tef  que  le  15?ief  ttoBe  per  le  31u* 
tp*  Ct  le  Plaintiff  pint  aBer  Be- 
clare  auternient,  viz.  que  tl  aB  rue 
tm  latitat  po?tant  tefte  le  28  Bel 
November,  meg  o?e  U  eft  cffoppe  a 
Bite  que  le  /B?ief  eft  fue  auterment 
que  le  tefte  import,  car  a  ceo  le 
statute  Be  limitation  $  touts 
p^oceeBimjS  relatant  a  le  'Brief, 
font  refer*  3urt  le  'Bn'et*  mentis 
on  en  le  narr'  eft  mil  $  Boio,  car 
efteant  ljo?s  Bel  Cerm,  le  Cfjicf 
Suffice  ne  poet  atteffer  a  ceo*   a 

que  fUit  refpOltB',  qd'  eft  Veritas  Le- 

gis  &  Veritas  fadti,  ie  narration  eft 
folonque  ie  Bmtp  Bel  fas*  €t  per 
neceffttp  Bel  lep,  le  tefte  Bel  05?tef 
Boit  eftre  en  le  Cerm,  coment  le 
05?ief  foit  profecute  ap?cs>  Ct  ceo 
auri  foionque  Ie  conftant  courfe 
Bel  Court.  Ct  IittBffment  fuit 
Bone  pur  le  Plaintiff,  nifi,  &c. 


then  againft  the  faid  Law.  But  that 
the  Defendant  on  another  Writ  of 
Habeas  Corpus  fued  out  without  the 
Confent  or  Notice  of  the  Plaintiff, 
and  returnable  tres  Pafc.  brought  the 
faid  Law  ad  refpondend'  to  the  Plaintiff 
in  Trefpafs,  ac  etiam  bill  a  for  19  /. 
de  debito,  ubi  the  faid  Law  was  in  the 
Defendant's  Cuftody  ad  refpondend'  to 
the  Plaintiff  in  billa  for  119  /.  and  fo 
the  faid  Law  was  fuffered  to  efcape, 
per  quod,  &c.  On  this  Verdict,  Holt  for 
the  Defendant  argued  that  Judgment 
could  not  be  given  for  the  Plaintiff, 
for  the  A&ion  is  founded  on  an  Arreft 
at  the  Plaintiff's  Suit  by  Virtue  of  an- 
other Writ  than  the  Writ  found  by 
the  Jury.  And  the  Plaintiff  might  have 
declared  otherwife,  viz.  that  he  had 
fued  out  a  Latitat,  bearing  Tefte  the 
28th  of  November,  but  now  he  is  eftop- 
ped  from  faying  that  the  Writ  is  o- 
therwife  fued  out  than  the  Tefte  im- 
ports, for  to  that  the  Stat,  of  Limita- 
tation,  and  all  Proceedings  relating  to 
the  Writ  do  refer.  Befides,  the  Writ 
mentioned  in  the  Declaration  is  null 
and  void,  for  it  being  out  of  Term, 
the  Chief  Juftice  cannot  atteft  it.  To 
which  it  was  anfwered,  quod  eft  Ve- 
ritas legis,  y  Veritas  facJi.  The  De- 
claration is  according  to  the  Truth 
of  the  Fact.  And  by  Neceffity  of  the 
Law,  the  Tefte  of  the  Writ  ought  to 
be  in  the  Term,  though  the  Writ  be 
fued  out  afterwards.  And  this  alfo  is 
according  to  the  conftant  Courfe  of 
the  Court.  And  Judgment  was  given 
for  the  Plaintiff,  nifi,  &c. 


Kingdom  verfiu  Jones  Vifcont  Ra-  Kingdom  againft  Jones  Vifcount 
nelaugh  en  Ireland  &  5  atiters.  Ranelaugb  in  Ireland,  and  5  o- 
Intr.  Pafc.  33  Car.  2.  thers.  Entted<Pafc.  33.  Car.  2. 


Error. 
R.aym.459. 
Skinner  6  & 
Z6. 


L€  Plaintiff  come  anmim'ffra* 
trir  a  fa  baron  po?taft  cobc^ 
nant  en  c.  b.  uers  Ie  DefenBants. 
CtBeclare  fur  un  3inBenture  Be  9 
parts  enter  less  DefenBants  9  fa 
Baron  $  autcrs,  rccitant  un  auter 
fait  per  le  Hop  que  o?e  eft  pur  Ie 
farming  Ie  J&eBenue  Bel  Ireland, 
nut  le  DefenBants  $  Ie  inteftate, 
fur  quel  farmc  touts  les  parties 
aBopont  aBBance  tyrauB  fummes 
Be  money,  9  enter  Its  auters 
Ie  inteftate  le  fumme  Be  2950 1. 
€t  fur  ceo  (enter  auter  coBe= 
nants)  il  fuit  agree,  que  ft  af= 
nut  Bcs  parties  mojeront  Beins  le 
terme  grant  per  le  Hop,  Ie  interca 
furBiBeroit  $  Befteroit  en  les  fur* 
BtBours*  Ct  quelrsCrecutois  ou 

SBUli' 


TH  E  Plaintiff  as  Adminiftratrix  to  Error. 
her  Husband,  brought  Covenant 
in  C.  B.  againft  the  Defendants.  And 
declared  on  an  Indenture  of  9  Parts 
between  the  Defendants  and  her  Hus- 
band and  others,  reciting  another  made 
by  the  King  that  now  is,  for  the  farm- 
ing the  Revenue  of  Ireland  to  the  De- 
fendants and  the  Inteftate,  on  which 
Farm  all  the  Parties  had  advanced 
great  Sums  of  Money,  and  among  the 
reft  the  Inteftate  the  Sum  of  2950  /. 
And  thereupon  (amongft  other  Cove- 
nants) it  was  agreed  that  if  any  of 
the  Parties  fhould  die  within  the 
Term  granted  by  theKing,  the  Intereft 
mould  furvive  and  veft  in  the  Sur- 
vivors. And  that  the  Executors  or 
Admi- 
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8Bmiiitffrato?s  UrI  part?  movant 
naBeront  afctut  benefit  ou  perBe 
per  le  farme  ap?c«s  ia  mo?t  Del  part? 
mojant,  c^cs  due  icjs  fttrBiBours 
paperont  auc  CviTcutojs  oti  2Umf= 
ni'ffrato?s  Bel  BeceBant  Ton  ©are 
cue  intereff.  et  pur  ium*papment 
Bel  Bit  (bate  $  intereff  Be  ceo"  le  ac- 
tion fait  po?t,  $  b?eaclj  afiign  rue 
ceo*  lies  Defendants  confefFe  ie 
eo&enattts  (came  alleBge)  ®es  au- 
ffer  pleBont,  que  est  less  articles  il 
eff  un  p?oBifo  que  les  parties  nali- 
eneront  fans  confent  Bel  4  Beg  part* 
iters  lour  fijare  ott  Benefit  Bel  eon* 
traa*  Ct  Bone  morifitoitt  que  le 
inteffate  oBe  ie  confent  Bei  5  Vtux 
alien  fon  ujare  $  tout  ie  benefit  que 
a  Iup  apperteiane  per  Ie  fartne  ott 
contrast,  al  J.  s.  tlfint  que  per  ie 

UtO?t  Bei  iltteffate  pars,  proportio, 
feu  intereffe  Bel  DefCitBailt  HC  BeBC= 

itoit  aur  DefeitBants  per  furBiBo?-- 
fljip*  3ittBgment  fi  astom  le 
plaintiff  fur  ceil  plea  Bemur,  $ 
jttBgment  en  ie  c.  b.  fttit  Bone 

quod   querens  nil    capiat   per  billam. 

^>ttr  que  ei  aB  po?t  ce  OBn'ef  Be  Cr= 
to?*  $&z$  ut  audivi  le  fole  point  la 
ntoBe,  fait,  an  Ie  affianment  pleBe 
per  les  DefenBants  fttit  un  afltgtt' 
ntent  Beins  Ie  intention  Bel  CoBe= 
aants  ott  nemp*  Ct  que  Ie  opinion 
Bel  Court  la  fttit  que  cp :  99es  icp 
Jeerro?  fttit  afligne  que  le  benefit 
Be  ce  contraa  ne  fttit  affi'gnable, 
car  il  eft  nterement  un  cfjofe  en  ac^ 

tiOll*   S0eS  Maynard  Sergeant  econtr. 

car  le&eBentte  accruing  pur  5  ans 
a  Bener  neff  ctjofe  en  atfion,  $ 
le  p?oBiro  ne  aiiener  fans  licence 
plainment  monffre  un  agree* 
ntent  a  aiiener  oBe  licence,  ott  al 
moins  en  lour  opinion  a  aiiener 
fans  licence  fi  ntii  tiel  reffreint  nB 
eff  re  fait*  Ct  per  Iup  icp  eft  tut  a* 
greement  pur  tut  aflianment  com 
Bentual,  come  Bun  fijare  en  ie  Eaft- 

India  Company.     Ct  tilt    COBeitaitt 

toucijant  ceo  eft  tin  Bon  cobenant 
en  lep,  car  ceff  eft  Ie  intent  Bel 
p^oBifd,  et  tie!  alignment  que  poet 
effre,  fcil't  aflianment  en  equitp, 
eff  p?o  ceo  p?ol)ibtt  fans  licence* 
€t  ie  parol  afligne  en  ffria  Icp  eft 
egal  a  appoint  ott  nominate,  pul- 
que tl  CltOtt  Bridgman  39.  Cafe  de  Al- 
len verfus  Wedgwood.     ©Uftei*  il  B!= 

foit  que  equitp  neff  erileoes  Courts 
Bel  Common  SLep,  car  fur  coBe- 
ttant,  que  un  ne  afilpera  en 
Hep  on  Cquitp,  la  JLet>  Bott  p^enBer 
notice  Bun  argument  bone  ott  nl- 
IoBj  en  equity  Car  equttp  eff  la 
B?ap  conftru&ion  Bel  meaning  Bes 

parties,  Cr.  Eliz.  208.  Cafe  de 
Carter    verfus    Ringftead.     Jjl   attrt 

otyes 


Adminiftrators  of  the  Party  dying 
fhould  have  no  Benefit  or  Lofs  by  the 
Farm  after  the  Death  of  the  Party  dy- 
ing, but  that  the  Survivors  fhould  pay 
to  the  Executors  or  Adminiftrators  of 
the  Deceafed  his  Share  with  Intereft. 
And  for  Non-payment  of  the  faid 
Share  and  Intereft  thereof,  the  Action 
was  brought,  and  Breach  affigned  there- 
upon. The  Defendants  confeffed  the 
Covenants  (as  alledged)  but  further 
pleaded,  that  in  the  Articles  there  is 
a  Provifo  that  the  Parties  fhall  not  alien 
without  the  Confent  of  4  of  the  Part- 
ners their  Share  or  Benefit  of  the  Con- 
tract. And  then  fhewed  that  the  In- 
teftate,  with  the  Confent  of  5  of  them, 
had  aliened  his  Share  and  all  the  Bene- 
fit which  to  him  belonged,  by  the 
Farm  or  Contract  to  J.  S.  fo  that  by 
the  Inteftate's  Death,  pars,  proportion 
feu  intereffe  of  the  Defendant  came  not 
to  the  Defendants  by  Survivorfhip. 
Judgment  whether  the  Action  lay.  The 
Plaintiff  on  this  Plea  demurred,  and 
Judgment  in  C.  B.  was  given,  quod 
querens  nil  capiat  per  billam.  Upon 
which  fhe  had  brought  this  Writ  of 
Error.  But  as  I  heard,  the  only  Point 
there  moved  was,  Whether  the  Affign- 
ment  pleaded  by  the  Defendants  was 
an  -Affignment  within  the  Intention  of 
the  Covenants,  or  not  ?  And  that  the 
Opinion  of  the  Court  there  was,  that 
it  was  fo  :  But  here  the  Error  was 
affigned  that  the  Benefit  of  this  Con- 
tract was  not  affignable,  for  it  is  merely 
a  Chofe  in  Action.  But  Serjeant  May- 
nard econtra,  for  the  Revenue  accru- 
ing for  5  Years  to  come  is  not  a  Chofe 
in  Action,  and  the  Provifo  not  to  alien 
without  Licenfe  plainly  fhews  an  Agree- 
ment to  alien  with  Licenfe,  or  at  leaft  in 
their  Opinion  to  alien  without  Licenfe, 
if  no  fuch  Reftraint  had  been  made. 
And  according  to  him,  here  is  an  A- 
greement  for  an  Affignment  conventual, 
as  of  a  Share  in  the  Eaft-India  Compa- 
ny. And  a  Covenant  touching  this  is 
a  good  Covenant  in  Law,  for  it  is  the 
Intent  of  the  Provifo,  and  fuch  an 
Affignment  as  may  be,  fcil't  an  Affign- 
ment in  Equity,  is  thereby  prohibited 
without  Licenfe.  And  the  Word 
Affignment,  in  ftrict  Law,  is  equal  to 
appoint  or  nominate,  for  which  he  cited 
Bridgman  39.  Cafe  of  'Allen  againfi  Wedg- 
wood. Further  he  faid,  that  Equity  is 
not  banifhed  the  Courts  of  Common 
Law  ;  for  on  Covenant,  that  one  fhall 
not  affign  in  Law  or  Equity,  the  Law 
ought  to  take  Notice  of  an  Affignment 
good  or  allowed  in  Equity.  For  Equity 
is  the  true  Conftruction  of  the  Mean- 
ing of  the  Parties,  Cr.  Eliz.  208.  Cafe 
of  Carter  againfi  Ringftead.  He  alfo 
objected 
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obfea  pur  le  DefenBant0,  que  ce 
covenant  per  less  erpjefle  parote 
Be  ceo  eft  fepcral  $  nemp  jiopnt  co- 
venant, $  appiert  Beftre  tie!  fur  le 
reco?B,  ot  ergo  le  action  effeant  po?t 
Ber0  le  DefenBant  fopntment,  neft 
titen  po?t»    Car  le  covenant  an 

Cetlt  parole  feparatim  $  lieiUP  con- 

junaim  cu  Itut  pur  le  autee  a  faire 
Btucrss  cljofe0.  €t  fan0  attter  in- 
trcBuaion  eft  aBBe,  Ct  ft  afctut  Beg 
partners  mo?eront,  $t>  que  mon= 
ftre  ie  BepcnBance  Be  ceo  fur  le  att- 
ter  covenant,  $  ceo  ferra  ijouerne 
per  If0  parole  introBusoip  a  ceo* 
Sanders  Bel  auter  part  CUiant 
aur  arere0  Bel  quartcrlP  papment, 
fait0  Boubt  1(0  ne  fontaflujttable  en 
2Lcp,  car  clercsnent  cljofe  en  action, 
$  hemp  affijynable  per  Common 
ILep  cu  Statute  Be  32  h.  8.  Co.  s- 

Rep.  Cafe  de  Spencer.     Le  COUcnailt 

Bel  leflce  toucljant  un  flocke  Be 
•Barbfts  nemp  aifipaoie*  €t  itp 
iteft  afcun  p?iBitp  oel  contraa  ou  c- 
ftate,  $  ergo  ticl  pjctenBue  affignee 
ne  poet  matntefnet  aaton,  9  ft  !e 
Crecuto?  ou  amm'ntttrato?  naBe= 
rott,  come  icp  pjetcnBtte  per  leg 
S)efenBant0,  nul  aBera  com't  clere= 
went  Btte+  fiftuant  al  oineSton  que 
le  aaion  ne  Boit  eftre  po?t  uct-s  le 
SDcfen&antg  jopntment,  tl  refponB, 
que  quant  al  arcttn  cljofe0  le  co- 
venant eft  feperal,  $  le  intent 
fuit  que  cljefcun  ferra  ceo  que 
a  Ittp  appent,  et  pur  tea  aaion 
gift  folement  Bet0  lup  que  ne  pcr- 
fomie  fa  Burp,  come  en  atten- 
Batit,  $  intermeBBicr  oBe  cauj+ 
S^c0  papment  l)o?0  Bel  Creafurp 
ne  poet  eftre  rait  fo^fque  per  tout0+ 
Ct  pur  tiel  non-papment  ceft  aaion 
eft  po?t,  ergo  Boit  eftre  pajt  Ber0 

tOlttS*  Pemberton  Cljief  JltfttCe, 
peilfOit  que  lC0  parOl0,  And  if  any 

die,  &c.  commence  tin  netu  coBe= 
nant  $  ne  BepcnB  fur  le  p?to?  coBe- 
itant*  Ct  ft  fie,  Bone  clcrement  le 
agion  Boit  eftre  po?t  Ber0  tout, 
tome  eft  icp*  ^m  afcun  Be0  luM- 
ce0  Bottbtont  Be  ceo.  ^e0  tout0 
incltncpcut  a  rcBerfer  le  jUBg;* 
ment*  €t  ie0  Defendants  fem- 
fclant  a  relpei*  fur  lour  caufe  en  e* 
qttitp,  le  juBgment  per  confent  Bel 
tout  le  Court  fuit  reBerfe,  nifi,  &c. 
tnelioi  caufe  fur  ®crerros>  p20= 
cbeim   €t  nul  fuit  raonftje. 


objected  for  the  Defendants,  that  this 
Covenant  by  the  exprefs  Words  of  it, 
is  a  feparate  and  not  a  joint  Covenant, 
and  appears  to  be  fuch  on  the  Record, 
and  therefore  the  Action  being  brought 
againft  the  Defendants  jointly,  is  not 
well  brought.  For  the  Covenant  has 
thefe  Words,  feparatim  and  not  con- 
juncJim,  or  one  for  the  other  to  do 
divers  Things.  And  without  any  other 
Introduction  it  is  added,  And  if  any 
of  the  Parties  fhall  die,  £&.  which 
fhews  the  Dependance  of  this  on  the 
other  Covenant,  and  it  fhall  be  go- 
verned by  the  Words  introductory  to 
it.  Sanders  on  the  other  fide.  As  to 
the  Arrears  of  the  quarterly  Payment, 
without  doubt  they  are  not  affignable 
in  Law,  for  they  are  clearly  a  Chofe 
in  Action,  and  not  affignable  by  the 
Common  Law  or  Statute  of  32  H.  8. 
Co.  5.  Rep.  Spencer's  Cafe.  The  Cove- 
nant of  a  Leffee  touching  a  Flock  of 
Sheep  not  affignable.  And  here  is  no 
Privity  of  the  Contract  or  Eftate,  and 
therefore  fuch  pretended  Affignee  can- 
not maintain  an  Action,  and  if  the 
Executor  or  Adminiftrator  fhall  not 
have  it,  as  is  here  pretended  by  the 
Defendants,  none  fhall,  though  fuch 
Arrears  be  clearly  due.  And  as  to  the 
Objection  that  the  Action  ought  not 
to  be  brought  againft  the  Defendants 
jointly,  he  anfwered,  That  as  to  fome 
Things  the  Covenant  is  feveral,  and 
the  Intent  was  that  each  fhould  do  what 
to  him  belonged,  and  therefore  an 
Action  lay  only  againft  him  who  did 
not  perform  his  Duty,  as  in  attending 
and  intermeddling  with  the  Cafh.  But 
Payment  out  of  the  Treafury  cannot 
be  made  but  by  all.  And  for  fuch 
Nonpayment  this  Action  is  brought, 
therefore  ought  to  be  brought  againft 
all.  Pemberton  Chief  Juftice  thought 
that  the  Words,  And  if  any  die,  &c. 
began  a  new  Covenant,  and  did  not 
depend  on  the  former  Covenant.  And 
if  fo,  then  clearly  the  Action  fhould  be 
brought  againft  all,  as  here.  But  fome 
of  the  Juftices  doubted  of  this.  But 
all  inclined  to  reverfe  the  Judgment. 
And  the  Defendants  feeming  to  rely  on 
their  Caufe  in  Equity,  the  Judgment 
by  Confent  of  the  whole  Court  was 
reverfed,  nifi,  Be.  better  Caufe  on 
IVednefday  next.  And  none  was  fhewn. 


Pit 


Pit 
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Pit  verfus  Moore,     lutr.  Pafc*  3  2      Tit  agamd  jl/oor.    Entrcd  SPtf/ft 
Car.  2.  ?? -Car.  2. 


worccfter.  "C&ro?  fur  u*Dn;ment  en  c  b.  eu 
a  Mod.  187.  XL  (Etcgment,  ou  fur  tin  @>oectal 
1  yent.  359-  oecm'a  le  cafe  fuft  ttel-  Thome- 

fikmncraS.  burgh  g^g  CUCl'qUe  He  Worcefter 
ftl'fie  DCl  ^OnnO?  t.£  Granley  injure 
Ep'atus,  undefes.  CGppftGtit tetteseit 

queSon  fbcront  parcel,  $  Done  en 

le  pOffefllOll  UEl  Anne  Pit  put  fa  Hie, 

grant  fa  reDerfton  De  ceo,  come  tl 
pact  per  le  cuficme,  al  Dame  Eli- 
zabeth Thorneborough,  Richard  $  Ka- 
therine    f€0   C!U?ail0   fuCCeflfteniCnt 

pnr  four  Dies,  Dame  Elizabeth  $ 

Katherine  mO|CC0Itt,    Richard  en  le 

temps  Ucl  Rebellion,  furrenDcr  en 
leg  niames  Del  Corbet,  Done  de  fa&o 
@n'r  Del  $9anno?,  leg  tut  terree  ut 

inde  faciat  voluntat'  fuam,  Anne  Pit 

Dene  Dmant  $  continuant  en  poflef= 

fiW*    Corbet  ap2e0  ill  Ult  COUtt  uT  I 

^annoi  grant  fe  reDerftonDes  tcr» 
res  pur  trots  Dies  fttcccffiDement 
folonqtie  ie  cuffome  Del  gtarnioz, 
tut  De  quel  uttcoje  WDant.  ap^es 
Je  reffauratio-ri  Del  Eop  Morieyc* 
(leant  fegaiment  (EUefqite  Del  Wor- 
cefter enfroit  en  le  ©annoi,  a  fe rait 
ai  tin  Cturt  eel  ^anno?  nn  grant 
Del  reDrrnonDes  terres  al  Pit,  De= 

feilDaitt  en  C.  B.  Habend'  poft  more' 
Del    Anne,    Richard    Thorneborough 

enter  $  fiff  le  leafe  al  Plaintiff,  § 
nD  juDgment  en  le  c.  b.  <gt  o?e  en 
ie  OiSitef  De  ©traj  Fttit  argue,  que 
le  lurrenDerDel  Richard  ejctiimuiflj 
fun  eftate,  car  i.  tl  poet  efrre  tin 
fctRettin  Del  S^annc?,  Lit.  feet  585. 
<£t  un  DiireifojpoetpjenDer  fumn= 
Dcr  Del  un  copp&oiD  eftate,  Co.  1. 

fol.  140.  Cafe  de  Chudleigh,  f«i   life 

Dun  auter,  $  per  mefme  ie  reafon 
al  ttfe  De  m®%  $  pur  ceo  le  reDeru- 
oneft  merge ;  9  iuil  reafon  enequi* 
tp  que  tl  aiictoit  rnconter  fon  fur- 
renDer,  come  ft  tenant  pur  ans  re* 
leafe  al  ruireiToj  ie  terms  eft  ertina, 
1  inft.  276.  a.  D'tftctfo?  at&ri  uoet  en- 
Doin  fanscoinit  *  attorne  al  grant 
Dun  rent  charge  in  efife.  1  inft.  311. 
(t  rcleafc  al  DslTcifoj  per  gran* 
tee  turn  rent  cfjarrte  elf  ton,  $  Dtf= 
feifoi  afcera  benefit  De  ceo,  1  inft. 
309.  €t  grant  per  fait  a!  ©eignteuc 
.per  fe  copyfjolDer  erttngttiuj  Ie  ce= 
PPlloiD  fans  autcr  ceremonp,  Jones 

41.     Cafe    de    Blennerhaffet,   (j   p£t 

imtmt  reafon  per  furrenDer*  Del 

tVdiit  part,  que  le  reoerfsou  tie  paf= 

flit  icp  a  Ie  Ss-eujniout  Del  c^annc? 

en 


ERror  on  Judgment  in  C  B.  in  E-  WoretaBcn 
1  je&ment,  where  on  a  fpecial  Ver- 
ditf:  the   Cafe  was   this  ^  Thcmebur^h 
lace  Biihop  of  Worcefter  feifed  of  the 
Manor  of 'Granley  in  jttreEp'atns,  whert- 
of  the   Copyhold  Lands   in   Oueftion 
were  Parcel,  and  then  in  the  Poffeflion, 
oi \  Anne  Pit  for  her  Life,  granted  the 
Reverfion  thereof,  as  he  might  by  the 
Cuftom,    to    Dame  Elizabeth  Thome- 
borough,    Richard    and    Katherius    his 
Children   fucceffively  for   their  Lives  ; 
Dame  Elizabeth   and  Katherine   died, 
Richard,  m  the  Time  of  the  Rebellion, 
furrendred  into  the  Hands  of  Corbet* 
then  de  facJo  Lord  of  the  Manor,    the 
faid  Lands,  ut  inde  faciat  voluntaf  [nam* 
Anne  Pit  being  then  living  and    con- 
tinuing in  Poffeffion.    Corbet  afterwards, 
at  a  Court  of  the  Manor,    granted  the 
Reverfion  of  the  Lands  for  "three  Lives 
fucceffively,  according  to  the  Cuftom 
of  the  Manor,    one  of  whom   yet  li- 
ving.    After  the  King's  Reftauration, 
Murky  being  legally  Bilhop  dtlVorcefter, 
entred  into  the  Manor,  and  made  at  a 
Court  of  the  Manor   a   Grant  of  the 
Reverfion  of  the  Lands  to  Pit,  Defen- 
dant  in   C.  B.     Habend'  poft  mcrf   of 
Anne  $    Richard   Thorneborough  entred^ 
and  made  the  Leafe  to  Plaintiff,   and 
had  judgment  in  C.  B.    And  now  on 
the  Writ  of  Error  it  was  argued,    that 
the  Surrender  of  Richard  extinguifhed 
his    Eftate;    for    i.    It    might    be   a 
Difleifin  of  the  Manor,    Lit.  Seel.  585. 
and  a  Diffeifor  may  take  a  Surrender 
of  a  Copyhold  Eftate,    Co.  1.  fol.   140. 
Chudleigh'' 's  Cafe,  to  the  Ufe  of  another, 
and  by  the  fame  Reafon  to  the  Ufe  of 
the  Lord,  and  therefore  the  Reverfion 
is  merged  ;    and  there  is  no  Reafon  in 
Equity  that  he  fhould  hold  againft  his 
Surrender,  as  if  Tenant  for  Years   rc- 
leafe  to  the  Diffeifor,  the  Term  is  ex- 
tinct, 1  Inft.  276.  a.  A  Diffeifor  alfo  may 
endow  without  Covin  and   attorn   to 
the  Grant   of  a   Rent-charge   in  e(Jl; 
1  Inft.  311.  and  aReleafe  to  "the  Diffei- 
for by  the  Grantee  of  a  Rent- charge  h 
good,  and  the  Diffeifee  fhall  have" the 
Eenefit  of  it,  1  Inft.  309.    And  a  Grant 
by   Deed   to  the  Lord   by  the  Copy- 
holder extinguifhes  the  Copyhold  with- 
out   any  other   Ceremony,    Jones  41. 
Blennerhaffet 's  Cafe,    and  for  the  fame 
Reafon    by  Surrender.     On  the   other 
fide,  that  the  Reverfion  did   not   pafs 
here    to    the    Lord     of    the    Manor 


1^4 
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en  faff,  car  cement  tin  Dtffeifo? 
poet  effre  un  inurnment  a  con^ey-- 

£t*  crrateff  nl  ntltcrsS,  Moor  112.  & 
Cr.  Car.  521,  Cafe  de  Lee  &  Booth- 

by,  uncoje  ii  ne  p?eitB?a  a  ran  tire, 
itiegf  quant  a  ceo  il  eft  fimiie  al  un 
Crccute?  Be  fen  to?t  Bemefnc,  que 
lie  pott  retefnet  pur  fatisfaSton  Be 
fan  «?opcr  Befit,  content  il  fott  Im- 

life  al  aStOHS  US  CrCOit02$f,  Pop- 
ham  125.  Cafe  de  Brooks.     Stiri  ftllt 

tilt  our  ft  ie  tenant  per  copy  en  pof= 
ftflion  fott  BiffetTe,  Ie  reucrfton 
atitf  ef!  tutiie  al  B?ott,  $oonoj»e 
fumnner  nefialott*    Dyer  251.  Cr. 

Jac.  169.  Cafe  de  Butler  &  Duckman- 

ton.  Ct  rurrenoer  ne  poet  operate 
come  un  releafe  pur  Befalt  ties  apt 

patOiS,  1    Inft-  3oi-  b.  Cr.  Eliz.  21. 

Ct  fi  mil  ouTeiftu  Bel  tenant  enpofc 
feffion,  Bone  !c  refcerfton  quant  a 
ce  tenement  ncft  ?}o?s  Bel  fceratf 
©Eignto?*  Ct  un  rurrenBer  a  Be= 
tcrnttne  un  eifate,  ne  poet  effte 
fojfque  a  iup  que  an  Ie  tmmeolate 
refierflom  €t  ie  jtiDgment  futt  a= 
p?es  affirme  per  tout  Je  Court* 

Blenkarne  per/its  Osborne. 
Appeal.       j  <£  piauttiff  po?t  fott  TMi  Be 

1  NcK  Abr.   JL^  appeaj  j,c    jC|0np  j,eftant   leS 

L  ibid  iuffttejB  Be  ©oaTtielifierp  pur  Ie 
County  Be  Derby  Hers  fe Defendant 
Bone  tn  ie  cpcal  Bel  Bit  County,  $ 
Beciate  fur  ceo,  g  leD.efenBant  tnt= 
patie,  $  eff  ap?es  fiaiie,  S^es  poftea 
Ie  reco^B  futt  remote  en  b.  r.  per 
Certiorari,  $  les  parties  apoearant 
la  en  perron,  $  fur  oyer  Be  reco?B 
tiei  appeal,  ie  Defendant  tmpatie 
al  auter  jour,  $  Bone  Bemurraff 
fur  ie  TBflJ  Be  appeal,  $  pur  caufe 
tnonffrc  que  ie  plaintiff  noninvenit 

plegios    ad    profequend'  appellum,    $ 

pleDc  ottucr  al  fetonp  Hen  ctil*  ie 
plaintiff  foynalt  en  Demurrer*  Ct 
fur  argument  refolfie  que  pieBaes 
poient  efrre  ttotc  al  afcun  temps 
Benant  uiBgment,  u  H.  4. 7.  Co.  9. 

Cafe  de  Dr.  Huflev.  Ct  ftlt*  COO  Ie 
Plaintiff  invenit  plegios,  $  iffuC  p^tff 
fill  non  cul'. 


Pledges 
poient  cftre 
trove  al  af- 
cun temps 
devant 
judgment. 


in  Fact,  for  tho'  a  Diffeifor  may  be  an 
Inftrument  of  conveying  Eftates  to  o- 
thers,  Moor  1 1 2,  and  Cr.  Car.  521.  Cafe 
of  Lee  and  Bootbby,  yet  he  (hall  not 
take  to  his  own  Ufe,  but  as  to  that, 
he  is  like  an  Executor  in  his  own 
Wrong,  who  cannot  retain  for  Satis- 
faction of  his  own  Debt,  tho'  he  be 
liable  to  the  Atfions  of  the  Creditors, 
Popbam  125.  Brook's  Cafe.  Alfoitwas 
faid,  that  if  the  Tenant  by  Copy  in 
PofTeffion  be  difleifed,  the  Reverfion 
alfo  is  turned  to  the  Right,  and  then 
a  Surrender  was  of  no  Force,  Dyer  251. 
Cr.  Jac.  169.  Cafe  of  Butler  and  Duck- 
manton.  And  a  Surrender  cannot  ope- 
rate as  a  Releafe  for  Want  of  apt  Words, 
1  Inft.  301.  b.  Cr.  Eliz.  21.  And  if 
there  be  no  Difleifin  of  the  Tenant  in 
PofTeffion,  then  the  Reverfion,  as  to 
that  Tenement,  is  not  out  of  the  true 
Lord.  And  a  Surrender  to  determine 
an  Eftate  cannot  be  made,  unlefs  to 
him  who  hath  the  immediate  Reverfion. 
And  the  Judgment  was  afterwards 
affirmed  by  the  whole  Court. 


Blenkarne  againft  Ofborne. 

TH  E  Plaintiff  brought  his  Bill  of     Appeal. 
Appeal  of  Felony  before  the  Ju- 
ftices  of  Gaol-Delivery  for  the  County 
of  Derby,  againft  the  Defendant,  then 
in  the  Gaol  of  the  faid  County,  and 
declared  thereupon,  and  the  Defendant 
imparled,  and   was  afterwards  bailed. 
But  afterwards   the  Record    was   re- 
moved into  B.  R.    by  Certiorari,    and 
the  Parties  appearing  there  in  Perfon, 
and  on  Oyer  of  the  Record  of  the  Ap- 
peal, the  Defendant  imparled  to  another 
Day,    and  then  demurred  on  the  Bill 
of  Appeal,  and  for  Caufe  (hewed  that 
the  Plaintiff  non  invenit  plegios  ad  pro- 
fequend' appellum,  and  pleaded  over  to 
the  Felony  Not  guilty.      The  Plaintiff  _,  . 
joined  in  Demurrer      And  on  Argu-  f^ZZ, 
ment  refolved  that   Pledges    may   be  Time  before 
found  any  Time  before  Judgment,  1 1  H.  Judgment.. 
4-    7-   Co.   9.    Dr.  Uufleys  Cafe.     And 
thereupon  the  Plaintiff  invenit  plegios, 
and  Iflue  was  taken  upon  Not  guilty. 


U 
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Le  Rojy  verfus  Benifon. 


Offence  vers  Q  21 J^     ttlt    Certiorari    UttCSf    fl   U 
laadeis&  ^  £0?a    c^aj)0?    tlC    Londres    put 

it  wha£  tout*  Courts  pet  lup  fait  tscrs  le 
S'ke  Defendant,  tl  tetutnaff  que  pet 
throwers,  fctrttte  Be  8a  He  1 3  &  14  le  &op  07e 
Cap.  15.  pucietegniatf  riffle  Crane 
Ue ©illte=Cij?otouiD:,  il  aucottuiafe 
Defendant  put  entet  Be  ^iifee  Bel 
SoittBef,  Tut  le  retement  Del  BenBet, 
§  an  aBjuBge  le  Defendant  a  patet 
le  Baltte  ai  ©timet  $  Te0  Cljatgcs* 
exception  ftttt  pufe,  que  le  BenBer 

ftlit  particeps  criminis  $  ifltttt  IteiUP 

competent  tefmcigne.  2.  Que 
fuftginent  Bait  elite  none  Bets  le 
DenBet,  cat  le  aa  fait  lit?  tut  offeit= 

Her  aurt ;  fed  non  allocatur,  $  le  re- 

titrn  aifottu 


The  King  again  ft  'Benifon. 

ON  a  Certiorari  directed  to  the  Lord  Offence  ag^jt 
Mayor  of  London,    for  all  Orders  *&*  -^ «/  >  5 
made  by   him  againft  the  Defendant,  afd  I4"  Can 
he  returned  that  by  Virtue  of  an  Act  £ J&)«  !/;«.. 
of  13  and    14   of  the   prefent  King,  thrower;, 
cap.  15.  for  the  regulating  the  Trade 
of  Silk-throwing,  he  had  convi&ed  the 
the  Defendant  of  buying  Silk  of  the 
Winder,  on  the  Oath  of  the  Seller,  and 
had  adjudged    the  Defendant  to   pay 
the  Value    to    the    Owner,   and    his 
Charges.     An   Exception   was   taken, 
that  the  Seller  was  particeps  criminis, 
and  fo  not  a  competent  Witnefs.     2, 
that  Judgment   ought  to  be  given  a- 
gainft  the  Seller,   for  the  A&  makes 
him  an  Offender  alfo ;  fed  non  allocatur, 
and  the  Return  was  allowed. 


Term. 
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Cooling  Marjhal,  ad  Beti. 


Le  Del.  a-      T?  B  DCbt  piU  Ult  &&&  W  Ctt  tP 

pres  iffue  ne  fj,  edition,  3Le  DefenBant  pleDe 

poet  conu-      nil  debet-5   g  ap?C0  ifftte  flit  CCO,   $  le 

taufe  enter  pur  le  trial,  tiotlalt 
cognofcer  le  action  Cue  reiida  verifi- 
catione,  $  fur  motion  en  Court  re- 
foloe  que  ne  poet  fang  confent  nel 
plaintiff,  car  mult  nefegg  rent 
apBe  per  netBia, 


fter  le  aai 
on  fans  con- 
lent  del 
Plaintiff. 


Cooling  Marftial,   ad  Sect 


IN  Debt  for  an  Efcape  of  one  in  Ex-  The  j,^. 
ecution,  the  Defendant  pleaded  nil  dant  after  ip.e 
debet,  and  after  Iffue  thereupon,   and  cnmot  ac- 
the  Caufe  entred  for  the  Trial,  would  ^%Si 
acknowledge  the  Action    with   relic!  a  Co"fe"t°ef  the 
verificatione,  and,  on  Motion  in  Court,  Plaintiff. 
refolved  that  he  could  not  without  the 
Plaintiff's  Confent,    for  many  Defects 
are  helped  by  Verdict. 


Slander  dun 
Farmer. 
1  Nclf.Abr. 
118.  pi.  24. 

Vide  ante 
140. 


Aftion  pur 

obltruftion 

dan  co'mon 

voy. 

1  Nelf.  Abr. 

91.  pi.  id. 


Fox  &  Lapthorne. 

Le  plaintiff  Declare  que  \i  fuit 
terras  tenens  (2ta0f)  a  Renter  of 

Lands,  $  que  per  emption  $  nennu 

ttOlt  BC  tritico,  filigine,  hordeo,  &c.  H 

an  rjaine  grandia  lucra  $  que  ie  De-- 
fennant  Hit  ne  iup  que  He  hath 

cheated  in  Corn.  3p?Cg  MfOift  pUr 
it  Plaintiff  aajttUp  quod  nil  capiat 
per    billam,    Cat*    per    Cur.    CljCfCltn 

Common  if  armor  eff  cp  oten  enti- 
tle al  aaion  come  ie  plaintiff  (leg 
parolg  tie  inducement  neffeant  fo?f= 
que  tin  nefcription  Ocl  tut  if  armer.) 
$3eg  per  Pemberton  Cfnef  31utfice, 
fi  mil  mention  an  effre  fait  ne  rem- 
itter neg  terreg,  ott  ft!  an  aiienge 
que  fuit  tut  Badger,  &c  le  aaton  fo?= 
fang  giferoit. 

Hart  verfus  Baffet. 

t  €  plaintiff  Declare  que  ott  il  an 
I_y  le  Difme0  Del  parcel)  ne  b.  pur 
tiel  an,  $  fuit  poileffe  nun  isarne 

en  le  qttel.intendebat  portare  &  po- 
nere  leg  Bifmeg,  $  que  le  alta 
via  Regia  in  B.    fuit  le  MreS   MOP 

pur   le  carmine;  neg  nifmrg   a 

le  Tarne*   le  Defennant  ao  ofc= 

flrtta 


Fox  and  Lapthorne. 

THE  Plaintiff  declared  that  he  was  Shnier  of  a 
terra:  tenens  (Angf)  a  Renter  of  Eirmer' 
Lands,  and  that  by  buying  and  felling 
de  tritico,  filigine,  hordeo,  &c.  he  had 
gained  grandia  lucra,  and  that  the  De- 
fendant faid  of  him  that  He  hath 
cheated  in  Com.  After  Verdict  for  the 
Plaintiff  adjudged  quod  nil  capiat  per 
billam,  for  per  Cur.  every  common  Far- 
mer is  as  well  intitled  to  the  Action 
as  the  Plaintiff  (the  Words  of  Induce- 
ment being  no  more  than  a  Defcription 
of  a  Farmer).  But  by  Pemberton  Chief 
Juftice,  if  no  Mention  had  been  made 
of  renting  of  Lands,  or  if  he  had  al- 
ledged  that  he  was  a  Badger,  &c.  the 
Action  perhaps  would  lie. 


Hart  againft  Baffet. 

TH  E  Plaintiff  declared  that  where-  Aaio„  fot  0g_ 
as  he  had  the  Tithes  of  the  Parifh  firu&ir.g  a 
of  B.  for  fuch  a  Year,  and  was  poffef-  ««OT0»  *%• 
fed   of  a  Barn   into  which  intendebat 
portare  (^  ponere   the  Tithes,  and   that 
the  alta  via  regia  in  B.   was  the  direct 
Way   for    the  carrying  of  the  Tithes 
to  the  Barn.     The  Defendant  had  ob- 
j  ftruded 
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vide  A.ne    ffrt!gf  §  cbffupatc  Ie  Hit  Bop  pur  un 

5.  and  the     ^^  ffi  gjQnIlj>  erCjf  ex  tranverfo  viae 

kacdoPthis  P«  que  fl  ne  pui't  pojtetlea  Btfat£0 
Head.  '  pei*  Ie  Bit  nop,  mes  ftut  conftrame 
1  Neir  Abr.  a  carrier  eur  per  un  pluis  long  $ 

91,91.  &«    Difficult  BOp*    ©ur  non  cul.  tocrDta 

pur  Ie  plaintiff  et  Bamageg  5 1-  <£« 
Sttreffne  juugment  ntQBe  que  ceft 
isoi?  effeant  tin  aita  via  (come  ftitt 
alfcBixe  pa-  Ie  plaintiff  mefme)  le 
obfltuffion  fuit  tin  common  mi* 
ran-s*  C2t  ce  Bamagc  neft  tiel  put 
quel  affion  rnTcva,  car  Bonccljefcun 
que  an  caufe  Baler  cell  bop  poet  a-- 
Ber  affiBn,  que  !a  ^ej-  ne  Boet  CUf- 
fer  pur  Ie  multiplicity   €t  Cafe 

B£  Williams,  1  Inft.  59-  ftllt  Cite  pttt 
CeO*     $3CS  rcfOlBe  per  totam  Curiam 

que  Ie  action  giff*  €t  nit  que  le 
common  rule  que  mil  aBera  affion 
pur  ceo  que  cfjefcun  an  to?t  ne  noit 
efrre  nop  liberaiment  enenB.SlSeg 
en  ce  Cafe  ie  plaintiff  an  parties 
lar  Bamagc,  car  le  labour  $  traBel 
que  ti  eff  conitraine  a  fatre  per  fe0 
aBers  $  ferBant-s  per  reafon  Be  ttft 
obffruffton  Bien  puit  eflre  Be  pluis 
Balue  que  leloffe  nun  cbiBal  on  tie! 
damage  que  eff  alloio  a  mainteiner 
action  en  tfrl  cafe*  3luBgment  pro 

Qjaer. 


Bum  verfus  Smith. 
siander.        A  Cti'ott  put  ccur  parol0  parte  Bel 

i  Nclf.  Abr.  il  Pfaifttiff,  He  is  a  great  Rogue, 
206.pl.  34.  and  deferves  to  be  hanged  as  well  as 
<£>ale  who  was  condemned  for  ftealing 
at  JI5eBJgate  Seflions.  Et  ex  ulteriori 
malitia,  He  bid  3!*  ©♦  fteal  what 
Goods  he  could,  and  he  would  receive 

them.  <3Bjttnge  que  affion  ne  gift 
Car  pur  ie  pjtmer  parol0,  ie  Defeu= 
Bant  folement  erpieffe  ion  opinion, 
$  perijap0  it  ne  penfa  que  Gale  de- 
fended Hanging,  Yelv.  Cafe  de  Heake 
verfus  Moulton.     Ct  pttl*  Ie  Bai'tCl'lt 

paroig  ce  fuit  fojfque  mal  counfei, 
me0  mil  aff  fuit  fait,  ergo  nient  fi- 

mile  al  Cafe  ne  Lewkner  &  Crichley, 
Cr.  Car.  140. 


ftrucled  and  flopped  up  the  laid  Way 
by  a  Ditch  and  Gate  eredted  ex  tranf- 
verfo  via',  whereby  he  could  not  carry 
his  Tithes  by  the  faid  Way,  but  was 
forced  to  carry  them  by  a  longer  and 
more  difficult  Way.  Upon  non  cuV 
Verdid:  was  given  for  the  Plaintiff, 
and  $1.  Damages.  In  Arreft  of  Judg- 
ment it  was  moved,  that  this  Way  be- 
ing a  High  Way  (as  was  alledged  by 
the  Plaintiff  himfelf)  the  Obftruftion 
was  a  common  Nufance.  And  this 
Damage  is  not  fuch  for  which  an  Adtion 
will  lie,  for  then  every  one  who  had 
Occafion  to  go  this  Way  might  have 
his  Aclion,  which  the  Law  will  not 
fuffer  for  the  Multiplicity.  And  Wil- 
liams's Cafe,  1  Inft.  59.  was  cited  for 
it.  But  refolved  by  the  whole  Court 
that  the  Action  lay.  And  it  was  faid 
that  the  common  Rule,  that  no  one  fliall 
have  an  Action  for  that  which  every 
one  fuffers,  ought  not  to  be  taken  too 
largely.  But  in  this  Cafe  the  Plaintiff 
had  particular  Damage,  for  the  Labour 
and  Pains  he  was  forced  to  take  with 
his  Cattle  and  Servants,  by  Reafon  of 
this  Obftruction,  may  well  be  of  more 
Value  than  the  Lofs  of  a  Horfe,  or 
fuch  Damage  as  is  allowed  to  maintain 
an  A&ion  in  fuch  a  Cafe.  Judgment 
was  given  for  the  Plaintiff. 


S//JL  againft  Smth. 

A  Ction  for  thefe  Words  fpoken  of  Slander. 
jl\  the  Plaintiff,  He  is  a  great  Rogue, 
and  deferves  to  be  hanged  as  well  as 
Gale,  who  was  condemned  for  Stealing 
at  Newgate  Seffions.  Et  ex  ulteriori 
malitia,  He  bid  J.  S.  fleal  what  Goods 
he  could,  and  he  would  receive  them. 
Adjudged  that  the  Adtion  did  not  lie. 
For  as  to  the  firft  Words,  The  Defen* 
dant  only  exprelTed  his  Opinion,  and 
perhaps  he  did  not  think  that  Gale  de- 
fended Hanging.  Telv.  Cafe  of  Heake  a- 
gainfl  Moulton.  And  as  for  the  laff. 
Words,  it  was  only  ill  Counfei,  but 
no  Act  was  done,  therefore  not  like 
the  Cafe  of  Lewkner  and  Crichley,  Cr. 
Car.  140. 


Cafe 


X  2 


Cafe 


1 5:8 
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Cafe  verftts  Barber. 

Accord  TN  Aflumpfit  put  GLIatcs  &cn&tt\ 
picdepcr  I  jteOcfcnQantpIetiPtinniirrcni't 
voy  dc  a-     ap,f  g  Ie  k-k  t„Ut  {t  plaintiff  $  ie 

fansTxccu-     2D^Ktt0Fftt  f   I?  fitg  Dfl  DCfCltftailt 

tion.      '    que  fe  Puuutft?  Bcltbcta  t>eWt| 

1  Ncir.  Abr.  at  Defendant,  $  que  Ie  plaintiff 

1?  pi- 14-     aceeptaret  Ic  fits  beffre  papmnffet 

vwoV^  *»el  9 1.  si  Plaintiff  en  ratisfaaiou 

& am  6      B£l  Aflumpfit.   et  monfft  c  teltbetp 

Foiv.  168.     tfj0  befnnents  pet  Ie  plaintiff  I 

que  Ie  fits  a!  (cur  tcirop.fi  ie  9 1-  $ 

Ie  plaintiff  ceo  refund  jt  Ie  fits 

Temper  $  tnteoje  p?iu\   $>ut  rtene* 

ml  cemutret  atsjuisge  que  Ie  plea 

Heft  bom   &5cs  tit  que  cement  en 

limine  temps  pleter  t<\icco?e  fans 

execution  m  tout  tic  fu.it  ban  fc= 

ionqttc  !e  tefoiution  en  Ie  Cafe  Be 

Feyto,  Co.  9  Rep.  UUC02C  Q)£  la  JLtp 

cfteant  pjtfe  que  mutual  2810110  o> 
font  fur  tiel  agreements,  ties  plea 
ferra  allofe,  $  potiu-s  en  Ie  Cafe 
icp  eu  un  autet  oebienuira  liable 
al  aafen  m  plaintiff'  fi  ne  roi't  aft* 
tec  fcefea*  Sijes  pur  ceo,  que  per 
Ie  nobel  aa  pur  pretention  Be 
i9car.  2.  jFtfiuty*'$  Penuries  Ie  plaintiff 
ne  poet  tnathtcinet  aSto'n  bers  Ie 
fits  fans  un  JBote  en  efcrit,  que 
neff  monffre  per  Ie  bar  teffre  none 
a  I  up,  t'l  ne  ferra  Depute  nun  ttou 
nffion  per  nfcttn  aoreement  que  ne 
tone  cp  bon  tj  effectual :  car  fi  jttug= 
mwt  fur  ce  plea  ferra  tone  pur  Ie 
-Defendant,  $  revera  nul  note  en  z* 
fciit  futt  tone  a  Ie  plaintiff,  fi  fer= 
ra  bar  en  celt  asfon  $  ne  putt  aber 
temebP  bers  Ie  fits  fur  ie  agree* 
ment*  99es  futt  allotu  que  en  un 
Declaration  fur  aflumpfit  collateral 
tl  ne  ferra  neceffarp  a  faire  mention 
Be  afcttn  note  en  efcrit,  mes  ftiffift 
a  monffre  ceo  en  ebttence*  intr. 

Hill.  32  &  33  Car.  2. 


Cafe  againft  Barber. 

IN  Jffitinpfit  for  Wares  fold.  The  Acc«rd-?kM 
Defendant  pleaded  an  Agreement  by  Way  of  A- 
after  the  Sale,  between  the  Plaintiff  •S^'*™' 
and  Defendant  and  the  Son  of  the  ^Jf Exe" 
Defendant,  that  the  Plaintiff  fhould  de- 
liver Cloths  to  the  Defendant,  and  that 
the  Plaintiff  fhould  accept  the  Son  to 
be  Pay-mafter  of  9  7.  to  the  Plaintiff 
in  Satisfaction  of  the  Affampfit.  And 
fhewed  Delivery  of  the  Cloths  by  the 
Plaintiff,  and  that  the  Son  at  the  Day 
tendred  the  9  I,  and  the  Plaintiff  re- 
fufed  it,  and  the  Son  always  was  and 
ftill  is  ready.  On  a  general  Demurrer 
it  was  adjudged  that  the  Plea  was  not 
good.  But  it  was  faid,  that  tho'  in 
former  Times  the  Pleading  of  an  Ac- 
cord without  Execution  in  the  whole 
was  not  good,  according  to  the  Refo- 
lution  in  Peyto's  Cafe,  Co.  9.  Rep.  yet 
now  the  Law  being  taken  that  mutu- 
al Actions  lie  on  fuch  Agreements, 
fuch  Plea  fhall  be  allowed,  and  the 
rather  in  the  Cafe  here,  where  another 
fhall  become  liable  to  Plaintiff's  Aai- 
on,  if  there  be  no  other  Defect.  But 
fince  by  the  new  Aft  for  preventing  2p  car#  s.' 
Frauds  and  Perjuries  the  Plaintiff  can- 
not maintain  an  Action  againft  the  Son 
without  a  Note  in  Writing,  which  is 
not  (hewn  by  the  Bar  to  be  given  him, 
he  fhall  not  be  deprived  of  a  good 
Action  by  any  Agreement,  which  does 
not  give  him  as  good  and  effectual  a 
Remedy ;  for  if  Judgment  on  this  Plea 
fhould  be  given  for  the  Defendant,  and 
in  Fact  no  Note  in  Writing  was  given 
to  the  Plaintiff,  he  would 'be  barred  in 
this  Action,  and  could  have  no  Reme- 
dy againft  the  Son  upon  the  Agree- 
ment. But  it  was  allowed  that  in  a 
Declaration  upon  a  collateral  Affumpfit 
it  was  not  neceffary  to  make  Mention 
of  any  Note  in  Writing,  but  it  was 
fufficient  to  fhew  it  in  Evidence.  En- 
tred  Hill.  32  and  33  Car.  2. 


Shelden  verftis  Ciipfliam. 


J     y  €  plaintiff  Declare  fur  inde- 

Obl'plede      J_,    bitat'    aflumpfit    100  1.     put    tit* 

rnJX  con-  "fei'S  etoe  $  reccite  pur  le  plain* 
S         tiff  $  a  foit  ufe  per   le  CtUn- 

1  Nclf.  Abr.  tattt,     <J    aU.Ct    flit    infimul    compu- 

76.  pi.  109,  tafletptit  auter  ioo  1.  iLe  Defendant 

&c-  pleoe   que   leg   feperal   futilities 

R»ym.  449-  Be     Iool     fflnt     pro    una    &    eadem 

caufa  actionis  pro  una  fumma  100  1. 

2  folum- 


Shelden  againft  0i§fhtiit. 

THE  Plaintiff  declared  on  an  hide-  Bond  pleaded 
bitat'  affumpfit  1 00  /.    for  Monies  in  Bar  of  a 
had  and  received  for  the  Plaintiff,  and  fmP!e  Con- 
to  his  Ufe  by  the  Defendant,  and  alfo  on  tra 
an  Infimul  computaffet  for  another  100  /. 
The  Defendant  pleaded  that  the  feve- 
ral  Sums  of  1 00  /.    are  pro  una  &  eadem 
caufa  affionis   pro   una  fumma  100  /. 
folum- 
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folummodo  &  non  feparales  iool.    «5t 

Bone  pieBe  que  ap?cg  ie  aflimipfit  a 

nil  p£JP  30 1,  iii  parte  folutionis,  t£ 
BCH£  in  plena  fatisfa&ione  Bel  tefiBUe 

Beg  Bcm'ers  etaft  il  an  ereciite 

UltffCrit  OfcifaatflJD  BCl  penalitatede 

120I.  ai  plaintiff'  oBe  conHftidfi 
pur  payment  Be  65 1.  a!  four  nrm.p 
Incur,  quel  30 1.  $  oblircatton  Ie 
plaintiff  an  accept  modo  fupradifto. 
Et  hoc,  &c.  sur  general  Demurrer 
fui't  alfetsg?  que  laBermcnt  que  leg 
feperal  fumnuss  fueront  un,  fine 
repugnant,  Ct  Done  mil  refponrc 

fS  DOIte  a!  lilt  Deg  aflumpfits,  ergo  u 

plea  mal*  03e#  rcfolBe  per  Cur. 
que  eel!  aorrment  fuit  fojlque  fur* 
pfttfage*  €t  que  ie  nuter  matter 
eff  un  plein  refpong  al  tout,  car  f c 

plea  Bit  que  Ie  ofclijjation  fuit  Bone 
EuplefnrattgCagton  Dei  tefiBue  B£0 
Bentct0  etna,  que  ertenD  al  tout, 
£&£8  Ie  Demurrer  ap?es  iuntBe  fur 
payment  Bc0  toftp  $  tflue  ptfff  fur 
it  plea* 


folummodo,  &  non  feparales  tool,  and 
then  pleaded  that  after  the  Affurapftt 
he  had  paid  30/.  in  parte  folutionis?  and 
then  in  plena  fatisfaclione  of  the  Mefi- 
due  of  the  Monies  required,  he  had 
executed  a  Writing  obligatory  of  the 
Penalty  of  120  /.  to  the  Plaintiff,  with 
Condition  for  Payment  of  65  /.  at  a 
Day  not  incurred,  which  30/.  and 
Bond  the  Plaintiff  had  accepted  modo 
fiipradish.  Et  hoc,  &e.  On  a  general 
Demurrer  it  was  alledged,  that  the 
Averment  that  the  feveral  Sums  were 
one,  was  repugnant,  and  then  no  An- 
fwer  is  given  to  one  of  the  Affiimpfits, 
therefore  the  Plea  is  ill.  Hut  it'  was 
refolved  by  the  Court,  that  this  Aver- 
ment was  no  more  than  Surplufage. 
And  that  the  other  Matter  is  a  full 
Anfwer  to  the  whole,  for  the  Plea  fays 
that  the  Bond  was  given  in  full  Satis- 
faction of  the  Refidue  of  the  Monies 
required,  which  extends  to  the  Whole. 
But  the  Demurrer  was  afterwards  wa- 
ved on  Payment  of  the  Cofts,  and 
Iflue  taken  on  the  Plea. 


Paul  MooneV  Cafe. 

S(U  E  Habeas  Corpus  Bil'Cg  a!  $3,1= 
JO?    De  Briftol,  &c.  pur  Ie   Bit 

Paul  Moone,  il  fuit  return  que  tl 
fuit  commit  pur  Dtifurbans  Dun 
spitttffee  en  Btfant  les  Common 
p.uwts  en  tin  Cfrtlife  en  Briftol, 
per  fo^ce  Dei  Statute  De  i  Mar.  cap. 
3.  Sac  que  fuit  urge  que  ie  Bit 
Statute  fuit  fait  enDerg  Diffitroatice 
en  Ie  cefeb?ation  Dei  $3au~e  ott  u'el 
DiBtne  ©etBice,  come  fuit  tife  en 
Ie  B'arret'it  an  Ie  Eop  Henry  ie  fjuit, 
9  U  Common  papers  Del  nature 
n're  Cfgli'fe  ne  fuit  afcun  tiel  Su* 
perfiiti'ousi  SerBice:  S5e0  refoIBe 
que  Ie  Statute  ertenD  al  Ie  SMBine 
©crBice  o?e  effabSiuj,  $  que  Ie  pa- 
rol, tiel,  ne  ferra  refer  al  Ie  quali* 
tp  De  SerBice,  fjtes  nl  autijorttp 
effaMtfljant  ceo.  €t  U  Piiteim 
fHiticmnnB. 


Taut  Mooms  Cafe. 

UPON  a  Habeas  Corpus  directed  to  5(<**«fiMar. 
the  Mayor  of "Briftol,  &e.  for  die  azaip\d>f 
fad  Paul  Moone,   it  was  returned  that  %'*  '"£<■* 
e    was   committed    for   difturbing    a  d;w-„s  Ser- 
Minifter  in  faying  the  Common  Pray-  wt,«'frA.'» 
ers  in  a  Church  in  Briftol,  by  Force  of  the  lJl'jhe 
the  Stat,  of  1  Mar.  cap.  3.  Whereupon  %T'"™ 
it  was  urged  that  the  faid  Statute  was         '^ 
made  againft  Difturbance  in  the  Cele- 
bration ofMafs,    or  fuch   Divine   Ser- 
vice as  was  ufed  in  the   laft  Year  of 
King  Henry  the  Eighth,   and  the  Com- 
mon   Prayers  of  the    Nature    of  our  Conr.  <\!cvn. 
Church  were  no  fuch  fuperftitious  Ser-  p.  50.  Br. ' 
vice  :    But   it  was   refolved  that  the  Bruce'*  C*/>. 
Statute  extends   to  the  Divine  Service 
now  eftablifhed,    and  that  the  Word, 
fuch,  mould  not  refer  to  the  Quality 
Gf  the  Service,    but  to  the  Authority 
eftabli filing  it.     And  the  Prifoner  was 
remanded. 


Puller 


Puller 


100 
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Puller   verfns    Hutchinfon.      Intr.    Tidier  againft  Hutchinfon.   Entred 
Hill.  31  &  32  Car.  2.  B.  R.  Rot.        J?/'//.  31   and   32  Car.  2.  £.  R. 

526. 


Roll  5  26. 


Conftru&ion 
del  Aas 


.aion  T?  B  CjcSmcnt  pur  le  Re3o?»  He 

■ de     jT,  g&f*  Mary  le   Bow  en  Londresj 

"--•■a-c.  ful.  g,peoaj  (Hftuia  re  care  nut 

ij:,*,.  ttfl:  He0  PanfljeiS  BC  Mary  le  Bow, 
rouchant  u-  Alhallows  Honylane  $  Pancras  Soper- 
nion  des  lane  per  fe  3g  Ue  22  Car.  2.  cap.  11. 
Paroches  en  fUfr0Ht  tmitC  (J  fflt't  tilt  PattttJ*  <Et 
London  It  efiTUTe  BC  Mary  le  Bow  futt  eiTfffi 

isellre  re-efctfie,  $  neffre  le  }9arifl> 
CIjufcIj  pur  ie  pntocljeiits  Be0 
touts  trot0  paring  ^t  per  le 
Hit  as  futt  puririetu  que  Its  3ncutn* 
fcent  Be  Us  outer  pai;tflje0  av.e= 
rout  ie  piofits  que  funjeont  eu 
lour  Parifijeis  Buraut  lour  isfesf  ci> 
long  *nte  Us  efficient  en  le  lErgltfe 
fceffre  rr  cBirlc  in  tiel  manner  come 
U  (Efcefque  apoeintcra.    3p?e0  per 

U  OS   22  &  23  Car.  2.  cap.  15.  fait 

pur  maintenance  Be  less  s^imfferg 
£U  Londres  fuit  (enter  aiitci*  cfjofcg) 
purfcietti,  que  cu  afcun  org  pa= 
nfijeg  unite  fuit  ne&eiitne  uoto  a= 
P?f0  le  fojmtcable  Jett  la,  per 
uioitoel  incumbent  ou  auterment, 
it  fitcsitDttiJi  incumbent  afcera  les 
profits  ne  tiel  vacant  benefice,  cy 
ampiement  come  fi  fuit  aBtiut  in* 
iUtutz  $  inOus  a  ceo^  per  ceff 
claufe  le  Defen&ant  rffeant  par- 
Ton  Bel  Honylane,  ff  le  fUtfcifcant  3lt-- 

cttml'cnt,  ciatnte  it  Eeaojp  ne  Ma- 
ry ie  Bow,  uet0  le  IclFo?  Bel  plain- 
tiff que  fuit  atimtt,  inffttute,  §c. 
fur  Ie  mo?t  Del  Smaiwood  que  momff 
apjeg  le  as»   <$e0  fuit  refoIBe  per 

totam   Cur.   iJet'0   \t  DefCtlHattt,  $ 

aBjuBp  que  ceil-  claufe  ne  apBera 
Iup,  car  ii  ne  crtenBalt  al  auter 
Cfglife  que  ttel0  que  effopent  Be= 
fceigne  afcoiB  apje0  Ie  Jfett  $  Bc- 
nant  Ie  fefang  Bel  as,  car  Ie0  pa- 
ro!0  font,  ott  afcttn  pattfljes  out 
Befccittne  iioiB  ap|C0  Ie  jf cu,  que  ee- 
P?effement  tmpogtont  tut  Bacancp 
Defiant  Ie  as,  €t  oti  futt  ob- 
ieff,  que  ce  cafe  futt  Beiit0  Ie  en= 
tent  oel  as  a  equity  tie  ceo,  car  mil 
reafon  poet  elite  imagine  pur  qttop 
le  p?o5jtfion  ne  futt  intent  pur 
Ie  temp0  abant,  come  paffct  3\i 
fuit  refponB  que  fan0  iuolence  a 
its  parul0  mil  tiel  conftruaton 
pott  elite  fait,  $  que  ce  fuit  ca- 
fus  omiflus  $  ne  poet  cure  comp?e= 
IjcnB  actus  ie0  paro!0»  $&w  come 
s  moi? 


IN    Ejedment  for   the   Rectory  of '.ConpuB.hr.  of 
St.  Mary  le  Bow  in  London,    on  fpe-  the  Acts  of  22 
cial  Verdidt  the  Cafe  was  thus  :   The  Car.?,  c.  n. 
Parifhes  of  Mary   le  Bow,    Allh allow s™\™f0J£; 
Honey-lane,  and  Pancras  Soper-lane,  by  ;ng  the  Union 
the  Ad  of  22  Car.  2.  cap.  n.    were  0) '  Parijhes  in 
united  and  made  one  Parilh.     And  the  ^  cty  "f 
Church  of  Mary  le  Bow  was  enadled  to 
be  rebuilt,  and  to  be  the  Parilh  Church 
for   the  Parifhoners   of  all    the  three 
Parifhes.     And  by  the  faid  Act  it  was 
provided,  That  the  Incumbents  of  the 
other  Parifhes  fhould  have  the  Profits 
that  fhould  arife  in  their  Parifhes  during 
their  Lives,  fo  long  as  they  officiated 
in  the  Church  to  be  rebuilt,   in  fuch 
manner  as  the  Bifhop  fhould  appoint. 
Afterwards  by  the  Ad  22  and  23  Car. 
2.  cap.  15.    made  for   Maintenance  of 
the  Minifters  in  London,  it  was  (amongft 
other  Things)  provided,   That   where 
any  of  the  Parifhes  united  was  become 
void  after  the  dreadful  Fire  there,  by 
Death  of  the  Incumbent,  orotherwife, 
the  furviving  Incumbent    fhould  have 
the  Profits  of  fuch  vacant  Benefice,  as 
amply  as  if  he  was  admitted,   inflitu- 
ted,  and  inducted  to  it  :  By  this  Claufe 
the  Defendant,  being  Parfon  of  Honey- 
lane,   and    the   furviving   Incumbent, 
claimed  the  Rectory  of  Mary  le  Bow, 
againft  the  Leffbr  of  the  Plaintiff,  who 
was  admitted,  inftituted,    &c.    on  the 
Death  of  Smallwood,  who  died  after  the 
Act.    But  it  was  refolved  by  the  whole 
Court  againft  the  Defendant,  and  ad- 
judged that  this  Claufe  would  not  help 
him,    for    it    extended    only    to   fuch 
Churches  as  were  become  void  after  the 
Fire,  and  before  the  making  of  the  Act ; 
for  the  Words  are,  Where  any  Parifhes 
have  become  void  after  the  Fire,  which 
exprefly  import  a  Vacancy  before  the 
Act.     And  whereas   it   was  objected, 
that  this  Cafe  was  within  the  Intent  of 
the   Act,  and  the  Equity  of  it,     for 
no  Reafon  can  be  imagined  why  the 
Provifion    was   not   intended    for   the 
Time  to  come,    as  well  as  paffed  :    It 
was  anfwered,    That  without  Violence 
to   the  Words,   no   fuch  Conftruction 
could    be   made,    and   that    this   was 
cafus  omijpus  and  could    not   be  com- 
prehended   within   the  Words.      But 
methinks 
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mop  female  le  parliament  ne  er- 
tenb  a  p?obiber  pur  Ic  temps  a  be* 
ncr,  $  pur  grants  teafon,  era'  11c 
fueront  fojfquc  trots  ott  quatcc 
miss  al  plut'0  enter  le  feu  a 
le  fefnns  r?e!  as,  $  en  tie!  petit 
temps  plufojss  Encumbent's  bes  €f= 
B'Mfe  unite  nemejetent,  $  fuitbicn 
aife  a  fcabec  ics  furini<Guts  9  lour 
ftiffia'cncp,  $  p?obablcmcnt  in  coit= 
templatibn  be  ceo,  ce  benefit  fuit 
Hone  al  cut  per  le  aa,  S^es  quant 
al  tempts  abetter  (la  effeant  fere  6s 
Encumbents,  car  zv  mult  crjrltTess 
fueront  unite,  litf*  ie  trot's  tcs\  5 
les  autets  bene  $  beat)  il  fuit  int= 
pofliblc  be  fcaber  quel  B'eut  furbi* 
uera,  $  fo?fans  le  meins  Digits,  ou 
ntent  niffite  bel  benefice  tutite  poet 
furbibc.  €t  content  tl  fuit  tmjuft 
a  toller  be  lup  fon  proper  benefice, 
pur  que  fo?fan  it  fuit  diffident,  $ 
ergo  per  ic  aa  be  (Union  picbtuon 
eft  fait  pur  lup  en  ttel  cafe,  uncoje 
ne  fuit  teafonable  a  boner  a  ttel 
patron  le  ^Benefit  bel  bear  €nj!i= 
fes  unite,  merement  fur  le  accibent 
bel  furbibojfljtp* 


July  5.  33  Car.  2. 

Elizabeth  Taylor  appellant  verpus 
'Dame   Shore,    decant  Commif- 


Adminiftra- 
tion  grant 
debonis  non 
cum  tefta- 
mento  anne- 
xo al  un, 
ou  deux  a- 
voyentegal 
droit  al  ad- 
miniftration 
eft  bon  &  nc 
ferra  repeal. 
See  1  Neli: 
Abr.  331. 
pi.  13. 
2  Nelf.  Abr. 
111S.pl   11. 


/toners  delegate. 

DCbant  Jones  &  Doibin  juffices 
bel  OBanfee  le  Eop  $  autets 
Commiuloners  belcijate,  le  Cafe 

fUtt  tiel*    Mary  Shore  ttefue  fefOi't 

fa  teffament  $  be  ceo  nominate 

Dame  Elizabeth  Wheeler  fa  €XZtlU 

trir,$bonait  le  refibue  be  res  biens 
al  bifpofal  Tizl  Cerctttric  $  Bit 
John  shore  fa  frere,  $  montff*  Same 
wheeler  napant  p?obe  le  teffament 
fait  fon  teffament  bemefne  $  be  tsa 
fait  Elizabeth  Taylor  Ctecutrir,  & 
pieg  la  mo?t  bel  Dame  Wheeler  ab= 
mtmffratton  ties  biens  Be  Mary 

Shore    cum    teftamento    annexo   fuit 

commit  a  ©ir  John  shore,  que  per 
fon  teffament  fait  fa  feme  fon  €xz-- 
cittnc  $  mojuff ;  5  apjes,  abmini-- 
ffration  bes  biens  ntent,  gc.  be 
Mary  shore  fuit  commit  a  Dame 
shore  jFeme  $  (Sretutrir  be  Sir 

John,     ^ct   IC  bit    Elizabeth  Taylor 

apant 


methinks  the  Parliament  did  not  in- 
tend to  provide  for  the  Time  to  come, 
and  with  great  Reafon,  for  there  was 
not  above  three  or  four  Years  at  moil, 
between  the  Fire  and' the  Making  of 
the  Adj  and  in  fo  fmall  a  Time  there 
did  not  die  many  Incumbents  of  the 
united  Churches  j  and  it  was  very 
eafy  to  know  the  Survivors  and  their 
Sufficiency,  and  probably  inView  there- 
of, this  Benefit  was  given  them  by 
the  Act.  ;  but  as  to  the  Time  to  come 
(there  being  almoft  65  Incumbents, 
for  fo  many  Churches  were  united,  viz. 
the  three  here,  and  the  others  two  and 
two)  it  was  impoffible  to  know  which 
of  them  would  furvive,  and  perhaps 
the  leaft  worthy,  or  one  not  worthy  of 
the  united  Benefice  might  furvive.  And 
though  it  was  unjuft  to  take  from  him 
his  own  Benefice,  for  which  perhaps 
he  was  fufficient,  and  therefore  by  the 
A&  of  Union,  Provifion  is  made  for 
him  in  fuch  Cafe;  yet  it  was  not  rea- 
fonable  to  give  fuch  a  Parfon  the  Be- 
nefit of  the  two  united  Churches, 
merely  upon  the  Accident  of  Survivor- 
fhip. 

.      July  5.  3  3  Car.  1, 

Elizabeth  Taylor  Appellant,  againft 
the  Lady  Shore,  before  Com- 
miffioners  delegate. 

EFORE  "Jones  and  Doibin,  Juftices  Mm'wijhation 
of  the  King's  Bench,  and  others,  £>?»'"*  <*e bo* 
Commiffioners  delegate,    the  Cafe  was  ShSS" 
thus.     Mary  Store    Widow   made  her  annexo  none, 
Will,    and   thereof  nominated  Dame  «**>•« to" 
Elizabeth  Wheeler  her  Executrix,   and  have  e1"al. 
gave  the  Refidue  of  her  Goods  to  the  5£)S- 
Difpofal  of  her  Executrix,  and  Sir  John  on,isgid,a«4 
Shore  her  Brother,   and  died.      Lady  P«U  »°*  be 
Wheeler,  not  having  proved   the  Will,  rePsa,etl> 
makes    her    own    Will,     and    thereof 
makes  Elizabeth  Taylor  Executrix.  Af- 
ter the  Death  of  Lady  Wheeler,   Ad- 
ministration of  the  Goods  of  Mary  Shore 
cum  taflamento  annexo  was  committed  to 
Sir  John  Shore,  who  by  his  Will  makes 
his  Wife  his  Executrix,  and  dies  j   and 
afterwards  Adminiftration  £e  bonis  non, 
&c~:  of  Mary  Shore,    was  committed  to 
Lady  Shore,    "Wife   and    Executrix  of 
Sir  John.  And  the  faid  Elizabeth  Taylor 
having 


B 


\6z 
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a  T,evin2 
209. 


nnnt  un'e  aiimuttftrattoit  5£ffre 
«cant  a'iup,  que  cffeaitt  Hc«p,  el 
appeal  al  Delegates*  €t  aoe-- 
pnmesi  futt  agcee,  que  le  bequeff 
Eel  cefiUue,  pec  less  pcois  auanmt 
futt  an  bequeft  tel  tntereff,  *  fife 
mp  un  autftoittp  folement.  2.  tnte 
cefi  mteref!  ne  moietp  fccl  reuoue  ne 
acccefcott  pet  utcUifcouc  t<l  S>tt 
John  shore,  en  ce  cafe  mm  legacy, 
come  fercett  en  un  none  oeg  mens 
ai  Common  Ley.  3.  iFtn't  tefolue, 
que  content  atmttntiftation  puifTott 
effte  scant  al  appellant  $  appellee 
emremblement,  ttnco?e  fa  Futt  nut 
enure  tie  appeal;  <j  le  scant  net 
jiibQt  a  quo,  m  ammmffcatton, 
futt  conficme,  at  te  appellant  con* 
iinmteenioi.  CojfeJ* 


having  prayed  Adminiftration  to  be 
granted  to  her,  which  being  denied, 
fne  appealed  to  the  Delegates.  And 
at  firft  it  was  agreed  that  the  Bequeft 
oftheRefidue  by  the  Words  aforefaid. 
was  a  Bequeft  of  the  Intereft,  and  not 
an  Authority  only.  2.  That  this  In- 
tereft, or  the  Moiety  of  the  Refidue 
did  not  accrue  by  Survivor  to  Sir  John 
Shore,  in  this  Cafe  of  a  Legacy,  as  it 
would  in  a  Gift  of  Goods  at  Common 
Law.  3.  It  was  refolved,  that  tho' 
Adminiftration  might  be  granted  to  the 
Appellant  and  Apellee  together,  yet 
there  was  no  Caufe  of  Appeal ;  and  the 
Grant  of  the  Judge  a  quo  of  the  Ad- 
miniftration was  confirmed,  and  the 
Appellant  condemned  in  10/.  Cofts. 


Term. 


<tcmu 
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Le  Roy  (j  Smith. 

SMith  ftttt  tvote  cur  al  aifiTeg  tfe 
Leicefter  fuc  tttfOStttatt'on  ejtfitbtt 

Bers  lup  en  b.  r.  put  perjurp 
commit  per  lup  Besiant  Suffices  Del 
pair  fur  le  statute  Sets  Con= 
Denticles,  et  fur  motion  put  un  nc- 
Bcl  trial  tl  apptert  pee  affioaiiit  $ 
pet  Certificate  tie  'Baton  street  »e* 
Siant  quel  le  caufe  ftttt  ttp,  que  le 
eBiBence  ftttt  tie!*  Smith  opaitt  Bel 
ttn  ConBenticle  *  intenttant  a  com- 
pfatner,  alatt  a  le  Jieu  ou  tl  fttit  te- 
nus,  $  cnqtiitant  Bel  ttn  Bel  offen- 
Bers,  que  ftttt  ran  nofme,  tl  re= 

fpOtlOue   Seth  Hopkins :  @me   quel, 

Smith  juraff  Oesiant  Ics  Suffices  que 

tl"  tte  CttrtOtflOit  Seth  Hopkins,  mes 

que  tl  ftttt  ifllttt  terpentine  a  le  Hit 
quell ton*  Ct  fttr  celt  ferement  leg 
Suffices  tffttant  tin  warrant  uers 
Seth  Hopkins  que  ftttt  ttn  notorious 
Conlienttcler  $  tin  pjeoicateur,  pur 
le  forfeiture*  €t  fur  ceo  le  info?* 
inatiott  Hers  smith  ftttt  ctljtbit,  $ 
ceff  matter  apparant  a  le  trial  ttn 
oBffinateSttrp  contra  IcBiregion  Bel 
SuBn;e  troliaff  le  SDefeimant  culpa- 
ble* ©ur  monffrans  Be  ceft  mat- 
ter al  Court,  <?  antique  ttn  ©jairti 
Sttrp  Bel  County  return  ujno?a= 
mus  fur  tnBttement  erfjtbite  Bers 
smith  pur  ceft  caufe,  le  Court  fttit 
Bel  opinion  que  le  information  ne 
Bttiiroit  eftre  tetatne  fl  tout  le 
matter  aB  eftre  BifcoBet\  Ct  fur 
19?eceBcnts  cite  per  Doibin  Suffice, 
que  en  temps  Be  Bn't  Hale,  unfier- 

BtS  SierS  tin  Jackfon  Be  Worcefter- 

ftire  pur  perjury  en  un  Cafe  Be 
©tmonp,  mes  Bone  encounter  le 
CDiBence,  fttit  fet  afide,  $  attter 
lp)?eceBents  monffre  al  mefme  pur* 

pOS,  per  totam  Cur.  Ctft  BerBtS  Bei'S 
Smith  ftttt  fet  afide  atltt,  (ODe  COU= 

fent  Bel  €>n'r  Pemberton  que  aBe-- 
pnmes  Bottfetaff  come  cljofe  unu- 
fiial)*  €t  noM  tml  agarB* 


'The  King  and  Smith. 

SMith  was  found  guilty  at  Leicefter  NewTr,.,i 
Affifes,  on  an  Information  exhibit-  "twrded afie* 
ed  againft  him  in  B.  R.  for  Perjury  j^f/^ 
committed  by  him,  before  Juftices  of  Z  Informal 
the  Peace,  upon  the  Statute  againft  on  for  Perjury. 
Conventicles  ;  and  on  Motion  for  a 
new  Trial,  it  appeared  by  Affidavit, 
and  by  Certificate  of  Baron  Street,  be- 
fore whom  the  Caufe  was  tried,  that 
the  Evidence  was  this.  Smith  hearing 
of  a  Conventicle,  and  intending  to  com- 
plain, went  to  the  Place  where  it  was 
held,  and  inquiring  of  one  of  the 
Offenders  what  his  Name  was,  he  an- 
fwered  Seth  Hopkins :  Whereupon  Smith 
fwore  before  the  Juftices  that  he  did 
not  know  Seth  Hopkins,  but  that  he 
was  fo  anfwered  to  the  faid  Queftion. 
And  on  this  Oath  the  Juftices  iflued 
a  Warrant  againft  Seth  Hopkins,  who 
was  a  notorious  Conventicler  and  a 
Preacher,  for  the  Forfeiture.  And  there- 
upon the  Information  againft  Smith  was 
exhibited,  and  this  Matter  appearing 
at  the  Trial,  an  obftinate  Jury,  againft 
the  Direction  of  the  Judge,  found  the 
Defendant  guilty.  On  fhewing  of  this 
Matter  to  the  Court,  and  alio  that  a 
Grand  Jury  of  the  County  returned 
ignoramus  on  the  Indictment  exhibited 
againft  Smith  for  this  Caufe,  the  Court 
was  of  Opinion  that  the  Information 
ought  not  to  have  been  retained  if  all 
the  Matter  had  been  difcovered.  And 
on  Precedents  cited  by  Doibin  Juftice, 
that  in  the  Time  of  the  Lord  Hale,  a 
Verdict  againft  one  Jackfon  of  Wor~ 
cefterjhire  for  Perjury  in  a  Cafe  of  Si- 
mony, but  given  againft  the  Evidence, 
was  fet  afide,  and  other  Precedents 
fhewn  to  the  fame  Purpofe,  by  the 
whole  Court  this  Verdict  againft  Smith 
was  fet  afide  likewife,  with  Confent  of 
the  Lord  Pemberton,  who  at  firft  doubt= 
ed  as  a  Thing  unufual.  And  a  new 
Trial  was  awarded. 


Piercy 


Pisrcy 


i&4 
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Cumber- 
land. 

Cumbcrba. 
46,  148, 
353,  &c 
5alk.  281, 
690. 

Port.  224. 
Dugdale's 
Baronage  nc 
allow  en  c- 
vidence  a 
provcr  de- 
scent. 


Ou  depofiti- 
ons en  Cane' 
tloyent  eftre 
admit  en  e- 
vidence,  ou 
nemy. 
Vide  Sal k. 
278,  286, 
555.  poll. 
±24. 


Piercy  LeJJee  of  James  Piercy 
verfhs  

EB  Ejedione  firmse  pur  Ie  Tarfl-- 
lip  He  Cockermouth,  $  tGUt0  Ie0 

|3onour0,^anno?s  $  Ccrrc0faBc0 

Bel  Joceline  le  BamM  COUUtee  Be 
Northumberland  He  failH'Ip  Be  Piercy, 
£11  U  Counter  Be  Northumberland  ; 

ieleffo?  nionffra  uninqttiutton  en 
temp0  tie  R.  2.  que  tro^c  un  en- 
tale  ill  Henry  BOUC  COUHtee  $  leg 

fieitjs  male  Be  fon  co?p0,  s  Bcrioe 

foil  title  Bel  ©it  Ingleram  Piercy  Ie 

tierce  fits   Bel  Henry,  ie   quint 

COUHtCC  Be  Northumberland  Bel  Celt 

nofme.    Ct  offet  en  eoioence  Ie 

Iiu7C  Be  ©it  William  Dugdale  EO? 

Bel  armeg,  vocat.  ie  'Baramuxe  Be 

Angleterre:  $0e0  non  allocatur,  ^eg 

fitf  infpeaton  Be  cell  IiB?e,  le  Bit 
g»tr  ingleram  eft  report  la,  a  mo?t= 
et  fans  tfitte*   8p?e0  tl  offer  Bioerg 

BePOf!tiOlt0  ett  Cane'  p?tTC  (de  bene 

eflb)  fan0  rffuon0  Bel  Defendant 
la  t  9&e$  it  Court  refufe  a  permit* 
ter  ic  Iifan0  Del  Bit0  BepoQtion0 
purBefaltBeltcfpoitf,  $  apceque 
Ie  Court  neff  Ip  a  aBmitter  tiel  e- 
stBence*  s^eg  per  Maynard  (que 
fiu't  Be  counfel  oBe  le  Defendant) 
Ie  courfe  en  tiel  cafe  eft  per  ©?Ber 
Bel  Cane'  a  requite  le  aBBerfe  par* 
tv  Be  aBmitter  tiel  eoiDence.  ®eg 
ce  ne  in  *es  Courts  Bel  Common 
Hep,  g  ap?cg  mult  tefnioujneg  jute 
Bel  part  Be  plaintiff*  Ct  mon= 
ilran0  Bun  fine  $  common  tccoutrp 
leBp  ft  ftsffer  per  Ie  Bit  jocehn  Be  Ie 
Bit  Barony,  $c*  Bel  part  Be  Defen- 
Bant,  Ie  jurp  tarn  pur  Befeft  Bel 
»?ocfe  per  le  leffo?  que  il  fttit  Be* 

fCCnB  Bel  Bit  ©It  Ingleram  (que  le 

Court  Beclare)  quant  fur  le  men- 
ffrang  Bel  einBence  Bel  SDefrn&ciit 
(que  Ie  Court  Beclare  fuit  un  barrc 
a  Ic  icfToj  ffl  OB  fait  p?oofe  Be  fon 
Bcfccnt)  Bonaft  lour  DerOig  pur  Ic 
2>efcnBant  fang  Departure  Be  le 
Mm*  i 


Tiercy  Leflee  of  James  Tiercy 
againft 

!"N  Ejeclione  firm<£,  for  the  Barony  of  Cumberland. 


Cockermouth*  and  all  the  Honours, 


Baronage  not 


Manors  and  Lands  late  of  Joceline-,  aii^J\„  E. 
the  laft  Earl  of  Northumberland,  of  the  vUence  u 
Family  of  Piercy,  in  the  County  of  prove  a  De- 
Northumberland  ;  the  Leflbr  fhewed  an  fcerlt- 
Inquifition  in  the  Time  of  K.  2.  which 
found  an  Entail  to  Henry  then  Earl,  and 
his  Heirs  Male  of  his  Body,  and  de- 
rived his  Title  from  Sir  Ingleram  Piercy 
the  third  Son  of  Henry,  the  fifth  Earl 
of  Northumberland  of  that  Name.  And 
offered  in  Evidence  the  Book  of  Sir 
William  Dagdale  King  at  Arms,  called 
the  Baronage  of  England  :  But  it  was 
not  allowed.  But  on  Infpection  of  that 
Book,  the  faid  Sir  Ingleram  is  reported 
there  to  die  without  Iffue.  Afterwards  Where  Depcji- 
he  offered  divers  Depofitions  in  Chan-  t'ms '"  chan- 
cery,  taken  de  bene  ejje  without  Anfwer  "P/J'^jj  ■ 
of  the  Defendant  there  :  But  the  Court  Evidence,  and 
refufed  to  allow  the  Reading  of  the  where  not. 
faid  Depofitions  for  Want  of  the  An- 
fwer, and  agreed  that  the  Court  is 
not  bound  to  admit  fuch  Evidence. 
But  by  Maynard  (who  was  of  Counfel 
with  the  Defendant)  the  Courfe  in 
fuch  Cafe  is  by  Order  of  the  Chancery 
to  require  the  adverfe  Party  to  admit' 
fuch  Evidence.  But  this  does  not  bind 
the  Courts  of  Common  Law,  and  af- 
ter many  Witneffes  fworn  on  the  Part 
of  the  Plaintiff,  and  fhewing  of  a  Fine 
and  common  Recovery  levied  and  fuf- 
fered  by  the  faid  Joceline  of  the  faid 
Barony,  £3c  on  the  Part  of  the  Defen- 
dant, the  Jury  as  well  for  Want  of 
Proof  by  the  Lefior,  that  he  was  de- 
fcended  from  the  faid  Sir  Ingleram 
(which  the  Court  declared)  as  on  the 
fhewing  of  the  Evidence  of  the  Defen- 
dant (which  the  Court  declared  was  a 
Bar  to  the  Leffor,  if  he  had  made 
Proof  of  his  Defcent)  gave  their  Ver- 
dict for  the  Defendant  without  going 
from  the  Bar, 


Day 


Day 
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Day  verfus  Coppl effort. 
&  33  Car.  2. 


Hill,  r- 


•P^'  a  gain  ft  Ccfpleftof/.     Hill.  3 : 
and  33  C-zr.  2. 


"jp  515  AfTumpfit  put  CtliU'eS  toettBtt*     JN  Affumpfit  for  Wares   fold.     The  E*« 

c  Hi  Le  Defendant  m'ent  infant  ca   I  Defem 


Execution 

vers  biens  £c 

teres  dun        fopf  t»0l  3(!f0lt,    plEUC   Clt  iJilt  Bf  f£t* 

c»5iWB  pjetcr  leg  tetrcai  5  bienSf,  le 
as  pur  tcltcf  Des  pfiufije  pjffoncrs, 
5  menfire  en  bone  fejme  touts 
mntfrrs  a  cfmimftanccs  pec  le  act 
ncccflarp  a  ttel  relief  scffre  Cone 
pet  le  dff,  fne  que  Ic  l^I.u'ntifF  cr= 
mur  9  le  Defendant  joint;  Reteioe 
que  itttsjTJttent  ferra  tout  put  \z 
plaintiff,  megs  aprti  que  mcttti-- 
en  fe  ferra  fait  fcers>'  le  co^ps  tscl 
SDcfen'oant,  pur  ceo  que  per  M  He= 
niurcer  ti  eff  confeffe  que  1!  aD  eftre 
tifcijarjre  ijo^  tiri  cuffotw  folonque 
le  na,  $  ergo  neHoit  eflrc  liable  nl 
mcutibtt  u  fan  ca?p& 


clilcharsie 
per  ia&  pi 
relief  tie 
pauvre  pf 
feners,  mc 
agard  que 
r.c  ferru  f. 
vers  loll 
corps, 
i  Vcj'h.  55 


adapt  faying  nothing  in  Bar  off'"1-?  the 
the  Adtion,  pleaded  in  Bar  of  Execu-  £n^sTf  one 
tion,    beftdes   Lands  and  Goods.,    the  Jifcbargtd  h 
Ad  for  Relief  of  poor  Prifoners,  and  t'-e  Act  for  the 
fhewed  in  good  Form  all  Matters  and  fJ$J/°y,t 
Circumftances   by    the  Ad   neceffary  „v!"rZdtb"t 
for  fuch  Relief  to  be  given  by  the  Ad;  it  jl-wW  mt 
whereupon  the  Plaintiff  demurred,  and  he  maAea- 
the  Defendant  joined  :    Refoived  that  8-H?M,B*(r 
Judgment    fhould    be  given    for   the 
Plaintiff,  but  awarded  that  Execution 
mould  not  be  made  againft  the  Body 
of  the  Defendant,  for  that  by  the  De- 
murrer it  was  confefled    that  he  had 
been  difcharged  out  of  Cuftody  accord- 
ing to  the  Ad,  and  therefore  ought  not 
to   be  liable  to  the   Execution  of  his 
Body. 


^unification 
per.  procefs 
hoi's  nn  infe- 
riour  Court 
tie  record 
ncft  bon  fans 
mr'ans,  an 
!c  Court  foic 
tonus  per 
clvr'eou  pre- 
scription. 
2  Nelf.  Abr. 
1076.  pi-  11. 
See  1  Mod. 
170. 

6  Mod.  70. 
2  Mod.  5S. 
Anr.  129. 
Poll.  185. 


Strode  verfns  Deering.    tntf.  Trin. 
32  Car.  2.  Rot.  905. 

TrRtfpaGEf  putfflatiit,  TBatterps 
I  3lmpnTonmcnt.  le  Defendant 
Hiff ific  \kv  warrant  tutu  plaint  feijp 
en  le  Court  tie  EecoiU  en  Wey- 
mouth, $  Capias  far  ceo  tenant,  fur 
que  tienturrer  fttft  j'owte,  «Et  tpeujt 
cjtccptton0  nl  pica  piifc  pee  Pauiet. 
1.  Slue  itell  tnonftre  an  le  Court 
rait  tentt0  per  We  on  piefcriptt? 
Cm    2.  Slue  le  Capias  futt  le  p?i? 

titer  pjocc0*  SQuant  ai  pnntet  le 
Court  ntfotu  Del  ercepttotn  €t 
jnogment  pur  fe  plaintiff* 


Strode  againft   'jDeerwg.      En  tied 
Trw.  3  2  Car.  2.  Roll  905. 

TRefpafs  for  AfTault,  Battery,  and  Jupfiatlm 
Imprifonment.  The  Defendant  %l'"$™£ 
juftified  by  Warrant  of  a  Plaint  levied  %™t  '"fliZ 
in  the  Court  of  Record  in  tVeymonth,  cord,  mtnooA 
and  a  Capias  thereupon  ifTuing,  where-  &>tboitt  {hew- 
upon  Demurrer  was  joined,  aH  *■"«'»  "; 
Exceptions  to  the  Plea  were  ti 


and   two  ,,   r     . 

,  ,        the  Coift  he 

ikeil  by  held  hy Chart, 


Paitlet.  1.  That  it  is  not  (hewn  whe- 
ther the  Court  be  held  by  Charter  or- 
Prefcription.  2.  That  the  Capias  was 
the  firft  Procefs.  As  to  the  firft  the 
Court  allowed  of  the  Exception.  And 
Judgment  was  given  for  the  Plaintiff. 


6)'  Frefiripthn 


Smith  cerfi/s  Ridges.     Intr.  Trio. 
33  Car.  2. 

fXctiper  T  *  Patntf  necfare  en  Affump- 

debitat'  in  sol.  put  CMawg  tten&it' 
per  le  •iiiteffatc.  He  Defendant 
piece  que  ap?es  le  tno?t  9el  tnteflate, 
5  decant  atiniimftratton  grant,  ti  af= 
fittne  tin  plaint  en  ic  Coutt  He  (Ht= 
contoe  Londres,,oer.s  le  arcljcncfq; 


dc  Londres. 
1  Nclf.  Abr, 
1S4.pl.  11. 


Smith  againft  Ridges.  Entred  "Trin. 
33  Car.  2. 

THE  Plaintiff  declared  in  Ajfampfit*  Foreign  At- 
as  Adminiftrator  upon  zndebita?  tachment  hy 
in  30/.  for  Wares  fold  by  the  Inteftate.  the  C"P'"  °f 
The  Defendant  pleaded,  that  after  the  London' 
Death  of   the   Inteftate,    and    before 
Adminiftration    granted,    he    affirmed 
a  Plaint  in  the  Court  of  the  Sheriff 
of   London,    againft     the    Archbifhop 
Y  2  of 
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Foreign  At- 
tachments. 
See  Skinner 
516,  659. 
1  Salk  175- 
Cunib.  164, 
109,  299. 


Be  Cant5  (n  quel  U  appent  Be  grant 

aDrnuuTrl'iltton    ratione    Prserogativae 

fux  ve$  Mens  Be!  titteffate)  en  trefc 
pat's  rue  Ie  Cafe  fur  Aflumpfit  Bel 
inteftate  &I  L  cfcn&ant  pur  30,1.  muT 
tuo.dat'  per  le  jCcfettfiant  ill  tntc* 
ftate,  9  fuc  p?ocef£  bete  le  Stcbc= 
befque  ftiit  return  que  nihil  habet 

nee  eft  inventus,  &c.  €t  BOUCmOlT* 

'{Ire  ie  cuflome  tie  Londre  tie  ftyrain 
attachment,  f  que  tl  fflefme  Doit 
al  ititeffate  30 1.  $  nil*  aB  en  Up 
maineg,  a  p?ia  attachment  Bel  Bit 
Hewers  en  fe0  maines  fclonque  Ie 
Bit  ruftome,  $  alleBge  Ie  p?oceea= 
fnfcjS  cenDition  &  umm^t  en  ban 
frame  folonqtic  Ie  courfe  en  tiel 
cafe,  ft  ap?f 0  conclude  judgment  fi 
asion.  @uc  que  Ie  plaintiff  Be* 
tmfr,  9  Defendant  joptte*  Osborne 
pur  it  Plaintiff  monffre  que  Ie  pis= 
cef0  mention  en  le  bar  Bel  SDefcn-- 
Dnitt  ftiit  nlleBp  seffre  return  Be= 
bant  le  teffe  Be  ceo;  €t  fuit  cefpoit* 
fciic  que  cement  ceff  piece®  eft  er-- 
reniou0,  uncoje  judgment  eftennt 
Bone  en  Ie  cafe  fuc  ceo,  effopera 
tanque  il  foit  rebecfe  pec  T3?ief  Be 
<Erw*  €t  icv  le  judgment-  eft  Ie 
bar  al  aaton  Bel  plaintiff*  €t  put 
ceo,  juBament  tcp  fuit  o$tt  Beffce 
entre  put  le  Defendant,  nifi.  ap?eg 
ftiit  monffre  que  le  cuftome  eft  al- 
leBrre  que  fi  le  Betto?  mojuff  inte* 
ffafe,  $  tut  plaint  foit  afficmc  fiecjs 
Ie  aBminifttato?,  $  fi  p?ocef0  Sets 

ItlP  fOit  return  qtie  nil  habet,  nee  eft 
inventus,  &c.  qttC  CCff  CllftOttie  llCff 

purfne,  tn  le  plaint  affirme  berg  le 
Stcljcbcfque,  <$  Bone  le  juBrrment 
fmoftme  fuc  ceff  cuftcme  eft  boiB, 

quod  fuit  conceffum  per  totam   Cur. 

p^eter  Raymond  3iuftice  que  ftiit  ab= 

lent    propter   a^gritudinem.     Ct    te= 

fcibc  que  le  plea  Bel  Defendant 
fuit  infuffictent,  $  que  le  juBffment 
fuc  Ie  foirain  attachment  ne  fuit 
afcun  effoppel  a  Ie  plaintiff  icp, 
netteant  partp  a  ceo.  CtjtiBsmeut 
fuitBpneptirlepamtiC 


of  Canterbury  (to  whom  it  belonged  to 
grant  Adminiftration,  ratione  pneregc- 
ti'vte  face  of  the  Goods  of  the  Inteftate } 
in  Trefpafs  on  the  Cafe  upon  Affumpht 
of  the  Inteftate  to  the  Defendant  for 
30/.  vmt no  da?  by  the  Defendant  to 
the  Inteftate,  and  on  Procefs  againft 
the  Archbilhop  it  was  returned,  that 
nihil  habet  ncc  eft  inventus,  &c.  and 
then  (hewed  the  Cuftom  of  London  of 
foreign  Attachment,  and  that  he  him- 
felf  owed  the  Inteftate  30/.  and  had  it 
in  his  Hands,  and  prayed  an  Attach- 
ment of  the  laid  Monies  in  his  Hands 
according  to  the  Cuftom,  and  alledged 
the  Proceedings,  Condition,  and  Judg- 
ment in  good  Form,  according  to  the 
Courfe  in  fuch  Cafe,  and '  afterwards 
concluded  with  demanding  Judgment 
whether  the  Action  lay.  Whereupon 
the  Plaintiff  demurred,  and  the  Defen- 
dant joined.  Osborne  for  the  Plaintiff 
(hewed,  that  the  Procefs  mentioned  in 
the  Defendant's  Bar  was  alledged  to 
be  returned  before  the  Tefte  of  it,  and 
it  was  anfwered,  that  tho'  this  Procefs 
be  erroneous,  yet  Judgment  being  given 
in  the  Caufe  thereupon,  it  (hall  ftand 
till  it  be  reverfed  by  Writ  of  Error. 
And  here  the  Judgment  is  the  Bar  to 
the  Plaintiff's  Action,  and  therefore 
Judgment  here  was  ordered  to  be  entred 
for  the  Defendant,  nifi.  Afterwards  it 
was  (hewn,  that  the  Cuftom  is  alledged 
that  if  the  Debtor  died  inteftate,  and 
a  Plaint  be  affirmed  againft  the  Admi- 
niftrator,  and  if  Procefs  againft  him  be 
returned  that  nil  habet  nee  eft  inven- 
tus, &c.  that  this  Cuftom  is  not  pur- 
fued  in  the  Plaint  affirmed  againft  the 
Archbifhop;  and  then  the  Judgment 
founded,  on  this  Cuftom  is  void,  which 
was  granted  by  the  whole  Court,  ex- 
cept Raymond  Juftice,  who  was  abfent 
being  fick.  And  refolved  that  the  De- 
fendant's Plea  was  inefficient,  and  that 
the  Judgment  on  the  foreign  Attach- 
ment was  no  Eftoppel  to  the  Plaintiff 
here,  being  no  Party  to  it.  And  Judg- 
ment was  given  for  the  Plaintiff 


U 


The 


Term.  Mich.  3  5  Car. 


107 


Certiorari, 
J'urjudgm't 
per  2  Ji.fti: 
ces  del   Par 


put 


20  1 


ltll 


le  Statute 
vers  Hunt- 
ing enPiuks 
1  Salk.  1.8 1, 
181. 
poll.  io> 


Le  Roy  ccrf/tsB  rig?. 

C  dl  K  un  eonnfSion  (pur  ftttfltfng 
O  en  un  parUecoiitce  a!  €ftatute 
il  ^uoirment  pur  fe  penalty  Be  20 1. 
Done  per  leffatute)  centos*  a!  B.  r. 
pec  Certiorari,  jFitit  mouc  a  quafber 
ceft  reco?B  pur  inrufficiencu,  $  le 

Cafe  Be  Berry,  Roll.  Abr.  "i  part, 
743.pl.  11.  fmt  Cite,  Oil  pCCCroke 
&  Brackley,     COfflHCtfCn  put  DCClDCr 

Beg  gtartriortcg  ofce  Mm  "octant 
fceur  1iumce£Bel  pair  siiforauent 
fur  ceo  folenque  le  atct'  Be  7  Jac- 
cap.  1 1  .poet  cfttc  reverie  fnnsuziff 
Be  (Errbj,  s-  per  cur,  en  female 
manner,  fur  Ic  Statute  uer*s  ujoot-- 

f I!ff»     39C0  pet  Pemberton  CijlCf  3U-- 

fnce  U  pact)?  ooit  eftrc  mile  a*  ton 
Tsncf  ne  ©rco?,  $  ne  rait  Gone  per* 
'nut  Be  quafijer  on  revcrfer  ceo  per 

motion  fur  le  Certiorari.  Q3C0  a* 
pK£  Pemberton  Qffcntailt;  CrCfptl'on 

tuft  pule  ai  ie  Bit  jucisttient  per 

fllMiOll  fill*  l£  Certiorari. 


7'he  King  againft  Brigs*. 

UPON  a  Conviction  (for  Hunting  Cchi'nran 
in  a  Park  againft  the  Statute,  and  <•»  a  T"4- 
Judgmenc    for    the    Penalty   of  20/.  %%%sl?*he 
given  by  the  Statute)  removed  toJ?.R.  p"£'eforio]i 
by  Certiorari,    It  was  moved  to  OjUafh  on  the  Statute 
this  Record  for  Infufficiency,    and  the  "spirf  *&*** 
Cafe  of  Berry,    Roll  Abr.    1  part  743.  *&i»P"** 
pi.  11.  was  cited,    where  'by  Croke  and 
Brackley  a   Conviction  for  killing    of 
Partridges  with  Nets  before  two  Jufti- 
ces  of  the  Peace,  and  Judgment  there- 
upon according  to  the  Statute  of  7  Jac. 
cap.  11.  may  be  reverfed  without  Writ 
of  Error,  and  in  their  Opinion,  in  like 
Manner,  on  the  Statute  againft  Shoot- 
ing.    But  by  Pemberton  Chief  Juftice 
the  Party  ought  to  be  put  to  his  Writ 
of  Error,  and  he  was  not  then  permit- 
ted to  quafli  or  reverie  it  by  Motion 
on  the  'Certiorari.    But  afterwards  Pem- 
berton avfenting,    Exception  was  taken 
to  the  faid  Judgment    by  Motion   on 
the  Certiorari. 


Cafe  verftts  Dare.  Pafc.  33  Car.  2.     Cafe  againft  "Bare.  Tafc  33  Car.  2. 


5  Keif.  Abr. 
ss5.pl.  3. 

Arbitrators 

6  Umpire 
potent  aver 
concurrent 
authority 
quant  a! 
*emps  fcil't 
conditional- 
men  t  ncmy 
itbfoiumcnr. 


D€C  fur  ooliptt'on  ooe  CQnBi= 
tion  I  petfa?ttret  ?e  ftgftft)  Tie 
J.  s.  $  J.  N.  limit  que  \H  \t  font  Be= 
want  ou  Cur  U  p?imer  jour  oe  July, 
0  CI0  ne  font  cone,  fe  umpiraae  hz 
j.  D-  Mint  iiue  i!  U  fait  rat  ou  oe'= 
bant  le  fecono  jour  Be  July.  Le 
Defendant  pieae,  v.ui  nrtntremcnt 
oe  umpirage*  pontiff  teplj?  que 
leg  arbttratojs  ne  fefoucnt,  mesr 

fjUC   ie  Qlmpite  primo  die  Julii  fit! 

fon  umpirage,  fctf't  que  fe  iDefcn-- 
ssant  pavcrn  tut  fltmme  Sargent  al 
plaintiff  $  que  fro  parting  ferront 
mutual  rcleafirss  Be  touts  mattery 
jufque  ai  jour  Bel  umpirage,  $  afc 
fiitne  le  ojeacfj  pur  nonpayment 
fcei  argent*  Stir  ucmurrer,  Treby 
3&ecojoer  Be  Londres  pufoit  oeur 
erccptiong  pur  le  SDefenuaitt*  *. 
due  fe  umpirage  fuit  fait  oeoant  fe 
temps  allot  a  fuu  per  le  fubmilfioin 
Car  Ug  arbitrator  as  tout  fe  pu= 
mcr  jour  Be  July  a  faire  lour  agarB* 
<£t  ccft  uiiipirage  fuit  fait  fur  ie  Bit 
primer  jour.  €t  ti  tite  Roil.  Abridg. 

Tit-    Arbitrement,    pag.    262.    pi.    6. 

ou  ie  cafe  eE  ie  mefme  coe  le 
cafe 


DEBT  on  Bond  with  Condition  to  Artitrrtm 
perform  the  Award  of  J.  S.  and  and  Umpire 
J.  N.  fo  that  they  make  it  before  or  ''•1'>'  h""je 
on  the  firft  Day  of  July-,   and  if  they  X™,'f " 
make  it  not  then,    the    Umpirage  of  t he  Tithe,  '<.  c 
J.  D.  fo  that  he  make  it  on  or  before  cmditiorhtiy, 
the  fecond  Day  of  July.     The  Defen-  •"*'#*«'#< 
datit  pleaded,    no  Arbitrement  or  Um- 
pirage.    The  Plaintiff  replied,  that  the 
Arbitrators  made  none,    but  that   the 
Umpire  primo  die  July  made  his  Um- 
pirage, fell,  that  the  Defendant  mould 
pay  a  Sura  of  Money  to  the  Plaintiff, 
and  that  the  Parties  mould  give  mutual 
Releales  of  all  Matters  unto  the  Day 
of  Umpirage,  and  affigned  the  Breach 
for  Non-payment  of  the  Money.     On 
Demurrer,  I'reby,  Recorder  of  London, 
took   two  Exceptions  for  the    Defen- 
dant.   1.  That  the  Umpirage  was  made 
before   the  Time   allotted  to   him  for 
the   Submiflion.     For    the   Arbitrators 
had  all  the  firft  Day  of  July  to  make 
their  Award.     And  this  Umpirage  was 
made  on  the  faid  firft  Day.  And  he  cited 
Roll.  Abridg.  'Tit.  Abitremcnt,  p.  262.  pi. 
6.  where  the  Cafe  is  the  fame  with  thtf 
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Srvlc  506. 
2VenC.ii3 
&c. 

5  Levins 
265,  264. 


caCc  f:l  fear,  stanjunse  que  Ic  timfJfc 
c.htp  Hut  Unit;,    B3es  riTanie  per 

Pemberton  CijfefC  S.UffiCf,  Jones  $ 
S^vl  Rep.  Dolben  (Raymond  segrotantej  0\\C  iC 

,-4t>ibde  umpKaae  fui't  him  fatt,  pur  ceo, 
Dci»v.iye«qijg  |C3  parties  tiWmit  erpjeffe- 
iye.it  "cone  ie  ttt  p?imer  iotir  ai 
timcircpur  mention  Bel  rest  au-- 
tfjcit'tp,  $  fcrro;t  Dure  a  teieser  at 
am  yart  Del  temps  iffint  allot.  <£t 
tic  ne  penfeieni  Is  rrafon  Del  reO> 
jfatfan  nd  cafe  cite  neffre  n'atcittt 
f&ea,  fcificet  que  ic  Court  fercctt 
tn  ccr.fufion  (u  leg  actitrnto?3  $ie 
Omnre  out  fait  federal  attains)  ne 
fir.jtiKKCt  quel  Be  cur  fecreit  fcon, 
Car  Ie  aa;arB  Bts  Arbitrators  £er= 
reft  anjunrts  \m\  fsis  fefiwent  af? 
tun  5  ® es  ft  non  cone  le  umpirage 
Ivrra.  €t  mil  ecttfufceit  fur  con* 
cticwnce  Be  nutijojttp  quant  al 
temos*  Car  Ie  (Umpire  nan  con* 
cuiTence  aftroltitcment,  meg  loic» 
ntent  ccnnittonalment,  fi  leg  at* 
fcttratoiss  ne  fcfdperit  again  Being 
ie  temps*  €t  tic  concctueront  ic 
cafe  cite  i\t  ftiit  bone  Lcp*  vide 
Roil.  Abr.  261.  pi.  3-  Latttet  creeps 
tion  fttit  que  leg  OonOS  Be  fubmtO 
Con  ferwnt  releafe  pet  cell  arjnrtu 


Wickham    oerfiu    Taylor.     Intr. 
Pafch.33.TCar.  2.  B.  R. 

Asfumpfit  pur  mates  sennit', 
fat>B  feBerat  Moves,  it  Defem 
Bant  picBott  tut  agreement  a  paver 
91.  ?  tie!  funtme  come  $&\.  Livefay 
taxaret  pur  coftg  en  iatisfaaton 
'Be  touts  matters  enter  ics 
parties,  $  alfcnp  mutual  a  flump- 
fits  a  ceo  performer,  g  Bone  man* 
ffrait  Ie  taxation  Be!  coifs  per  Live- 
fay  $  notice  nel  ceo  $  tenner  Bel  9 1- 
ft  leg  coils  $  uncojc  pjiff*  Le  ]plaih> 
tiff  nemut  rreiierainicnr,  €t  reroiue 
per  Cur.  fi  aSion  ne  fott  Bone  fur 
mutual  piomtfc  ai  temps  nel  af- 
fumpfit,  tiel  aitumpCt  neff  fiat  ai  p2t= 
ai  action*  Sitrtwent  pro  Quer.mfi. 


London. 
Accord 
pleaded. 
Vide  ante 
6  &  148. 
1  Nelf.  Ab 
iq.  pi.  14. 


Cafe  at  Bar,  and  adjudged  that  the 
Umpirage  was  void.  But  refolved  bv  TTewRepz- \. 
Pe?«£«t^ChiefJuftice,  Jones  and  Del  G>/i  tf'Dck- 
bea,  (Raymond  "being  fick)  that  the  ^ff"-^ 
Umpirage  was  well  made,  for  that  the 
Parties  had  exp-refly  given  the  faid  firft 
Day  to  the  Umpire  for  executing  of 
his  Authority,  and  it  would  be  hard  to 
rejed  any  Part  of  the  Time  fo  allotted. 
And  they  did  not  think  the  Reafon 
for  the  Refolution  of  the  Cafe  cited 
to  be  of  any  Force,  fcil.  that  the  Court 
would  be  in  Confufion  (if  the  Arbitra- 
tors and  the  Umpire  had  made  feveral 
Awards)  to  adjudge  which  of  them 
ihould  be  good.  For  the  Award  of  the 
Arbitrators  mall  be  adjudged  good,  if 
they  had  made  any,  but  if  not,  then 
the  Umbirage  fhall  bind.  And  there 
is  no  Confufion  on  Concurrence  of  Au- 
thority as  to  Time.  For  the  Umpire 
had  no  Concurrence  abfolutely,  but 
only  conditionally,  if  the  Arbitrators 
made  no  Award  within  the  Time.  And 
they  conceived  the  Cafe  cited  was  not 
good  Law.  See  Roll.  Abridg.  261.  pi.  3. 
The  other  Exception  was,  that  the 
Bonds  of  Submiffion  would  be  releafed 
by  this  Award. 

Wickham  againft  Taylor.    Entred 
Tafc.  S3  Car.  2.  B.  R. 

A  Sfitmpfit  for  Wares  fold,  laid  fe-  London. 
±\  veral  Ways.  The  Defendant 
pleaded  an  Agreement  to  pay  9  /.  and 
fuch  Sum  as  Mr.  Livefay  mould  tax  for 
Cofts  in  Satisfaction  of  all  Matters  be- 
tween the  Parties,  and  alledged  mutual 
Ajfumpfits  to  perform  it,  and  then 
fhewed  the  Taxation  of  the  Cofts  by 
Livefay,  and  Notice  thereof,  and  Ten- 
der of  the  9  /.  and  the  Cofts,  &  tin- 
core  prijl.  The  Plaintiff  demurred  ge- 
nerally, and  it  was  refolved  by  the 
Court,  if  an  Action  be  not  given  on  a 
mutual  Promife  at  the  Time  of  the 
Ajpimpfit,  fuch  Affumpfit  is  no  Bar  to 
the  former  Action.  Judgment  for  the 
Plaintiff,  nifi. 


Le 
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Lc  Cafe  de  Vifconts  de  Ldndres  &    The  Cafe  cf  the  Sheriffs  of  London 
Middlefex.  and  Middkfexi 


Certiorari. 
Ante  167. 
Apres  fine 
impofe  per 
Juftices  de 
Paixextraft 
a  le  Ef- 
cheq\  B.  R. 
ne  voet  in- 
tromitt'  ove 
le  order  co- 
ment  return 
la  fur  Cer- 
tiorari ne 
fuffer  ceo 
deftrc  file. 


S2J&  tilt  Certiorari  tiUK  Sttfft'CeS 
Del  PaljC  ptir  If  COUlttp  DC  Mid- 
dlefex put  tout0  2D$erss  toucljant 

IC0  mtOm$  De  Middlefex,    H  EUtt 

certifie  que  a  tfel  ©effiou,  tenuis 

flit  Lundy  fl  futt  GDiTitt  qtIC  U  G3t-- 

cont  en  perfon  attenDjoit  le  Court 
flit  ie  Mercredy  enftiant  (le  caufc  Be 
cell  ©?Der  futt  put  tea  que  le  @uu» 
Dicont  refufe  a  reformer  lc  panel 
Bel  ®?anD  3lnqueff  fclonqtte  lc  Di- 
reSions  Del  Coutt)  at  le  Dit  taut, 
ferem't  futt  fait  que  Ie  ©?Dct  fust 

fttUe  perfonallpfUtPilkinton  $  Shute 

aoonque  (Hicontg,  queue  efteantae* 
manD  lis  ne  appearont*  Ct  fut 
ceo  le  Coutt  trnpofe  tut  fine  De 
100 1.  que  futt  etttnff  al  Court  De 
Crcljequcr  fut  uit  S^anOate  tie! 
Cfjief  'Baron*  @>ut  tout  ceft  mat* 
tet  certifie  (pzeter  le  caufe  Del  £>i- 
Det)  Treby  Eeco?Der  mooc  que  le 
return  ferroit  file*  S^cg  le  Court 
eeo  Dcm>,  Cat  le  fine  effcant  ejetraa 
ring  lc  efcljequer,  lc  o?Der  futt  er= 
earn,  faltem  en  parr,  $  tfeiment 
mte  ne  futt  proper  pur  ie  Court  De 
tntromitter,  car  celt  fetrott  ne  an* 
tfctpater  le  aungment  De  Cfcljc= 
quer  cu  le  entire  matter  putt  effre 
p?operment  Determine,  $  tffint  ftitt 

fait  en  It  Cafe  De  %\t  Thomas  Read 
faDCS  CJtCGnt  De   Hertford,    on  fe 

fine  $  le  caufe  De  impofet  De  ceo 
fuit  confiDer  $  Determine  per  leg 
ISarongf* 


ON  a  Certiorari  to  the  juftices  o?  After  d  Fine 
the  Peace  for  the  County  of  Mid-  fet  b  thejp.- 
dlefex,    for   all   Orders    touching    the  ft""  °f fea:* 
Sheriffs  of  Middlefex,  it  was  certified,  fXlier 
that  at  fuch  a  Seffion  held  on  Monday,  B.R.wUlnoi 
it  was  ordered,   That    the   Sheriff  in  intermeddle 
Perfon  fhould  attend  the  Court  on  the  ™'th  the  0r~ 
Wednefday  following    (the   Reafon   ^Z'neTthTe 
this  Order  was,    becaufe  the    Under-  on  Ccrtiora- 
Sheriff  refufed  to  reform  the   Panel  of  ™,  nor  fuffe-.- 
the  Grand  Inqueft,   according  to  the  '* '"  bef-led' 
Dire&ions  of  the  Court)   and  the  faid 
Day  Oath  was   made  that  the  Order 
was  ferved  perfonally  on  Pilkington  and 
Shute,  then  Sheriffs,    who  being  called 
did  not  appear.     And   thereupon  the 
Court  fet  a  Fine  of  ioo/.    which  was 
eftreated  to  the  Court  of  Exchequer  on 
a  Mandate  of  the  Chief  Baron.     On 
this  whole  Matter  certified  (befide  the 
Reafon  of  the  Order)  "treby.  Recorder, 
moved  that  the  Retorn  fhould  be  filed. 
But  the  Court  denied  it  ;  for  the  Fine 
being    eftreated   into    the    Exchequer, 
the  Order  was  executed,    at   leaft   in 
Part,  and  fo  it  was  not  proper  for  the 
Court  to  intermeddle,  for  it  would  be 
to  anticipate  the  Judgment  of  the  Ex- 
chequer, where  the  whole  Matter  might 
be  regularly  determined,  and  fo  it  was 
done  in  the  Cafe  of  Sir  Thomas  Read, 
late  Sheriff    of  Hertford,    where    the 
Fine,  and  the  Caufe  of  impofing  of  it 
was  confidered  and  determined  by  the 
Barons. 


Prattle  verfirs  King.    7//?r.Trin.  33    Trattfe&gsan&Kwg.  Entred  Trk 
Car.  2.  33  Car.  2. 


ASionen  le 
debet  &de- 
tinet  per 
rent  com 'c  le 
PI'  entitle 
luy  mefme 
(come  Exe- 
cutor) al  re- 
verlion  del 
terme  a  que 
le  rent  eft 
incident. 
1  Nelf.  Abr. 
tfn.  pi.  4. 
Skinner  5. 
1  Levinz, 
250,  251. 


EB  Debt  pur  rent  fur  leare  put 
ang  fat't  pet  le  Ccffato?,  le  re= 
Seruon  Del  term  pur  angetteant  en 
le  Ctecuto?  plaintiff,  il  Declate 
(Itip  normant  Ctecuto?)  put  tent  en= 
cur  ap?e0  ie  ntojt  Del  Ceffato?,  $ 

aatOtt  pO?t  en  Ie  debet  &  detinet.  Ct 

pur  ceil  caufc  Ie  DefenDant  Demur* 
Holt  pro  Quer.  ^ffioit  Doict  e(rrepo?t 

en  le  detinet  tantum,  $  CItC  ie  IRtllC 
en  Hargrave's  Cafe,    5   Co.  31.  Clt 

tout0  cafes  ou  Crccuro?s  font  ara 
De  nofmcr  em  mefme  Ctecutow, 
enafcun  asion  po?t  per  cut  le  TSjtef 

fCtta   en  Ie   detinet  tantum,    20  H. 
6.4. 


IN  Debt  for  Rent  on  a  Leafe  for 
Years  made  by  the  Teftator,  the 
Reverfion  of  the  Term  for  Years  be- 
ing in  the  Executor  Plaintiff,  he  de- 
clares (naming  himfelf  Executor)  for 
Rent  incurred  after  the  Death  of  the 
Teftator,  and  brings  his  Adtion  in  the 
debet  fc?  detinet.  And  for  this  Caufe 
the  Defendant  demurred.  Holt  propter. 
The  A&ion  ought  to  have  been  brought 
in  the  detinet  only,  and  cited  the 
Rulejn  Hargrave's  Cafe,  5  Co.  31.  In 
all  Cafes  where  Executors  are  obli- 
ged to  name  themfelves  Executors  in 
any  Aclion  brought  by  them,  the  Writ 
fhall  be  in  the  detinet  only,  20  H. 
6,4. 


ABlon  in  the 
debet  &  de- 
tinetforRe71ti 
though  the 
Plaintiff  en- 
titles himfelf 
(_as  Executor) 
to  the  Reverji~ 
on  of  the  Term 
to  which  the 
Rent  is  inci- 
dent. 
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6.  4.  la  cite,  rcCoHie  en  Betst  fur  at* 
mages  Be  accompt  Be  afltjynment 
Bcs  $uBitoj0  pet  air  mefme.  CEt 
ii  nu.tt  cite  18  h.  8.  3.  que  0  Cre- 
ditor Be!  LefTo?  poitant  aSion  Be 
Befct  pur  arrerages  encurte  en  lour 
temps,  ie  %iuz  Terra  en  Ie  detinet 
tantum,  que  femble  Beffre  cafe  en 
point*  (^es  mil  tiel  care  poet  o 
fire  troise  en  ie  ItB?e  cite.)   ^e0 

per  Cur.  ie  OfltiOIt  Cft  BtCll  P0?t,  €t 

Bttserfitp  pjt'fe  cntre  cijofes  en  aat* 
cn,  $  Cijatteis  en  pofleffioiu  Car 
quant  al  ci)ofe0  en  aSfon  Ie  Ti3?icf 
Terra  imt  fott0  en  ie  detinet  tantum, 
come  en  ie  cafe  Barrerage0  Be  ac- 
count ou  ie  Butp  ftiit  cijore  en  aStott 
Sieft  en  ie  Ceftatw  $afcettam  foie- 
mmt  per  legs  auBito?0+  €t  ttenjs 
ftrra  affets  ia  tanque  ie  Crecuto? 
aB  recooet  ie  Butp  $  aB  ceo  en  fe0 
ttiatnesf*  $3e0  en  ie  cafe  al  bar,  ie 
reBerfion  Bci  terme  eft  en  ie  Cre- 
ditor isnnieBiatement  per  mojt 
Bei  Cettato?,  $  mm  affets  en  fe0 
tnaine0  immeBiatcment  pur  Ie  en- 
tire Balue  Be  ceo,  €t  il  neft  tenus 
Be  lup  nofmer  Crccutc?  en  Ie  Q3?ief 
ou  Be  pjouueer  leg  letters  teftamem 
tarp.  $&cs  Ie  monftrans  que  il 
eft  Crccuto?  eft  foiement  Be  lup 
conBepcr  title  al  reBerOon  Bel  terme, 
n  quel  Ie  rent  eft  tnciBent*  Ct 
juBirment,  nifi. 


6.  4.  there  cited,  refolved  in  Debt  on 
Arrears  of  Account  of  Alignment  of 
Auditors  by  themfelves.  And  he  alfo 
cited  18  H.  8.  3.  that  if  Executors  of 
the  LefTor  bring  an  Action  of  Debt  for 
Arrears  incurred  in  their  Time,  the 
Writ  mall  be  in  the  detinet  only,  which 
feems  to  be  a  Cafe  in  Point.  But  no 
fuch  Cafe  can  be  found  in  the  Book 
cited.)  But  per  Cur.  the  Action  is  well 
brought,  and  a  Difference  taken  be- 
tween Things  in  Action  and  Chatties 
in  Poffeffion.  For  as  to  Things  in 
Action,  the  Writ  mall  be  always  in  the 
detinet  only,  as  in  the  Cafe  of  Arrears 
of  Account,  where  the  Duty  was  a 
Thing  in  Action  vefted  in  the  Teftator, 
and  afcertained  only  by  the  Auditors. 
And  nothing  fhall  be  Affets  there,  till 
the  Executor  has  recovered  the  Duty, 
and  has  it  in  his  Hands.  But  in  the 
Cafe  at  Bar,  the  Reverfion  of  the 
Term  is  in  the  Executor  immediately 
by  the  Death  of  the  Teftator,  and  fo 
Affets  in  his  Hands  immediately  for  the 
entire  Value  of  it.  And  he  is  not  bound 
to  name  himfelf  Executor  in  the  Writ, 
or  to  produce  his  Letters  teftamenta- 
ry.  But  the  Shewing  that  he  is  Exe- 
cutor, is  only  to  convey  to  him  the 
Title  to  the  Reverfion  of  the  Term, 
to  which  the  Rent  is  incident.  And 
Judgment  was  given,  nifi. 


2  Nelf.  Abr 
998.  pi.  13. 
Raym.  456. 

Skinner  10. 


Morgan  verfus  Vaughan.    Intr. 
Mich.  26  Car.  2.  Rot.  207. 

EEro?  fur  juBgtnent  en  Ie  <JD?anB 
©efl'icn0  Be  Brecon  en  Dottier, 
fuit  afftgne  que  Ie  tenant  efteant 
Being  age  appiert  per  attomei),  $ 
alleBge  que  fuit  Bein0  age  al  Abur- 

gavenny  eil  Ie  CCtUltp  Be  Monmouth ; 

Ct  tiTuc  efteant  jopite  fnr  Ie  nonage, 
il  fuit  trp  per  tut  3urp  Be  (Htflte"be 

Aburgavenny,  $  tt'OBe  pUl*  Ie  WMW 

tiff  en  Ciro?,  Poiiexfen  pur  Ie  De= 
fcnBant  molte  en  atrcett  Be  luBgnft* 
1.  fflue  U  plaintiff  en  ce  O^fcf  Be 
Crro?  appiert  per  attojnp,  $  fuit 
Beius  age  al  temp0  Be  T5?ief  po?t 
come  appiert  Bel  reco?B  icp,  car  il 

OlIeBgC  que  7  Sept.  20  Car.  2.  tl  fttit 
setat.  14  armor.  &  non  amplius  $  f{  aB 

po?t  fon05?ief  Be€rro?4  julii,  26 

Car.  2.  g  eil   Term.   Mich.  leqUCllt' 

aflijjn  ie  erro?  oBantBit  per  atto?.- 

JIP  tj  ft  7  September,  20  Car.  il  fuit 


Morgan  againft  Vaughan'.    Entred 
Mich.  26  Car.  2.  Rot.  207. 

ERror  on  Judgment  in  the  Grand 
t  Seflions  of  Brecon  ia  Dower,  was 
affigned  that  the  Tenant  being  under 
Age,  appear'd  by  Attorney,  and  al- 
ledged  that  he  was  under  Age  at  Abur- 
gavenny in  the  County  of  Monmouth  ; 
And  Iffue  being  joined  on  the  Nonage, 
it  was  tried  by  a  Jury  of  the  Vifne  of 
Aburgavenny ■)  and  found  for  the  Plain- 
tiff in  Error.  Poiiexfen  for  the  Defen- 
dant moved  in  Arreft  of  Judgment. 
1.  That  the  Plaintiff  in  this  Writ  of 
Error  appear'd  by  Attorney,  and  was 
under  Age  at  the  Time  of  the  Writ 
brought,  as  appears  of  Record  here;  for 
he  alledges  that  7  Sept.  20.  Car.  2. 
he  was  a.  tat  is  14  annor.  &  non  am- 
plius. And  he  had  brought  his  Writ 
of  Error  4  Julii,  26  Car.  2.  and  in 
Mich,  Term  following  affigned  the 
Error  aforefaid  by  Attorney.  And 
if  7  September  20.  Car.  he  was 
4  atat. 
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setat.  14.  05t$>  &  non  amplius  CO  me  ii 

aa  r  jficme  fur  rtxo^D,  a  \nx  ceo  eft 
Efrcppe  a  Hire  ie  contrrro,  ii  he  putt 
clfrc  Dei  agr  De  21  rl  afimnrment 
Del  €noh  &z  pit*  lm>  coment  le 
»$.  leu  ncff  fort  ntatei'tai,  (an*  H 

armor.  &  non  amplius)   @C0   0?€   JC 

isiiuntiff  {want  i Hi n t  pleae,  ii  efi  e= 
ffoppe  a  Dire  nfinm  contrary  ou  re= 
pttgitont  n  ceo,  $  pur  crfr  it  cite, 

Hobart,  Cafe  de  Heard  &  Baskevvile, 
<J  Ic  CH\C  De  Moone  &  Andrews  la,  $ 
Co.  4.  foi.  42.  a.  &  Palmer  p.  J53- 
Cafe  de  Heydon.     Sed  non  allocatur, 

car  Ie  nij.  luff  Ie  material  part 
Dd  tffue,  Ic  (uofhmce  ell  Deing  21 
aits,  9  per  confequence  ic  matter 
alleDge  en  Ie  in'?,  ne  poet  effeppe, 
car  lie  Da  ai  tyott  eel  aSion*  2.  fuic 
nbjea  que  ie  trial  fait  mal,  car 
SDctBcreffcant  un  real  agton,  erro? 
fur  ceo  eft  Be  tnefme  iz  nature,  $ 
roefcun  Bftie  fopnc  en  ceo  Doit  elite 
Up  ou  Ie  terre  en  DenianD  giff,  Cr. 

3.  818.  Cafe  de   Green  verfus  Rofle. 

Roil.  Tit.  Trial  604.  la  ie  trial  tutt 
en  weftm.  ou  Ic  'Brief  fuit  po?t  $ 
contma?ancp  r.uri  alleage  la,  $  ie 

OjigtUrJ  aStOtt  fUlt  Ejectione  firms, 

meg  itv  formal  a&i'an  eft  real  $ 
itul  conimojaneyfulccgc  ai  Aburga- 
venny Ott    ie  trial  flltt,  €t   fi   ceil 

trial  recta  aDjuBge  ban  ie  plaintiff 
en  erro?  fur  tiel  allegation  ancra 
liuertp  a  traljrr  Ic  DefenDant  a 
quel  lieu  it  alatff  pur  ie  trial*   Sed 

non  allocatur,  $  pet  tOUt  IC   COttlt 

ferktim  fe  trial  fuit  aficts  botu 
Car  1.  Ie  allegation  que  Dciris>  age 

f.I   Aburgavenny   idem   Cff  C0U1C  Of? 

leDgce  commorancy  la  folonque,  le 
Cafe  en  Roll.  604.  et  quant  ai  na» 
turc  Del  original  aaion,  Difference 
fuit  prtfe  ou  Ic  title  Depeiia  fur  nan* 
aire  allcBac  (j  ou  ie  nonage  cff  piece 
(come  i'cp)  come  matter  Dei)or0, 
en  Ie  primer  cafe  Ie  trial  rerra  "ou 
ic  terre  gift,  nemp  en  Ie  nuter,  f. 

Tit.  Vifne  63.  39  H.  6.  49.  Bulftrode 
part  1.  129.  Cafe  de  Orde  verfus 
Moreton.     €t  ftir  CCO  jUDgmefit  ftll't 

Done  pur  le  plaintiff  en  error,  nifi. 

?Qer,  poftea  Pollexfen  mODC  (illt  U 

rceorB  ne  fuit  remove  per  ce  'Brief, 
tat  it  13?tef  eft  De  terres  en  Ie  pa-- 
nflj  De  Cumday,  $  le  tccorD  rrmoac 
eft  De  terregi  en  e    parcel)  De  St; 

Michael  Cumday.  €t  (lit  CCft  matter 
Cur.  advifare  vulr. 


at  at-  14.  but  &  non  amplius  (as  he  has 
affirmed  upon  Record,  and  therefore 
is  eftopped  t6  fay  the  contrary),  he 
cannot  ue  of  the  Age  of  21.  at  the 
Affignment  of  the  Error.  And  in  his 
Opinion,  akho'  the  -viz.  here  is  nol 
very  material  (vi%.  14.  annor  &  non 
amplius')  yet  now  the  Plaintiff  having 
fo  pleaded,  he  is  eftopped  to  fay  any 
thing  contrary  or  repugnant  to  it,  and 
for  this  he  cited  Hobart,  &/.t/^»2''"j 
and  Baskervillc,  and  the  Cafe  of  Moorit  ^"eJl 
andylndreivs  there,  and  Co.  4-.fr I.  42.^.  Dyel-  a's. 
and  Pal.er,  p.  153.  Hey chns  Cafe, 
Sed  non  allocatur  ;  for  the  viz.  is  not 
the  material  Part  of  the  Iffue,  the  Sub- 
ftance  is  under  21  Years,  and  by  Con- 
fequence  the  Matter  alledged  in  the 
viz.  cannot  be  eftopped,  for  it  goes 
not  to  the  Right  of  the  Aciion.  2.  It 
was  objeded  that  the  Trial  was  ill, 
for  Dower  being  a  real  Aclioh,  Error 
thereupon  is  of  the  fame  Nature,  and 
every  HTue1  joined  in  it,  ought  to  be 
tried  where  the  Land  in  Demand  lies. 
Cr.  3.  818.  Cafe  of  Green  againft  Kcjfe. 
Roll.  Tit.  Trial  604  there  the  Trial 
was  in  IVeftm.  where  the  Writ  was 
brought,  and  Commorancy  alfo  alledg- 
ed  there,  and  the  Original  Aciion  was 
Ejeffione  frui£^  but  here  the  Original 
Aciion  is  real,  and  no  Commorancy 
alledged  at  Aiurgavenny,  where  the 
Trial  was.  And  if  this  Trial  fhall  be 
adjudged  good,  the  Plaintiff  in  Error 
on  fuch  Allegation  fhall  have  Liberty 
to  draw  the  Defendant  to  what  Place 
he  pleafes  for  the  Trial.  Sed  non  alio-  xffyrre  Tr,al 
catur :  And  by  the  whole  Court  fori-  of  Nonagz 
at im,  the  Trial  was  good  enough,  jbalibc. . 
For  r.  The  Allegation  of  being  with- 
in Age  at  Aburgavenny  is  the  fame  as 
to  alledge  Commorancy  there,  accord- 
ing to  the  Cafe  in  Roll.  604  And  as 
to  the  Nature  of  the  Original  Aciion, 
a  Difference  was  taken,  where  the  Ti- 
tle depends  on  Non-age  alledged,  and 
where  the  Non-age  is  pleaded  (as  here) 
as  Matter  dehors.  In  the  nrft  Cafe  the 
Trial  fhall  be  where  the  Land  lies, 
not  in  the  other,  F.  Tit.  Vifne  63. 
39  //.  6.49.  Bulftrode  part  1.  129.  Cafe 
of  Orde  againft  Moreton.  And  upon 
this,  Judgment  was  given  for  the  Plain- 
tiff in  Error,  nifi.  But  afterwards  Pol- 
lexfen moved  that  the  R  ecord  was  not 
removed  by  this  Writ,  for  the  Writ  is 
of  Lands  in  the  Pari fh  of  Cumday.  And 
the  Record  removed  is  of  Lands  in 
the  Parifh  of  St.  Michael  Cumday.  And 
on  this  Matter  Cur.  advifare  vult. 


Plolmes 


Ikin.es 
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Holmes  »«■/«;  Meyncl.   tntr.  Trin.    J/o/#w   again  ft   Bey  ml.      Entred 
2 1  Car.  2.  Rot.  1 1  o 2.  2w/.  3 1  CVwv  2-  £of .  1 1 6.2.. 


Devifc. 

2  Nclf.  Abr. 

949.  i°- 
Raym.  452. 
Pollexf.  425. 

Skinner  17. 


Croffc  re- 
mainder per 
implication, 
on  ell  un 
precedent 
devifc  per 
cxprefs  li- 
mitation. 


Devifc  go- 
Verne  per 
intention 
foit  il  cx- 
prefs per 
apt  parols 
ou  nemy. 


E'    fl  Cj'eament  pur  It  s^anno?  Be 
Meynel  Langley  ell  Com'  Derby. 

@ur  non  cui'  tunc  efteant  jopne  $ 
trie  al  bar  un  ©penal  derma 
fuit  troUe  5  Cn  quel  Ic  matter  en 
iep  BepenD  folement  rue  un  netitre 
esf  les  parols  enfttant*   i  devife  all 

my  Lands  in  $&zyMl   Mti$U$  (US 

terres  en   queCHon)  unto  my  two 

Daughters,  <£u?a6et!j  and  Sltue  ^|* 
itcl,  and  their  Heirs,  equally  to  be  di- 
vided betwixt  them  •  and  in  cafe  they 
happen  to  die  without  Iffue,  then  I 
give  and  devife  all  the  faid  Lands  to  my 
Nephew  jjftfinrffi  $&tyM%  eldeft  Son 
of  my  Brother  JHKtHiam  95ePUCl  de- 
ceafed,  and  to  the  Heirs  Male  of  his 
Body,   with   divers  Remainders  over.- 

lie  queftion  fuit,  ou  Anne  efteant 
mon  fans  iffue,  Elizabeth ruruioant, 
le  Bit  Francis  que  fuit  le  leffoi  Del 
plaintiff  atietoit  iemoietp  Be0  ter- 
res, ou  Elizabeth  le  nutcr  foer  le 
ticnuja  a  luv  et  les  Ijetrs  Be  Can 
jcojps  pet  Wi>  Be  remainBet*  per  im- 
plication.  3pie0  fepcrai  arfftt* 
ments  al  bar  Bel  un  part  $Bele  au-- 
tre,  le  Court  apant  confsBeration 
a  conference  enter  ettr  mefmeg  Be 
le  cafe,  fUeront  unement  Be  opim= 
on  que  juBgment  ferroit  Bone  pur 
ie  £:efenBaiit.  (St  Pemberton  Cljief 
luftice  Deiioer  lour  opinions  en 
fen  Bifcourfe  utfefment  toucha  $ 
refyonB  al  touts  lc0  autijonttcs 
urge  a  le  bar  au  contrary  III  Bit 
que  ce  cafe  Dun  DeBife  come  touts 
outers  Be  Beoffe  fetra  ryoDetneper 
intention  Bel  oeirifoj,  foit  il  cr= 
pjeife  per  apt  parols  ou  nenip,  $ 
cite  le  Cafe  Be  13  H-  7-  foi.  17.  b. 
BeDife  a  Ton  fits  $ljeir  au?es  la  mojt 
Be  fa  feme,  fait  un  effate  al  feme 
put*  fa  Die.  lie  intention  en  le  cafe 
tci>  eft  tiel,  a  que  nature  $  p?u* 
Bence  prompt.  SDuffer,  leg  paroI0 
i£j>  (if  they  die  fang  iffue)  ne  potent 
elite  auterment  conffrue  fang  toto-- 
lence  al  intention  Be  BeDifoj,  car 
Done  il  Bonaft  touts  fes  terres 
al  Francis,  que  impost  que  tout 
DtenB?a  al  m\  temps,  que  ne  poet 
eftre  tanque  amoiueiu:  fe0  file0  mo» 
reront  fans  ilTue,  ft  non  per  lemo?t 
Bel  tin  fan0  iuuc,  le  auter  petB?a 
fa  moictp,  que  ne  pott  eftre  penfe 
2  Be= 


IN  Ejectment  for  the  Manor  of  Mey-  De-yfe. 
nel  Langley  in  Com.  Derby.     On  non 
cul.    Iffue  being  joined,   and  tried  at 
Bar,  a  fpecial  Verdidl  was  found  ;    in 
which   the  Matter  of  Law   depended 
folely   on  a    Devife   in    the  following 
Words.      /   devife    all  my   Lands    in 
Meynel  Langley  (the  Lands  in  Quefti- 
on)  unto  my   two  Daughters  Elizabeth  Qrofs  Remain* 
and  Anne  Meynel,  and  their  Heirs,    e-  der  by  Impn- 
qually  to  be  devided  betwixt  them  ;    and  cation  where 
in  Cafe  they  happen  to  die  without  Iffue,  f^*^ 
then  I  give  and  devife  all  the  faid  Lands  vij-e  ^  exprefs 
to   my   Nephew  Francis  Meynel,    eldeft  Limitation. 
Son   of  my   Brother  William    Meynel, 
decenfed,  and  to  the  Heirs  Male  of  his 
Body,    with    divers   Remainders    over. 
The  Queftion  was,  Whether,  Anne  be- 
ing dead  without  Iffue,  Elizabeth  fur- 
viving,  the  faid  Francis,    who  was  the 
Leffor  of  the  Plaintiff,    fhould   have 
the  Moiety  of  the  Lands,  or  Elizabeth 
the  other  Sifter  mould  hold  it  to  her 
and  the  Heirs  of  her  Body,  by  way  of 
Remainder  by  Implication.     After  fe- 
veral  Arguments  at  the   Bar  on  one 
fide  and  on  the  other,  the  Court  ha- 
ving  confidered  and  conferred  among 
themfelves  of  the  Cafe,   were  unani- 
moufly    of    Opinion     that    Judgment 
fhould    be    given   for    the    Defendant. 
And  Pemberton  Chief  Juftice  delivered 
their  Opinions,    and    in  his  Difcourfe 
briefly  touched  and  anfwer'd  to  all  the 
Authorities   urged  at    the  Bar  to  the 
contrary.     He  faid  that  this  Cafe  of  Devife  govcw- 
a  Devife,  as  all  others  of  Devife,  fhould  ed  by  the  In- 
be  governed    by   the  Intention  of  the  ****»»> «**- 
Devifor,  whether  it  be  expreffedbjr  apt  ^Jy  4*  J~ 


Words  or  not,  and  cited  the  Cafe  of  Words,  or  not. 
13  H.  7.  fol.  17.  b.  A  Devife  to  his 
Son  and  Heir  after  the  Death  of  his 
Wife,  makes  an  Eftate  to  the  Wife  for 
her  Life.  The  Intention  in  the  Cafe 
here  is  fuch,  to  which  Nature  and 
Prudence  prompt.  Befides,  the  Words 
here  (Jf  they  die  without  Iffue")  cannot 
be  otherwife  conftrued  without  Vio- 
lence to  the  Intention  of  the  Devifor; 
for  then  he  gave  all  his  Lands  to 
Francis,  which  imports  that  all  fhould 
come  at  one  Time,  which  could  not 
be  until  both  his  Daughters  fhould  die 
without  Iffue,  unlefs  by  the  Death  of 
one  without  Iflue,  the  other  fhould  lofe 
her  Moiety,  which  cannot  be  thought  to 
b<? 
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Brfire  le  intention  Ucl  Defctfo?,  $  il 

Cite  Leonard  part  4.  p.  14.  f[tte  £ft  U!t 

B.»ym.  455-  plui'0  ftyt  cate.   Quant  ni  Cafe  tsc 

Clatch  in  Dyer  330,  (I  fct't  QUC  il  OD 

ope  iitano  opinions  que  le  cafe  lit 
kc  ffiit  ILcp*  St9es  aouuttant  que 
fi»f,  le  rcafon  oe  ceo  fait  put  le 
juoiyment  in?,  car  pec  le  luops 
la,  mil  cftate  pet  imnlicatt'oit 
ftrroit  encounter  tut  crp?efs  11= 
nutation  tun  crofle  remainder 
rue  tin  contittton.  ?9es  ceo  tm= 
pip  que  fans  ttel  limitation  tin 
remainder  ap2es  pott  eftre  bott 
per  implication,   Quant  ai  Cafe 

5e   Frencham,    Dyer  17.1,  i!  tilt  qtlC 

it  erp?effe  intention  Del  ociiifo? 
fttit  qucles  Ijeires  males  folement 
p?enB?opent,  ergo  mil  entail  aur 
fairs  general  Terra  fait  per  imp!i= 

Cation.  &C  Cafe  tie  Gilbert  &  Wit- 
ty, Cr.  jac.  655.  il  m  que  le  cafe  la 
iigree  ofee  le  refolution  en  le  cafe 
icy*  fur  le  Difference  pnfe  la  per 

Doddridge    (que    ftltt   lilt  tie    le    3 

JiuuBXS  que  jurreropent  pur  le  £>c= 
fennant  (car  Lea  Cfn'cf  3lufticc  nc 
niyrca  oue  ettr)  inter  m\  ocoife  al 
near  federal  perfons  oc  fcperal  ter- 
rcs  ott  effates  (come  eft  en  le  cafe 
icp)  ott  un  crofle  Eemainoer  poet 
eftreper  implication;  mes  nepoit 
effre  per  implication  fans  erp?efs 
limitation  on  le  oeoife  eft  De  3  ott 
plttfiettrs  cljofes  a  trots  ott  pluft* 
eurs  perfons,  come  en  le  cafe  la 
fttit.  €t  il  agreea  ceft  Bioerfitp, 
pur  le  incertaintp  $  confufion  (que 
popet  cftre  per  innumeraole  re^ 
maintiers  oc  queue  tie!  implicati= 
on  ferroit  pregnant)  que  la  lep  ne 
permittcra.  $£)es  mou  femble 
que  Ic  opinion  oc  Lea  fuit  pluis 
confdnantal  intention  oeoeoifoj, 
que  noet  ffotierner  le  tscwle,  $  eft 
&  clear ement  mam'feft  ou  le  oewfc 
eft  al  3  come  a  Dettr,  $  le  p^egnancp 
fcel  imoiicattcn  poit  oiic  petit  fa= 
frour  eftre  erplicate  per  erp?effe  li= 
nutations*  €t  ceo  fatre,  apoeut 
al  Office  Be  3!uDflpcs*  Quant  a 
touts  les  outer  autljoji'tt'eslc Cljief 
liuftice  oit,  que  mil  tie  eur  affesant 
le  cafe,  fo?fquc  le  cafe  cite  Iws 

Roll.  Abrigment  2  part,  416.  Title 
Remainder,  Johnfon  &  Smart.   ffliU0 

eft,  fi  nem'fc. foit  fait  a  oeue  pur 
lour  ijies,  rentainuer  a  lour  near 
fits  geueraiment  Seftrc  oitHiie, 
ft  a  lour  fjei'rs,  f  que  eljefcun 
terra  Ijeire  al  outer,  $  que  fi 
amiHorur  (ear  nofmant)  moierohi 
fans  mut  que  cea  remainera  al 
rioter,  pet  ceur  mtmn  patois 
££0  eft  an  effate  taile,  $  que  fur 
U  mm  :mn  fans  mm  mi  part 
aicra 


be  the  Intention  of  the  Devifor,  and 
he  cited  Leon  part  4.  p.  14.  which  is  a 
ftronger  Cafe.  As  to  the  Cafe  of 
Clatch  in  Dyer  330.  he  faid  that  he 
had  heard  great  Opinions  that  the  Cafe 
there  was  not  Law.  But  admitting 
that  it  was,  the  Reafon  of  it  made  for 
the  Judgment  here,  for  by  the  Judges 
there  no  Eftate  by  Implication  mould 
be  againft  an  exprefs  Limitation  of  a 
crofs  Remainder  on  a  Condition.  But 
this  implies,  that  without  fuch  Limita- 
tion a  Remainder  after  may  be  good 
by  Implication.  As  to  the  Cafe  of 
Freitchdm,  Dyer  171.  he  faid  that  the 
exprefs  Intention  of  the  Devifor  was,, 
that  the  Heirs  Males  only  mould  take, 
therefore  no  Entail  to  the  Heirs  gene- 
ral (hall  be  made  by  Implication.  The 
Cafe  of  Gilbert  and  Witty,  Cr.  Jac.  655. 
he  faid  that  the  Cafe  there  agrees 
with  the  Refolution  in  the  Cafe  here, 
on  the  Difference  taken  there  by  Dod- 
dridge (who  was  one  of  the  3  Judges 
who  judged  for  the  Defendant,  for  the 
Chief  Juftice  Lea  did  not  agree  with 
them)  between  a  Devife  to  two  feve- 
ral  Perfons  of  feveral  Lands  or  Eftates 
(as  is  in  the  Cafe  here)  where  a  crofs 
Remainder  may  be  by  Implication  ; 
but  cannot  be  by  Implication  without 
exprefs  Limitation  where  the  Devife 
is  of  3  or  more  Things  to  3  or  more 
Perfons,  as  it  was  in  the  Cafe  there. 
And  he  agreed  this  Diverfity,  for  the 
Incertainty  and  Confufion  (which  might 
be  by  innumerable  Remainders,  of 
which  fuch  Implication  would  be  preg- 
nant) which  the  Law  will  not  permit. 
But  it  feems  to  me,  that  the  Opinion 
of  Lea  was  more  confonant  to  the  In- 
tent of  the  Devifor,  which  ought  to 
govern  the  Devife,  and  is  as  clearly 
manifeft  where  the  Devife  is  to  3  as 
to  two,  and  the  Pregnancy  of  the  Im- 
plication might  with  little  Labour  be 
explained  by  exprefs  Limitations.  And 
to  do  this,  belongs  to  the  Office  of 
Judges.  As  to  all  the  other  Authori- 
ties the  Chief  Juftice  faid,  that  none 
of  them  affeding  the  Cafe,  except  the 
Cafe  cited  out  of  Roll.  Abridgment  2. 
part  4i6.  Title  Remainder,  Johnfon  and 
Smart  j  which  is,  if  a  Devife  be  made 
to  two  for  their  Lives,  Remainder  to 
their  two  Sons  generally  to  be  divided, 
and  to  their  Heirs,  and  that  each  fhould 
be  Heir  to  the  other,  and  that  if 
both  (naming  them)  mould  die  with- 
out lithe,  that  it  mould  remain  to 
the  other  ;  by  thefe  iaft  Words  it 
is  an  Eftate-Tai3,  and  that  on  the 
Death  of  one  wirhoivr  Iflue  his  Part 
2  2  shall 
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alera  a  lup  en  temsft&tfr'-s  <M 
cafe  fuit  ccnulFc  Bffitc  un  cafe  en 
point.  &3cS  fuit  Bern?  nefire  Hep* 
et  fiutt  bit  que  nt ft  'oetns  le  Ee= 
i}02t0  Bel  Roils  tie  ce  temps  s  tctme, 
I  ergo  le  Court  penfe  que  ccft  in- 
fer t  ttr't  en  foil  S^foptent  fur  le 
Eeurat  Dun  mm  I  «e  per  iup 
KieCme,  $  pur  confirmee  cur,  tut 
fteccjt  fuit  monffre  per  Doibin  Jip 
fttce  en  tttt  fojt  beau  $0amircnpr, 
til  un  cafe  enter  Johnfon  &  smart, 
Be  ntefnte  an  et  terme  $  en  ntefmc 
le  Court,  quel  cafe  less  Judges 
?  enfoient  eftie  le  care  cntenB  en  le 
aimatttnent.  S£eS  ie  calc  lafutt 
tun  furrencer  Bes  etiffomarp  ter= 
res  Bcins  le  S^amto?  Be!  Lounngton, 
$  item?  fur  rseuife*  <£t  fuit  agree 
fur  Ic  "trial  ai  bar,  que  ft  un  cam 
IjolU  tenement  fott  rurrentier  at  ufe 
Be  Bettr  fits  en  tail  t  que  ft  tun  mo< 
ruff  fans  time,  le  attter  ferra  fott 
Ijeire,  $  ft  I'amotBettr  mo?eront 
fans  iifue,  tionc  al  ttfs  Bttn  attter 
en  fee,  $  ap?es  un  mojuff  fans  u= 
fue,  le  rutUiUour  auera  le  enttertp, 
que  elf  tttt  pints  fo?t  cafe  que  le  cafe 
mt  en  juBgntcnt.   €t  uiBijmcnt 

fUit   SOtte  ouod  Quer.  nil  capiat  per 

biiiam.   Les  authorities  cite  pur 

le  plaintiff  en  ie  argument  m  cafe 

,  ouffcr  les  fttiSUits  ftteront,   Co.  $■ 

Cm.  Cafe  do  Cafe  de   Windham.     Moor   124.  Cr. 
cl°  EHz.   15-  Roll.  Tit.  Eftates  839.  pi.  3. 

Dycr'326.    Dyer  303.    Del  attter  part  Co.  8. 

Cr.  3. 542.  Cafe  de  Altham  154.  Cr.  Jac.  448. 
Cafe  de  King  and  Rumball,  &  695. 
CafedeChaddock  verfus  Cowley.  Hob. 
33.  Anderfon  part  2.  fol.  134-  BlJl- 
ftrode  part  1.  Cafe  de  Wood  &  Inger- 
fole  61.  Dyer  303.  Roll.  Rep.  2.  281. 


(hall  go  to  him  in  Remainder  :  This 
Cafe  was  cqnfefied  to  be  a  Cafe  in 
Point.  But  it  was  denied  to  be  Law. 
And  he  alfo  laid  that  it  is  not  in  the 
Reports  of  Rolls'  of  that  Time  and 
Term,  and  therefore  the  Court  thought 
this  was  inferted  in  his  Abridgment  on 
the  Report  of  another,  and  not  by 
himfelf;  and  to  confirm  them,  a  Re- 
port was  fhewn  by  Doibin  Juftice,  in  a 
very  fine  Manufcript,of  a  Cafe  between 
Johnfon  and  Smart-,  of  the  fame  Year 
and  Term,  and  in  the  fame  Court, 
which  Cafe  the  Judges  thought  to  be 
the  Cafe  meant  in  the  Abridgment. 
But  the  Cafe  there  was  of  a  Surrender 
of  cuftomary  Lands  within  the  Manor 
of  Lotirington,  and  not  on  a  Devife. 
And  it  was  agreed  on  the  Trial  at 
Bar,  that  if  a  Copyhold  Tenement  be 
furrendred  to  the  Ufe  of  two  Sons  in 
Tail,  and  that  if  one  die  without 
lflue,  the  other  fhall  be  his  Heir, 
and  if  both  die  without  lflue,  then 
to  the  Ufe  of  another  in  Fee,  and 
after  one  dies  without  Ifliie,  the  Sur- 
vivor fhall  have  the  whole,  which  is 
a  ftronger  Cafe  than  the  Cafe  now  in 
Judgment.  And  Judgxnent  was  given 
qaod  Qiicr.  nil  capiat  per  billam.  The 
Authorities  cited  for  die  Plaintiff  in  Cr.  2,  Cafe  of 
the  Argument  of  the  Cafe  befides  the  Ay,or  «»<*  ' 
abovefaid,  were,  Co.  5.  Windham's  Cafe.  Dv^!'„j6 
Moor  124.  Cr.  Eliz.  i$-  Roll.  fit.  E-  cr.  3. '342. 
ftates  839.  pi.  3.  Dyer  303.  On  the  o- 
ther  fide,  Co.  8.  Altham' s  Cafe  154.  Cr. 
Jac.  448.  Cafe  of  King  and  Rumball., 
and  695.  Cafe  of  Cbaddock  againft  Cow- 
ley. Hob.  33.  Anderfon  part  2.  fol.  134. 
Buljlrode  part  1 .  Cafe  of  Wood  and  In- 
gcrfolc  61.  Dyer  303.  Roll.  Rep.  2. 
281. 


Mandamus 
■s\.  admit  un 
l-cllow  en  lc 
Collcdgc  de 
All-fouls. 
Sec  2  Show. 
170,17s,  199- 

1  Levins 

,  "Mod.  8a. 

2  Lutw.  14. 

3  Mod.  265. 
Cnnib.  23S. 
Skinner  is, 

Anr.  51,51- 
Poft.  177, 
a'5- 

Inltir.  Lcga- 
lis  ado. 


Le  Roy  verfus  le  Guardian  de 
Colledge  de  touts  Almesen  Oxon. 

S&R  Hit  Mandamus  tJIltlt  0  le  Bit 
©uatotan  a  aBmtttct  Ayioffe, 
f  cllotiv  fuit  return  per  ie©uaroi- 
an  Ic  Ci^c  He  JFounoatton  Be  anno 

16  H.  6.  a  ie  fUPPliCatiQItuel  Henry 
Chichefley  !3rCl)Cl!CfqUC  Be  Canterbu- 
ry ij  Compere  Ce  Hop  $  a  fee  cods, 
per  que  iearcfjruefqucs  Be  Bit  @ca 
pur  lc  tcmus  fueront  conffitttte  Co= 
fountscrs,  u  perpetual  (LItfito?sDcl 
tut  Ccllcmjc.  <Et  retopafi  mm  que 

Guliaume  tempore  emanationis  Bre- 
vis    de  mandamus-  fttlt    $    die   antea 

4  8rc£» 


The  King  againft  the  Warden  of 
All- Souls  College  in  Oxford. 

ON  a  Mandamus  directed  to  the  faid  Mandamus 
Warden  to  admit  Ayioffe  Fellow,  to  admit  a 
the  Warden  returned  the  Charter  of  F<*'°™  '" 
Foundation  of  the  16  of  H.  6.  at  the  { 
Petition  of  Henry  Cbichefly,  Archbifhop 
of  Canterbury,   and  the  King's  Coufin, 
and  at  his  Cofts,  by  which  the  Arch- 
bifhops  of  the  faid  See  for  the  Time 
(being)  were  conftituted  Co-founders, 
and    perpetual    Vifitors    of  the     faid 
College.       And      he     returned    alfo 
that    William  tempore  emanationis   bre-  „  Qr  Au 
lis  ie  Mandamus  was  &   din  *   antea  ma[c' 
Arch- 
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SeeaNeir.    CJrCljCfcefQUC,  $    QUC   IC  Bit    Ayloffe 

Abr.  114-.     j^,^   appjflj   a    lup  fi'COaiC  (dejurc) 

potuit  &  debuit,  fil  aB  feint  DeftttCb 

peDtent  pur  lup,  sBnnantaft  juBg-- 
ment  fii  aB  auter  rcfpcnfe  Buiffott 
dire  compel*   Cell  return  rftcant 

fllC,  Pollexfen  UlCue   3  CtCCptiOHS* 

t.  jQapptcrt  que  zi  temps  Be  gne-- 
tiancc  a  I  Ayloffe,  fctft  (non  asmit- 
tance  Be  tup)  \\  fait  afcun  3rei}e-- 
uefq-,  a  que  appeal  poet  cftcefait,cat 
per  !c  return  fuit  Bit  que  al  temps 
Be  emanation  Bel  0!5n'ef  $  diu  amea, 
Guiiaume  fuit  Srdjcoefque,  que  ne 
tefpoitB  al  temps  Be  gravamen. 

/,  ,         ,    Sed  non  allocatur.     2.  Jjgul  pOtar  eft 

fu axS«  Done  al  afcun  Oifito?  en  ie  cafe 
medy  versie  ftp  que  eft  fur  matter  Dc  aDmiflioii 


judgment  de 
V ill  tor. 
Skinner  1 
455.  454- 


2  Lev.  14.. 
2  Nelf.  Abr, 
1151. 


Raym. 
1  Lev. 


mi  rcfufal,  cement  fctt  Bone  en 
cafe  Be  cohesion  ou  amotion* 
93C0  refponB  ftiit  que  Ic  poiat  Be 
cohesion  $  amotion  eOcant  un  fojt 
granB  poiar,  Ie  autcr  eft  tnciBent- 
ment  Bone,  9  que  ie  coufrttution 

Bel  (UtfttC?,  eo  nomine  BOIiaft  poiat* 

5.  Coment  Clifito?  foit  cenftitute, 
imco2e  eft  ©our  t  ceft  iuperio>  1  poet 
refo?me  cu  co?rea  afcun  m&wt 
cu  injuirice,  et  pur  ceo  il  cite  ie 
Cafe  Be  &  Pamcke,  que  efitant 
cica  Deftre  gaffer  Be  Queens  Coi- 

ledge  CU  Cambridge  f  refUfcB  CtlrC 
aBmit,  UU  Mandamus  futt  BltCS   al 

rcnio?  focie,  qui  return  que  <Ilifi= 
to?0  fueront  appoint  fur  Ie  fauima* 
tiom  Ct  Ic  Court  fuit  BiBiBe  en 
opinion.  9  que  fuit  refponBtte  que 
ceft  Court  aB  jurisBiSion  a  granter 
un  Mandamus,  t  require  un  return 
a  ceo,  S?3eg  Ic  queftton  itv  eft  ft  Ie 
return  foit  lion,  ou  Ie  Court 
pjoceBera  oufter.  Ctrcfoiue,  que 
Ic  return  eft  lion,  car  per  Ic  confti- 
ttttion  Bes  atftto?5  lis  font  fait 
folc  JuBgcg  fans  appeal,  9  pur  ceo 

IC  CafC  DC  Daniel  Appleford  fuitCltC, 
Trin.  23.  ceft  &OP,  CU  que  fuft  l'C= 

turn  que  Ic  Cuefquc  Be  Winchefter 
fuit  atTitoi  Bel  CoIleBge,  (Di>0 

Nev/  Colledge  Ett  Oxon,  $  que  il  aB 

31uBge  que  Appleford  fe  rroit  BcpnBe 

$  aUlOBC  (propter  gravia  &  enormia 

trimina)  $  ntcitt  btitant  ceft  gene- 
rality, it  return  aBjuDge  bone,  if= 
fint  agree  en  Ie  Cafe  Be  Do3o2 

Widdrington,  13.  CCft  &0P.  Ct  p£t 
Dolben  JttftiCC,  #H*t  Hale  BifOit  Ctt 
IC  CafC  Be  ITOftOJ  Roberts  fur  UU 
Mandamus  BCftrC  rcffOJC  a  ItClt  Dim 
fOCiC  etl  jefus  Colledge  eil  Oxon,  cu 

fuit  return  que  Ic  Comte  Be  Pem- 
broke fuitdifitoj,  que  il  fuit  mil  rc-- 
mcDu  Decs  U  juBgment  Be  cuatoi 
coment  unjuff  ou  uf  refute  Daccep= 
ter  cm  appeal.  Ct  en  le  cafe  al 
bar  ie  return  fuit  nlloiu  per  tout  Ie 
Court* 


Archbifhop,  and  that  the  faid  Aylofft 
had  not  appealed  to  hum  as  Qde  jure$ 
potuit  &?  debuit,  if  he  -had  feen  it  to 
have  been  expedient  for  him,  and  de- 
manded Judgment  whether  he  mould 
be  compelled  to  make  any  other  An- 
fwer.  This  Retorn  being  filed,  Pol- 
lexfen moved  3  Exceptions  :  1.  It  does 
not  appear  that  at  the  Time  ofAylofib% 
Grievance,  fcil't  (his  Non-admittance) 
there  was  any  Archbifhop  to  whom 
Appeal  might  be  made,  for  by  the 
Retorn  it  was  £nd,  that  at  the  Time 
of  the  ifiuing  of  the  Writ,  fr?  din  ante* 
William  was  Archbifhop,  which  £nfwers 
not  to  the  Time  of  the  Grievance. 
Sed  non  allocatur.  2.  No  Power  is  given  m  Appeal  0* 
to  any  Vifitor  in  the  Cafe  here,  which  other  Remedy 
is  on  a  Matter  of  Admimon  or  Refufal,  "Rah,ft  ihs 
altho'  it  be  done  in  Cafe  of  Ccrre&ion  ffy'^J 
or  Removal.  But  it  was  anfwered,  "  ' " 
that  the  Power  of  Correction  and  Re- 
moval being  a  very  great  Power,  the 
other  is  incidentally" given,  and  that 
the  Conftitution  of  the  Vifitor,  eo  no- 
mine gave  a  Power.  3.  Altho'  a  Vifi- 
tor be  appointed,  yet  this  Court  is 
fuperior,  and  may  reform  or  correct 
any  Mifdeed  or  Injuftice,  and  for  this 
he  cited  Dr.  Patrick's  Cafe,  who  being 
elected  to  be  Matter  of  gxmn's  College 
in  Cambridge^  and  refufed  to  be  ad- 
mitted, a  Mandamus  was  directed  to 
the  fenior  Fellow,  who  returned  that 
Vifitors  were  appointed  on  the  Foun- 
dation. And  the  Court  was  divided 
in  Opinion.  To  which  it  was  anfwer- 
ed, that  this  Court  hath  Jurifdiction 
to  grant  a  Mandamus,  and  require  a 
Return  to  it.  But  the  Queftion  here 
is,  whether  the  Retorn  be  good,  or  the 
Court  mall  proceed  further.  And  it 
was  refolved  that  the  Retorn  is  good; 
for  by  the  Appointment  of  Vifitors 
they  are  made  fole  Judges  without 
Appeal,  and  for  this  the  Cafe  of  Da- 
niel Appleford  was  cited,  2m?.  23.  of 
this  King,  in  which  it  was  returned, 
that  the  Bifhop  of  Winchefter  was  Vifi- 
tor of  the  College,  Quiz.}  New  College 
in  Oxford,  and  that  he  had  judged  that  . 
Appleford  fhould  be  deprived  and  re- 
moved, {propter  gravia  &  enormia  cri- 
mitm)  and  notwithstanding  this  Gene- 
rality, the  Retorn  was  adjudged  good ; 
fo  agreed  in  the  Cafe  of  Dr.  Widdring- 
ton, 13  of  this  King.  And  by  Dolben 
Juftice,  the  Lord  Hale  faid  in  the 
Cafe  of  Dr.  Roberts,  on  a  Mandamus 
to  be  reftored  to  the  Place  of  a  Fellow 
in  Jefus  College  in  Oxford,  where  it 
was  returned  that  the  Earl  of  Pembroke 
was  Vifitor,  that  there  was  no  Reme- 
dy againft  the  Judgment  of  the  Vifi- 
tor, though  unjuft,  or  tho'  he  refufe 
to  accept  an  Appeal.  And  in  the  Cafe 
at  the  Ear,  the  Return  was  allowed 
by  all  tiie  Court. 


LrFer 


Leffee 
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cerfas  Sir  Robert  Atkins.  againft  Sir  Rok/t  Atki.n*. 


Grant  del 
Malk-riliip 
del  Hofoital 
de  Sr.  Ca- 
therine. 
t   Vent.  149. 
SkinHcn,i4, 
1  Chan.  Ca- 
fes 114. 


Lc  Hofpital 

foundue  per 
lilinor 
Tloigne 
Dowager 
del  H.  5. 


Vide  lc 
grranccn-SJ: 
Will.  Dug- 
dale. 


Grant  per 
Roigne 
Dowager  , 
boil. 


EB  Ejeclione  firm®  put  Ie  S&&U 
,  foil  SEl  rpOfpttai  Be  m.  Cathe- 
rine, que  futt  po?t  put*  tttrr  ai  it 

Bit  Sift  Brunker  OU  ®il*  Robert  At- 
kins eiiit  tnoitutel  Rafter  Bel  Bit 
©ofpitaL  €t  a  ceo  fatre,  In  Icafe 
si  plaintiff  (fttt  motion  per  ie  De= 
fcntiant)  futt  nlfetwc  tofffre  fait  pet 

Ie  llOfme  Bel  Bit  @>!l't  Brunker  93a= 

ffei\  s  its  frercs  $  forts  bcS  Bit 
fcpofpital,  car  nitl  qucttion  poet  e- 
Rce  fpit  qutiT  Ie  Walton  appetteiip 
nott  al  Bit  Corporation,  ft  ergo  a 
confefier  la  Irafc  Beifre  fait  fang 
nefmer  Be  Ie  leffo?  pet  fon  proper 
nofmet  tolferoft  ie  qucfrion  tnten* 
Bne :  Cn  Ie  trial  fur  rien  cut',  Ie 
Plaintiff  fait  title  a  fon  Icffo?  lur 
tin  grant  Be  Ie  Eoittne  Confo?t, 
que  o?e  e(T  pojtant  Bate  Ie  27  Be 
Auoft  Bart.rin  paffe,   immcBiate- 

nteitt  npjCtf  la  UtQJt  Be  George  Mon- 
tague arm1  Ie  narrcin  gaffer  Bel 
hofpital,  ft  le  Defcnnant  fefott  fon 
title  per  Ie  grant  Bel  Wt  Eonjne 
Confort  15  Car.  2.  a  quel  EGtgne 
il  fuit  Bonque  ©ollicito?,  Ie  Bit 

George  Montague  BOUC  effcant  05a= 

ffer  per  Ie  grant  Bel  mere  Be  Eojj 
ore,  Bone  Roigne  Dotoairer  a  mil 
Confort  Bone  effcant-  Le  hofpital 
fuit  fotuiBue  per  Elinor  Eoigne 
Doinaget  en  Ie  temps  Be  e.  1.  $ 
per  fe  Cfjarter  Bel  if cunBatton,  Ie 
Bit  Eoigne  npant  nominee  Ie  prt-- 
mer  Staffer,  cell  claufe  elf  aBfic 
pur  u  conmtution  Bel  (^aifftes, 

refervando  nobis  &  Reginis  Angliae 
nobis    fuccedentibus    perpetuis  futuris 

temporibus,  ie  nomination,  ftc  ©ur 
le  eBiBence  al  bar  Beur  points  enle 
Lew  fucrout  moBe  $  fo?tmcnt  urrrc 
per"  lc  Defcnfcant  ft  fon  counfel,  Ie 

1.  Slit  IC  grant  al  George  Montague 

per  lc  Bit  Eoiane  Dotimger  fuit 
iion  ou  nemp,  car  fuit  Bit,  que  ticl 
want  fuit  fo?fquc  proBifional  tan- 
que  il  foit  tin  Eoujne  Confort  ft  un 
grant  foit  fait  per  die.  Cur.  al  con* 
rt\  car  i.  fe  JFounBation  efteant 
pur  un  Eotijne  DotonttfMfce  refer- 
uotton,  ut  fupra,  elfuttp^opcrmeut 
fuctcBcpetEcutnes  2)otoagcr*  z. 
CeS  prouifiuiuil  polar  futt  penfc 
per  Ie  Court  Bcffre  un  conceit 
umnV  a   refponBer  Bitser0   pre= 

4  CCBfMS 


IN  EjeSfione  firmce  for  the  Houfe  of  Grant  of  the 
the  Hofpital  of  St.  Catherine,  which  Majterfhip  0f 
was  brought  to  try  whether  the  faid  ^Hofpital  of 
Lord  Brunker  or  Sir  Robert  Atkins  was  6'Catllcn"c 
rightful  M  after  of  the  faid  Hofpital. 
And  to  do  this,  the  Leafe  to  the  Plain- 
tiff (on  Motion  by  the  Defendant)  was 
alledged  to  be  made  by  the  Name  of 
the  faid  Lord  Brunker  Mafter,  and  the 
Brethren  and  Sifters  of  the  faid  Hof- 
pital i   for  no  Queftion  can    be    made 
but  that  the  Houfe  belonged    to   the 
faid  Corporation,  and  therefore  to  con- 
fefs    the  Leafe    to   be    made  without 
naming  of  the   Leffor   by   his  proper 
Name,  would  take  away  the  Queftion 
intended.  At  fhe  Trial,  on  Not  guilty, 
the  Plaintiff  made  Title  to  his  Leflfor, 
on  a  Grant  of  the  Queen  Confort  that 
now  is,  bearing  Date  the  27th  of  Au- 
gttfi  laft   paft,    immediately  after  the 
Death  of  George  Montague-,    Efq;    the 
laft  Mafter  of  the  Hofpital,  and  the 
Defendant  made  his  Title  by  the  Grant 
of  the  faid  Queen  Confort,  15  Car.  2. 
to  which  Queen  he  was  then  Solicitor, 
the  faid  George  Montague  then   being 
Mafter  by  the  Grant  of  the   prefent 
King's  Mother,  then  Queen  Dowager, 
and  there  being  at  that  Time  no  Con- 
fort.    The  Hofpital  was  founded   by  xbe  Hofpital 
Elinor  Queen  Dowager  in  the  Time  of  founded  by  E- 
E.  1.  and  by  the  Charter  of  Founda-  Iinor  £?»» 
tion,    the   faid  Queen  having   named  ^wr,&er03 
the  firft  Mafter,  this  Claufe  is  added 
for  the  Appointment  of  the  Mafters, 
refervando  nobis  £3  Reginis  Anglix  nobis 
fuccedentibus  perpetuis  futuris  temporibus 
the  Nomination,  &C.  On  the  Evidence  See  the  Grant 
at  Bar,  two  Points  in  Law  were  moved,  ;„  sir  W. 
and  ftrongly  urged   by  the  Defendant  Dugdale, 
and  his  Counfel  5    the  1.  Whether  the 
Grant  to  George  Montague  by  the  faid 
Queen  Dowager  was  good  or  not ;  for 
it  was  faid  that  fuch  Grant  was  but 
provifional    until   there     mould    be   a 
Queen  Confort,  and  a  Grant  made  by 
her.     Cur.  to  the  contrary,  for  1.  The 
Foundation  being  by  a  Queen  Dowa-  0l 
ger,  with  a  Refervation,  tit  fnpra,   (he  ^( 
was    properly    fucceeded    by    Queens 
Dowager.     2.  This  provifional  Power 
was  thought    by   the  Court    to  be  a 
Conceit  invented  to  anfwer  divers  Pre- 
cedents 


Grant  hy  a 

'en  how  ■ 
good. 
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cedents  moi'.ffre  per  Ic  plaintiff 
Bes  grants  fasts  per  Rotgtros 
^vbtbBffef,  ficome  per  ifabeii  temps 
e.  3.  $  fa  mere,  $  aFS,  a-  Ie  G0& 
fferffn'pss  cntop  accoitrantment  5  ft 
Ie  Clj^e  nan  arcim  ticfit'gc  Be  ttel 

■£ip  Vcmy    fuit,  an  Ic  ^affetujtp  putt  aire 

grantable  en  gt(Hlt  eil  tC&Ctfi'Cn,    Cflt  le  CaiilUCl 

revcrfion.  $e  ibefenttant  inOffopent,  qitC  CQ= 
mint  tf  ne  fuit  afcun  mention  Bel 
tefcerfion  en  Ie  patent,  unco?c  el 
paffcia  (C!  roit  grantaaie  tfiint  per 
fa  Lep)  car  la  "grant  Bel  Eoigne 
ferra  contrite  conic  ics  grants  »att* 

tl'C   fltBjei?0*     Quod  fuit   conceffum. 

$3eS  per  Cur.  ie  9©affcrfi)ip  neff 
grantaBIe  en  rcBcrOon,  pints  que 
un  grant  Beffrc  parfon  en  ie  w 
Bel  Incumoent.  €t  cement  Ie  De- 
fendant tniiffoit  fomnent,  BaBet 
cetir  matters  fpecialment  trcBe,  le 
Court  neijoUoi't  grantctceo;  pur 
ceo  que  amluBeur  cetiic  points  en 
tut  trial  neftant  Ie  @irt  Hale  pur 
Ie  Bit  ^afterftjip  enter  Ie  Bit  ©it 

R.  Atkins  ft  Ig  Bit  G.  Mountague  fttC= 

ront  moBe,  ft  rule  per  Ie  Court, 
come  en  Ie  cafe  a!  bar*  €t  Ie  jury 
tcp  effeant  tffint  Birect  en  Ie  matter 
en  Icp,  Bona!!  un  BerBift  pur  Ie 
Plaintiff*  €t  juBgment  acco?- 
Bant* 


cedents  (hewn  by  the  Plaintiff  of  Grants 
made  by  Queens  Dowager,  as  by  If.i- 
bel  in  the  Time  of  E.  3.  and  his  Mo- 
ther, and  others,  and  the  Mafterfhip 
enjoyed  accordingly  :  And  the  Char- 
ter hath  no  Foctftep  of  fuch  a  provi- 
fiofial  Power.  The  fecond  Point  was, 
Whether  the  Mafterfhip  could  be  grant-  The  M«p<t- 
ed  in  Reverfion;  for  the  Defendant's  ^hhtlntw 
Counfel  infilled,  that  tho'  there  was  pj  '" 
no  Mention  of  the  Reverfion  in  the 
Patent,  yet  it  mould  pafs  (if  it  be  fo 
gantable  by  Law)  ;  for  the  Grant  of 
the  Queen  mail  be  conftrued  as  the 
Grants  of  other  Subje&s.  Q>iod  fuit 
conceffum.  But  per  Cur.  the  Mafterfhip 
is  not  grantable  in  Reverfion,  more 
than  a  Grant  to  be  Parfon  in  the  Life 
of  the  Incumbent.  And  tho'  the  De- 
fendant infifted  ftrongly  to  have  tbefe 
Matters  found  fpecially,  the  Court 
would  not  grant  it,  becaufe  both  thofe 
Points  in  a  Trial  before  Lord  Hale 
for  the  faid  Mafterfhip  between  the 
faid  Sir  R.  Atkins  and  the  faid  G.  Mmn- 
tague  were  moved,  and  ruled  by  the 
Court  as  in  the  Cafe  at  Bar.  And  the 
Jury  here  being  fo  directed  in  the 
Matter  in  Law,  gave  a  Verdi dt  for 
the  Plaintiff.  And  Judgment  accord- 
ingly- 


Mandamus  a 
jurer  un  en 
Jc  Office  del 
Major. 
2  Nclf.  Abr. 
114?.  pi.  13. 
Raym.  431, 
437- 

Vide  ant. 
51,  52. 
Poft.  215. 
Cumbcvb. 
145.  and 
N.  B.  Inllir. 
Legal  is  160. 
2  &  3  Salk. 
Tit.  Manda- 
mus. 


Le  Roy  verft/s  Stephens. 

UB  OBu'ef  Be  Mandamus  fuit  Bi> 
rea  a  Ie  Bit  Stephens  a3a»o?  Bel 

05urgl)  Be  Saltafh  in  Com'  Cornwall, 
reCitattt  que  Mathew  Veale  fuit  BttC- 

ment  elect  ^ajo?  Bel  Bit  15urglj,  ft 
Boit  elite  amntt  ft  jure  en  Ie  Bit 

©ffiCe,  ft  COmmanBaitt  Stephens  (cui 
incumbit  onus  &  authorit.  facrament. 
pro  debita  executione  Officii  prsedidt' 
adminiftrare)  Be  aBmittCl*  Veale  ft  Ic 

ferement  awntniffre*  3  que  il  re- 
turn queBeBant  Ie  aBBent  Bel  B?ief 
a  ltn>,  on  emanation  Be  ceo,  il  fuit 
amot'  }jo?s  Bel  £>ffice  Be  Sgato?  fcirt 

29  Sept.  32  Car.  2.  ft  que  Andre  Wil- 
loughby  fuit  elea  Sc  jurat,  in  offic.  n= 
BatttBit,    &  hucufqi  fuit  &  adhuc  eft 

99aio?,  ft  per  reafon  $e  fon  £?ftlce 
aBoit  ft  aB  en  fon  cuffoBp  Ie  Com= 

ntOIt    Seal    Bel  Bit  ISUtgl),  ratione 

cujusiine  puilfoit  jurer  feu  aBmitter 
le  m  Veale  al  Bit  ©ffice  folonqtte 
Ie  crnrence  Bel  T3?tef.  Ceff  return 
dlrarit  file  cjrerptt'en  fuit  pnle, 
que 


The  Kixg  agarnft  Stephens. 

A  Writ  of  Mandamus  was  directed  to  MandsmSffi* 
the  faid  Stephens,  Mayor  of  the  *-> /«"*■>■  <"** 
Boroiiglijof  Saltafh  in  the  County  0f  jft>  **«  «>» 
Cornwall,  reciting  that  'Matthew  Veale  Ma">*'° 
was  duly  elected  Mayor  of  the  faid 
Burrough,  and  ought  to  be  admitted 
and  fworn  into  the  faid  Office,  and 
commanding  Stephens  Qcni  incumbit  0- 
nus  ci  authorit.  facrament.  pro  debita 
executione  Officii  prcedicT  adminiflrarc') 
to  admit  Veale,  and  adminifter  the 
O^th.  To  which  he  returned,  that 
before  the  Coming  of  the  Writ  to  hims 
or  its  Iffuing,  he  was  removed  out  of 
the  Office  of  Mayor,  fcil't  29  Sept. 
32  Car.  2.  and  that  Andrew  Willougbbv 
was  elected  6?  jurat,  in  effic.  prxdif? 
&  hucufqi  fuit  &  adhuc  eft  Major,  and 
by  Reafon  of  his  Office  had  and  hath 
in  his  Cuftody  the  Common  Seal  of 
the  faid  Burrough,  ratione  ciijus  he 
could  not  fwear  or  admit  Veal  u 
the  faid  Office,  according  to  tbf 
Writ  required.  This  Return  b\ 
ing  filed,  an  Exception  was  taken, 
that 
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&  dirc£t  nc 
iny  argu- 
mentative 


Return  doit    [jug  Cffi  niilttCU  ETC  ICfpOJlB  8l  pOMlt 

:cmin  tici  05j(cf  fetfnue  aiwmicntatifcc- 
"  went  oc  itentp  Bircgtnent,  et  ergo 
fuit  ma!«  Car  tic!  returns  tiotent 
fcffre  certain,  par  ceo  que  fe  party 
Kfiti  rclponfc  a  cur,  «  en  cc  care  il 
tan  return  que  Vcale  ne  fttt't  clea 
queeff  fe  pcintBel  TBjtef,  quod  fuit 

Conceffum,  (t  Stephens  appeatailt  Cit 

fe  Court  fur  m\  attachment  put 
contempt,  il  reformat!  le  return  uc 
fuprd;  ct  effeant  "octant  commit 
foe  le  contempt,  ti  fuit  fine  al  mx 
£^.irUf,  $  nvns  payment  Bel  ceo  et 


lepr 


"(Is  asard  a 


bcs  coifs  ci  p?orcc«tG2  tar  per  le 
Clark  tie  Cc>one,  Bffcljamc*    €t 

J3£r£mptO??5  Mandamus  tfiTCtt* 


that  this  Matter  did  not  anfwer  to  the  Return  ought 
Point  of  the  Writ  but  argumentative^  J^j^* 
only,  and  not  direclly,    and  therefore  ar?/.m,nt^ 
was  ill.     For  fuch  Returns  ought  to  tive. 
be  certain,  becaufe  the  Party  hath  no  . 
Anfwer  to  them,  and  in  this  Cafe  he 
ought  to  return  that  Veals  was  not  e- 
ledted,  which  is  the  Point  of  the  Writ, 
quod  fait  conceffum  ;  and    Stephens   ap- 
pearing in  Court  on  an  Attachment  for 
Contempt,    he   amended    the    Return 
tit  fupra  ;    and  being  before  committed  Co/is  awarded 
on   the  Contempt,    he  was  fined  one  to  the  Pr,,/,- 
Mark,  and  after  Payment  thereof  and  il!tor' 
of  the  Cofts  to  the  Profecutor,   taxed 
by  the  Clerk  of  the  Crown,  difcharg- 
ed.     And  a  peremptory  Mandamus  if- 
fued. 


SnrHafa.Cor. 
Ic  officer 
doitamefher 
le  prifoner  al 
Court  &  ex- 
peflcra  fon 
charges  al 
agard  del 
Court. 

Port.  io9, 

Ant,  13,  14. 


De'f.  confef- 
ianenn  con- 
tempt in  af- 
cun  chofc  nc 
ferra  dis- 
charge per 
fon  ferem'r 
in  avttrcs 
chofes. 


Le  Roy  ccrfi/j '  •  •  Sencfchal  do  '•  *  '•    The  King  againfl  —  Steward  of' 

j  C  Defendant  np'pfcroit  fur  mx 
L  attachment,  $  cfreant  rramfne 
for  Irumoav'tones  if  confeffott 
que  v.n  fh\itt  ve  Hab.  Corp.  fuit  Bc- 
ittier  a  lup,  Baser  it  tains  Mix  en 
fen  CHli-oUp  ns  ec  Court,  a  que  i? 
fcoitoa  ce  tfure,  mes  le  pjftbnet  re« 
ttitaft  a  paper  ies  cijarijcs  at  fees  Be 
C'cn  postage*  Per  Cur.  tz  matter 
ne  poet  c.rcufcrle  contempt,  car  le 
15£z  Oct  Eop  dok  cftre  ofcep,  $  ic 
Court  tacera  ies  efmrgess  9  cdm« 
pdle  payment  ft  fe  ©nicer  $  le  p?t-- 
ioner  ott  Plaintiff  ne  indent  aixree, 
ou  payment  nes  fast  folonqtfe  l'a-- 
greenrt,   et  ceo  fuit  mum  per 

Livefay  S5>CC0nBi!n>  $  aUtCt'S  BefftC 

coutfeDel  Court,  comentafcunBel 
counfel  Dtfont  le  contrary  Ct  co- 
ntent Je  iOetefoaut  etfeant  eramine 
fur  interrogatories  que  pur  erac= 
taint  bail  He  200 1.  Daitsefur  nsfon 
Be  Tnuterp  en  le  Court  Bant  ilfuit 
le  fecncfcljal  &  impitronntent  Bel 
jpefcnBanr  fa  pur  Defea  u  tiei  Sail 
(que  le  Court  itv  Declare  Befrre  «n 
gran'o  opp^efuoi.)  $  fur  auter  mat* 
tei*0  Be  contempt,  an  Dcnp  fe  Bits 
matters  fur  fon  icrcment,  trnmz 
le  Court  vmm  al  ejeamtnattdn 
Beg  Bit  matters  au.vt  $  ne  fup  Bif= 
cbarue  per  fan  ferentcnt  (come  eft 
fe  courie  on  n«I  contempt  eft  com 
fefs)  s  uosnnt  ic  Defei'mant  cul-- 
paufc,  Ikp  comnuttaff  al  ^arfijal, 
ou  il  oemeurafi  en  cuffoup  pur  9  ou 
1  o  jom%  ct  mz$  fur  fon  petiti-- 
cn  spapment  Bun  mtit  fine  $  cofrS 
al  pjbfecutoj,  mrcuarge* 


TH  E  Defendant  appeared  upon  an  On  Hab. 
Attachment,  and  being  examined  Corp.  the 
on  Interrogatories,  he  confelTed  that  a  ^ ought ^ 
Wnt  of  Habeas  Corpus,    was   delivered  y0„^  ;„/fl 
to  him  to  have  the  Body  of  one  in  his  Coj„t,  and 
Cuflody  in   this  Court,    and  that  he  ">"«  ex^a  bit 
would  have  done  it,   but  the  Prifoner  clfrR"*'  'j* 
rerulcd  to  pay  the  Charges  and   lees  cchyu 
of  his  Carriage.     Per  Cur.    this  Mattel' 
cannot  excule  the  Contempt ;    for  the 
King's  Writ  ought  to  be  obeyed,   and 
the  Court  fhall  tax  the  Charges,  and 
compel  Payment,  if  the  Officer  and  the 
Prifoner  or  Plaintiff  cannot  agree,    or 
Payment  be  not  made  according  to  the 
Agreement.     And  this  was  affirmed  by 
Livefay  Secondary    and   others   to  be 
the  Courfe  of  the  Court,  tho'  fome  of 
the  Counfel   faid  the  contrary.     And 
though  the  Defendant  being  examined  The  Defendant 
upon  Interrogatories  for  exa&ing  Bail  covfelF"'s  a 


Th 


ir.g. 


tery,    in   the  Court   whereof  he  was  jhall  not  he 

the    Steward,    and    Imprifonment    of  d'fcbarged  by 

the  Defendant  there  for  want  of  fuch  '^f^-J"  *" 

Bail     (which    the    Court     here    de-    er    ~'"g" 

clared  to  be   a  great  Oppreffion)    and 

upon  other  Matters  of  Contempt,   he 

had  denied  the  faid  Matters  upon  his 

Oath,  yet  the  Court  proceeded  to  the 

Examination  of  the  faid  Matters  alfo, 

and  did  not  difcharge  him  by  his  Oath 

(as  is  the  Courfe  where  no  Contempt 

is  confeffed),  and  finding  the  Defendant 

guilty,  committed  him  to  the  Marfhal, 

where  he  remained  in  Cuftody  for  9 

or  10  Days.     And  afterwards    on   his 

Petition,     and    paying   a    fmall   Fine, 

and  Cofts  to  the  Profecutor,    was  dif- 

charged. 


■Sir 


Sk 
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Sit  Purbeck  Temple  cetfiis  Peter      Sir  Turhetk  'Temple  againft  7%?«* 
Blackborousrh  ?'/.?  Error.  Blackbotomh.    In  Error. 


Debt  fur 
fait  de  a- 
srccincnt. 


Quel  notice 
requifite. 


E3Rrc?  rttrJutJg'incnf  cub.  en  it  it 
-  asibn  Dc  aDcbt  put  479 1-  55. 
lou  Ic  plaintiff  Beclarnff  que  ie  L»'f» 
fenfiant  agree  pec  ran  fait  monftre 
nbant,  a  -pater  al  plaintiff  Ics  Bit 
479 1.  5  s.  far  aflujnmcnt  per  plain* 
ttffceuantle  1  April  al  Defen&ant 
Be  Bear  meres  in  Londres  faocs  c- 
rcs  per  Ie  plaintiff*  Ct  monflre 
aflfruunentfufficfeht  per  Dent:  fatts 
fur  Ie  30  De  March  real  an  uclittcr  al 
ufe  Dei  Defeitnattt*  €t  Que  il  De= 
unlit  Ie  Bit  30  Be  March  requelr  Ie 
sDcfenfcant  Beffre  parent  a  ie  Sit 
30  tie  March  $  a  Se  lieu  011  il  fealaff 
9  Beli'Derart  ics fafts  a  rcccurr  cur. 
£3es  il  feuouuttariment  abfenta  $ 

COIiCelaff    ita  quod  tunc  inveniri  noil 

pomit.  c*t  Ie  plaintiff  apses  offroit 
les  Bits  fafts  ifiint  real  $  Deliver, 
al  Defendant,  mes  il  refit  la  Bac- 
ceptcr  eur,€t  nepapetles  Bcntcrs, 
le  SDcfentiaitt  ap?es  ©per  Bel  fair 

pieBC  nil  debet,  Ct  (LICtBUt  $  3;llBQ:= 

nient  pur  Ie  plaintiff.  <3t  fur  er= 
to?  po?t  ie  general  erroi  afltpe* 

99eS  Saunders   pro   Quer.   Clt  CtrO?, 

p?tfott  Beur  erceptians  a  Ie  Beciara* 
ttom  1.  due  Ie  plaintiff  en  Ie  0- 
rigtnai  aatc.it  ne  Bait  appointer  ie 
place  ou  Ie  aOignemertt  lerroit  fait 
ntfi  Ie  DefeitBant  refufe  ceo  fatre. 

Sed  non  allocatur.    2.  3LC  ItOtiCe  BC= 

are  aifeBge  pur  Ie  plaintiff  ncft 
fcoit,  car  eft  foim't  Bel  paroclj, 
que  eft  trope  large:  non  allocatur, 
car  1.  eft  Bit  que  en  Ie  paroclj  il  Bo* 
naft  notice  Be  lieu,  ou  il  fealeroit, 
que  ferra  inteno  tut  lieu  pluis  cer- 
tain que  Ie  parcel).  2.  %i  notice 
foit  requifite,  cell  aiB  per  Ie  Giee= 
pis.  €t  Ie  Stttgtncnt  futt  af« 
firme. 


ERror  upon  a  Judgment  in  C.  B.  J>hi»  JV-.i 
on  an  Action  of  Debt  for  4-9/.  5  5.  ?/  -Agreement 
where  the  Plaintiff"  declared  that  the 
Defendant  agreed  by  his  Deed  fhewed 
forth,  to  pay  the  Plaintiff  the  ("aid 
479^-  5-s1-  on  an  Affignihent  to  be 
made  by  the  Plaintiff  before  the  1  A~ 
firil  to  the  Defendant  for  two  Houfes 
in  London,  lately  built  by  the  Plaintiff, 
And  fhewed  a  diffident  Alignment  by 
two  Deeds  of  the  30  of  March,  fealed 
and  delivered  to  the  Ufe  of  the  De* 
fendant.  And  that  he  before  the  faid 
30  of  March  fequefted  the  Defendant 
to  be  prefent  on  the  faid  30  of  March) 
and  at  the  Place  where  he  fealed  and 
delivered  the  Deeds  to  receive  them. 
But  he  voluntarily  abfented  and  con-*- 
cealed  himfelf,  ita  quod  tunc  inveniri 
non  potuiU  And  the  Plaintiff  afterwards 
offered  the  faid  Deeds  fo  fealed  and 
delivered  to  the  Defendant,  but  he  re- 
efed to  accept  them,  and  did  not 
pay  the  Money.  The  Defendant  after 
Oyer  of  the  Deed  pleaded  nil  debet? 
and  Verdicl  and  Judgment  for  the 
Plaintiff.  And  on  Error  brought,  the 
general  Error  affigned.  But  Saunders 
pro  Qiien  in  Error,  took  two  Excepti- 
ons to  the  Declaration.  1.  That  the 
Plaintiff  in  the  Original  Action  ought 
to  appoint  the  Place  where  the  Align- 
ment fhould  be  made,  unlefs  the  De- 
fendant refufed  to  do  it.  Sed  non  al- 
locatur. 2.  The  Notice  alledged  by  Wht*  N°ttie 
the  Plaintiff  is  not  good,  for  it  is  only  TeV''ilt^ 
of  the  Parifh,  which  is  two  large  :  Non 
allocatur;  for  1.  It  is  faid  that  in  the  Pa- 
rifh he  gave  Notice  of  the  Place  where 
he  would  feal,  which  fhall  be  intend- 
ed a  Place  more  certain  than  the  Pa- 
rifh. 2.  If  Notice  be  requifite,  it  ia 
aided  by  the  Verdid.  And  the  Judg- 
ment was  affirmed. 


Keck- 


A  a 


Keck- 


iSo 
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r;n sic-    TT^  ticclntatioii  ftil-t  fcelitjet  al 

vers  un  en     fj>  C9iTUjiil   'Of EC   UK  W  CtlffCuP  Df  I 

lc  cuftody  <©jit{hjg-|  ■  (?■  k!  ot>  notice  Be  ceo* 
(U  v^'ak1  $PeS  mif  till  fait  gle  »er$  Hip  m 
oo^ri  m    uiDivmcnt  enter  fur  nil  dick.    apt 

bkmna-16.    ftlt    tCpCJt    &e    CC    HlOttXC   Mt  ©?♦ 

Livefay  r»p;ea'  reference  a  iup,  ie 
Court  oiBer  un  bill  Beflreme  np?cjs 
tuBrcmcMtcn  affirmancece  ceo. 


Kcck&ick's  Cafe. 

A  Declaration  was  delivered  to  //%£  E/'W  filed  after 
Clerk  of  the  Papers  to  the  Mar-  J»Jpmt»f«i 
fhal,  againft  one  in  Cuftodyof  the  Mar-  ^""J1  ,"'e,"7 , 
fhal,  and   he  had    Notice  of    it.     But  xAar^J. 
no  Bill  was  filed  againft  him,  but  Judg- 
ment entred   on  nil  dicif.     And  upon 
Report  of  the  Matter  by  Mr.  Livefay 
after  Reference  to  him,  the  Court  or- 
dered a  Bill  to  be  filed  after  Judgment 
in  Affirmance  of  it. 


Lc  Roy  verfits  Gray  cox. 

cTtoraOo-    e&&  motion  a  quaver  un  en= 

mn  en  le        O  BftCUlCIlt  ttr$S  ftl»  pilt  OllUfllClt 

caption  dun  en  je  caption  tirl  p&itol  (jurat  )■  ^e 
inditcmuu  ^0titt  rut  que  ce  fuit  rut  pip  per  fu" 
SpSs.  Per  facramentujn  fuum  dicunt. 


27^  /£///£  againft  Grajcox. 

ON  Motion  to  quafh  an  Indictment  {Juratymlt- 
againft  him  for  Omiffion  in  the  \fJr'Jhea^%l 
Caption  of  the  Word  (Jurat.")  the  dlilmerTfu^ 
Court    faid   that   it   was  fupplied    bv  tited  in  other 


fuper  fact ■amentum  fuum  dicunt. 


jV  flied  ky  i 
Wordy 


Skinner  i<5. 
Counfel  al- 
low &lcs 
tefmoigncs 
jure  ou 
trial  del  if- 
ftie  an  lc 
prifoncr  ul- 
lage per 
Treafon  fuit 
cufter  la 
mere  al 
temps  del 
exigent  a- 
gard  &  touts 
temps  aprcs 
juftjue  lc  re- 
turn. 


Lc  Roy  cerfus  Donncgh  O  Carny.     The  King  againft  T)onnogh  0  Corny* 

tl  pDitatt  \\\\  I3?tef  tie  €rro2  a 
I  reBetfet  un  attamfat  pet  (3t- 
late?p  fur  un  Witement  Be  imilt 
Creafon  pur  compafTant  Ie  mo?t 
Ie  Bop  (II  fuit  fttppofe  que  if  fait 
unBe  4  Huffing  qucfueront  Ijtrea 
tun  Ie  Eoy  atir  Windfor).  Ct  pur 
crro?  il  mohlfre  que  ii  fuit  ouffcr  la 

Were,  fCilitet  ait  Paris  eit  France  Be- 

uant  Ie  Cjcijtcnt  mtaeS  $  continue 
la  none  npaeg  Ie  return  Be  ceo  ;  $ 
mtffe  counfel  Bcftre  affipe  pur  Ie 
trial  Bel  ilfue  rr.it  fur  ce  matter  per 
Ie  attowu  ie  Rop*  Cur.  mft  necef- 
rarp  aflsrener  counfel,  car  fur  ce  col* 
lateral  matter  afctm  poet  effre  Be 
counfel  Qte  Ie  p?ifoner  fans  affigt* 
went,  $  BiBctg  perrons  oe  bone 
quality  eftcant  jure  fur  celt  iuue 
pur  ie"pufoner,  BcrBia  fuit  tnwie-- 
Btatement  Bone  put  lup* 


HE  brought   a  Writ   of  Error  to  Counfel  altiw* 
reverfe  an  Attainder  by  Outlawry  $£*J({* 
upon  an  Indictment  of  High  Treafon,  y,^,.,^  w^erg 
for  compaffing  the  Death  of  the  King  Trial  of  an 
(it  was  fuppofed  that  he  was   one  of  //T»*»  wtofcr 
the  4  Ruffians  who  were  hired  to  kill  theP^0Je/ 

i        t7-  ,rr.     ,/■    n  »       i    r       t-  outlawed  for 

the  King  at  //  tttdfor).     And  for  Error  j>M/0»  «w 
he  mewed  that    he  was    beyond  Sea,  beyond  Sea  at 
viz.  at  Paris  in  France  before  the  Exi-  theTime  of 
gent   awarded,    and    continued   there  *^aflfer'^ 
till  after  the  Return  of  it  ;  and  prayed  M  tim'ei  ajUr 
Counfel  to  be  afligned   for  the  Trial  until  the  R«- 
of  the  Iflue  taken  on  this  Matter  by  Uirn- 
the  King's  Attorney.     Cur.    It  is  not 
neceflary  to  affign  Counfel,  for  on  this 
collateral  Matter  any  one  may   be  of 
Counfel    with    the   Prifoner   without 
Affignment.      And   divers   Perfons  of 
good  Quality  being  fworn  on  this  Iflue 
for  the  Prifoner,    Verdict  was  inune-: 
diately  given  for  him. 


Cockman 


Ockmaii 
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Cockman  yerfns  Farrcr. 

Raym.4<>i.    T?  313   tilt  T5|tCf  UZ  JEttO?    pltt   «* 

skinner  i5.  £^  featec  utt  fine  po2t  per  it  \)tu 
De  czluv  en  remninDcr  en  fee  apies 
Diners  effaces  tail  fpent  (quel  fine 
fut't  lcuj>  pet  le  p?imec  tenant  en 
tail  atactic  autcrs  efirangers)  le 
Defennant  confeffant  le  none  en 

3  Mod.  140,  tmI  proutj  $  Je  mo?t  fang  iflfue,  $ 

HU  le  fine  prout,  pleDe  que  ap?es  le  Dit 

fine  proclamations  for  ceo  fueront 
fait  en  Hue  fo?mc  tic  ley,  9  mon- 
flre  particularment  que  le  tmtcam 
pjoclaim'  fut't  17  Car.  2.  $  qtte  celt 
fine  fuit  al  life  Del  tenant  en  tail  # 
fes  Ijeirs,  le  effate  He  quel  le  Dc- 
fenDant  no  $  put  15  ans  Darrein 

Error  port    paffe  habuit.   ct  monftre  le  mo?t 

per ecluy  en  M  tfnant  m  fail  failS   ifiUC  10  Car. 
rever'r"reuna  2-   *  Qttttl  aUCOlttt'lUte  fiJIt  feifiU  pCC 

fin«  kvy  per  le  fpace  tie  5  ans  apies  le  mo?c  Del 
tenant  en  tenant  en  tail  fans  tflftic  $  Deb-ant  le 
*uL.  puccljafe  ncl  15nefrieCcro?»  Ct 
DemanD  juDffment  fi  le  plaintiff 
Doit  maintcincc  cell  un'ef  encontec 
!e  fine  $  acclamations  fuperinde. 
le  Plaintiff  Demur  ffeneralment; 
le  crco?  alTujne  pec  le  Plaintiff  fuit 
que  le  conufo?  apjes  le  cunufans 

per  dedimus  poteftat.  (J  OeDant  lC  CC= 

tucn  Del  TBjief  De  Couenant  mo= 
ruff,  quel  effeant  tin  manifeft  eu- 
ro?, $  Dopec  en  fait,  le  DefenDant 
relp  fclement  fuc  fon  plea*  Saunders 
pur  it  Defenoant  en  maintenance 
Del  plea,  cite  F.  N.  b.  98.  a.  2  inft. 

518.  Cr.  Car.  575.  Comte  de  Oxon 
verfus  Waterhoufe,  &  Cr.   Jac.  332. 

_  AC    .    fuc  que  il  pnncipalment  celu,  ou 

prfefamari-    Coke  ^  (™  &  &**  ™  &*&  &  Bar" 
ons  &  cinq;    tbolomew  &  Benfield)  que  CClUj?  que 

am  paffe  a-  ao  o?oit  al  15?ief  De  Crro?  $  fuffec 

pres  le  mort  $    mQ   a    pjjfftj    0EOant  tl  pO?t  CClt 
dc   tenant  en  ^fef  je  Ctl'O?  fCCta    bUt    pCC  CCff 

ruencfthir  fi»^  i  cinque  ans  paffe:  ctHoit 

M  brief  de     pro  Quer.  CitC  Cr.  Eliz.  468.  Wright 
error,  verfus   Wickham;    &    Owen    2£.     31 

autec  jour  cc  ens  fuit  argue  per 

Treby  ECCOjDet  De  Londres  put  le 
Plaintiff  $  Pollexfen  pro  Defendeme. 
Treby  relp    fur  CCft  flgjarime,  Non 

debet  adduci  exceptio  ejus  rei  cujus 
petitur  di(Tolutio,*J  Cite  Co.  5.  fol.  in. 
Cr.  Eiiz.  225,  273.  Leon.  1  part,  325. 
Owen   147-    3 8  E-  3.  fol.   32.  2.  StP 

mil  fine  rite  levatus,  a  le  Statute  in-- 
txnD  que  tiri  fine  fclement  barre* 
ra,  mes  le  errc?  icp  alfiffne  m 
u\\  meu  .nuHitufit  UUm  fuppofe, 

Com, 


Ccckman  againft  Farrer. 

IN  a  Writ  of  Error  to  reverfe  a  Fine 
brought    by  the   Heir   of  him    in 
Remainder  in  Fee,  after  divers  Eftates 
Tail  fpent  (which  Fine  was  levied  by 
the  firft  Tenant  in  Tail,  and  two  o- 
thers,  Strangers).  The  Defendant  con- 
ferring the  Gift  in  Tail  prout,  and  the 
Death   without    Iffue,   and   the   Fine 
prout  pleads,   that  after   the  faid  Fine 
Proclamations  were  thereupon  made  in 
due  Form  of  Law,   and  fhews  particu- 
larly that   the  laft  Proclamation    was 
1 7  Car.  2.  And  that  this  Fine  was  to 
the  Ufe  of  the  Tenant  in  Tail  and  his 
Heirs,    whofe    Eftate   the   Defendant 
hath,  and  for  15  Years  laft  paft  habuit. 
And  fhews  the  Death  of  the  Tenant  Emr  ycugU 
in  Tail  without  Iffue,  10  Car.  2.     And  by  him  in  Re- 
that  he  had  continued  his  Seifin  for  the  mainder  to  re- 
Space  of 5  Years   after  the  Death  of JJJfj^JJ. 
the  Tenant  in  Tail  without  Iffue,  and  ™"t  ;/j4-/~ 
before  the  Purchafing  of  the  Writ  of 
Error.     And  demands  Judgment  whe- 
ther the   Plaintiff  ought   to  maintain 
this  Writ   againft  the  Fine   and  Pro- 
clamations thereupon.     The  Plaintiff 
demurs  generally  ;  the   Error  affigned 
by  the  Plaintiff  was,  that  the  Conufor 
after  the  Conufance  per  dedimus   po*> 
tefiot.    and  before  the  Return  of  the 
Writ   of  Covenant   died,   which   be- 
ing a  manifeft  Error,  and  true  in  Fad, 
the  Defendant  relied  only  on  his  Plea. 
Saunders  for  the  Defendant,  in  Main- 
tenance of  the  Plea,  cited  F.  N.  B.  98. 
a.    2  Inft.  518.  Cr.  Car.  575,    Earl    of 
Oxon  againft  IVaterhotife,   and  Cr.  Jac, 
332.   on  which  he  principally  relied, 
where  Coke  fays  ( in  the  Fine  of  the  This  Fine  anH 
Cafe  of  Bartholomew  and  Benfield')  that  Proclamations} 
he  who  has  Right  to  the  Writ  of  Er-  ***l***n 
ror,   and  fuffers  S  Years  to  pafs  before  ff°?h%?° 
he  brings  this  Writ  of  Error,    fhall  be  Tenant  in 
barred  by  this  Fine,  and  5  Years  paf-  Tail  without 
fed  :    And    Holt  pro   Quer.    cited    Cr.  ^"^  '»  *» 
Eliz.  468.   Wright   againft   Wickham  ;  *f£jj Wn* 
and  Owen  25..    On  another  Day  this 
Cafe  was  argued  by  'treby 9  Recorder  of 
London,  for  the  Plaintiff,   and  Pollexfen 
for    the  Defendant.     Zreby  relied   on 
this  Maxim,  Non  debet  adduci  exceptio 
ejus  rei  cujus  petitur  diffilutio,  and  cited 
Co.  5.  fol.    in.    Cr.   Eliz.    225.   273. 
Leon.  1  part  325.  0^^,147.   38  E.  3.. 
fol.  32.     2.  Here  is  no  Fine  rite  leva~ 
pus,     and   the    Statute    intends    that 
fuch    Fine   only   fhall    bar,    but  the 
Error  here   affigned    .makes    a  meer 
Ntillity      in      r.he     fupppfed     Finee 
A. a  g  Com, 


i8z 


Term.  Mich.  33  Car.  z.  B.  R. 


Com.  370.  Anderf.  part  i.  p.  172.  Pol- 
lexfen  BCl  BUtCt  part,  11£  StgUOtt  it 

matter  eel  plea,  mes  p?tft  Bikers 
erccptfOR0  a  Ie  TKjicf  Be  Crto?.  i. 
3!3eft  ittonffte  que  Ie  conufo?  fuit 
tenant  en  tail  al  temps  eel  fine  le- 
jjp,  $  napptert  que  Ie  plaintiff  ott 
foil  pereafcopet  ie  remainder  oone: 

en  ie  p?tmtt  Caff,  fi  non,  tsanC  par- 
tes finis  nihil  habuerunt,  $  le  fine  uOiu 

quant  a  le  temaintiet;  en  le  oar- 
retn  Cafe,  nul  tjoit  a  le  T5?ief  Be 
<Erro?  fi  le  temaintiet  out  trail r* 
ferrc  al  autet:  S^cs  refponn  a!  am= 
bioeut  que  feifin  Bun  efiate  tie  in- 
Ijeritance  tin  foits  alfeoge  fertoit 
ententi  a  continuet  fi  le  contrary  ne 
foit  monfire,  come  neff  itv.  2.  31 
cbfea  que  le  effates  Del  tenant  en 
tail  $  celup  en  temaintiet  font  tsi- 
ffina  effate0  $  ttterqtie  feperament 
grantable,  ergo  per  lup  erro?  ne 
gift  per  celup  en  le  remainder,  pur 
etro?  en  tin  fine  tonus  per  tenant 
en  tail,  ficome  bail  na&era  erro? 
fur  le  imminent  bers  le  principal* 
Ct  ii  tuffingte  inter  rtcobetp  $ 
fine,  car  en  recoben?  le  baluc  ba  a 
tout  0  eftates,  ergo  rebetftoner  ott  ce= 
lup  en  remaiimer  poet  abcr  erro? 
fur  ceo,  mes  fecu0  en  le  cafe  bun 
fine,  car  il  ne  pafia  le  temaintiet 
mes  ottb?e  folement  tin  oifcontinu- 
ance  quant  a  lup*  S^es  tefolbe  que 
cell  b?ief  eft  bien  po?t  per  lup  en 
remaintier,  car  il  eft  griebe  per  Ie 
tnfeontinuance,  9  poet  eftre  relieve 
per  ceff  I5?ief  be  (Erro?.  3-  311  urge 
que  ceft  fine  fuit  lebp  per  Ie  tenant 
en  tatl  9  bcttr  auterjer,  $  ie  erro? 
per  Ie  mo?t  bun  conufo?  ne  touclja 
les  attters,  $  fines  efteant  uftial* 
ment  lebp  per  feperal  peifons  jop^ 
nant,  tl  fertoit  Dangerous  a  rebcr- 
fer  tout  pur  le  erro?  tie  tun  99es 
fuit  refpontiue  (iut  tut  fine  poet  e- 
ffre  reberfe  Hers  tin  $  eftoper  en 
fo?ce  bers  attters,  come  iou  tin  en- 
fant tenant  en  tail,  remaintier  al 
atttcr  en  fee,  fils  japnanten  tin  fine 
ce  poet  effte  rcbeife  bers  le  enfant 
pur  nonage  $  effopera  bers  ltn>  en 

remaintier,  Hob.  278.  Cafe  de  Eng- 
lifh  la  Cite,  (J   17  H.    7-  Keilway43. 

€t  tffint  en  le  cafe  al  bar  poet  e- 
ftre  reberfe  quant  a  Ie  tenant  en 
tail  $  a  legs  terre0  intailes,  $  quant 
al  autet 0  conufo  ?s  il  cftopeta,  me0 
ne  noveroit  celup  en  le  remaintier  5 
car  quant  al  autet  conufo?  $  Ie0  ter- 

teS  en  tail,  Partes  finis  nihil  habue- 
runt. 4. 311  urge  le  fine  efteant  lebp 
pur  trois  ICB?ief  tic  <£rro?  note  e- 
ftrc  po?t  pur  eur  touts,  ou  Ie  plain- 
tiff octt  tuemffre  que  les  cent  font 

fflG|t,  que  II  liaH  fait,  Sed  non  allo- 
4  catur, 


Com.  370.  Anderf.  part  1.  172.  Pollex- 
fen  on  the  other  fide,  did  not  argue 
the  Matter  of  the  Plea,  but  took  divers 
Exceptions  to  the  Writ  of  Error,  r.  It 
is  not  (hewn  that  the  Conufor  was 
Tenant  in  Tail  at  the  Time  of  the  Fine 
levied,  and  it  does  not  appear  that  the 
Plaintiff  or  his  Father  had  the  Re- 
mainder given :  In  the  firft  Cafe,  fi  non, 
then  -partes  finis  nihil  habuerunt,  and 
the  Fine  is  void  as  to  the  Remainder; 
in  the  laft  Cafe  no  Right  to  the  Writ 
of  Error  if  the  Remainder  was  trans- 
ferred to  another  :  But  it  was  anfwer- 
ed  to  both,  that  Seifin  of  an  Eftate  of 
Inheritance  once  alledged  fhould  be 
intended  to  continue  if  the  contrary 
be  not  fhewn,  as  here  it  is  not.  2.  He 
objeded  that  the  Eftates  of  the  Tenant 
in  Tail,  and  him  in  Remainder,  are 
diftinct  Eftates,  and  both  feparately 
grantable  ;  therefore  in  his  Opinion 
Error  did  not  lie  for  him  in  the  Re- 
mainder for  Error  in  a  Fine  acknow- 
ledged by  Tenant  in  Tail,  as  Bail  fhall 
not  have  Error  on  the  Judgment  a- 
gainft  the  Principal.  And  he  diftin- 
guifhed  between  a  Recovery  and  a  Fine; 
for  in  a  Recovery  the  Value  goes  to 
all  the  Eftates,  therefore  a  Reverfio- 
ner,  or  he  in  Remainder  may  have 
Error  thereupon  ;  but  otherwife  in  the 
Cafe  of  a  Fine ;  for  it  does  not  pafs  the 
Remainder,  but  works  only  a  Difcon- 
tinuance  as  to  him.  But  it  was  re- 
folved  that  this  Writ  is  well  brought 
by  him  in  Remainder,  for  he  is  ag- 
grieved by  the  Difcontinuance,  and 
may  be  relieved  by  this  Writ  of  Er- 
ror. 3.  He  urged  that  this  Fine  was 
levied  by  the  Tenant  in  Tail,  and  two 
others;  and  the  Error  by  the  Death  of 
one  Conufor  fhall  not  touch  the  others, 
and  Fines  being  ufually  levied  by  fe- 
veral  Perfons  joining,  it  would  be  dan- 
gerous to  reverfe  the  whole  for  the 
Error  of  one.  But  it  was  anfwered 
that  a  Fine  may  be  reverfed  againft 
one,  and  ftand  in  Force  againft  others, 
as  where  an  Infant  Tenant  in  Tail, 
Remainder  to  another  in  Fee,  if  they 
join  in  a  Fine  this  may  be  reverfed 
againft  the  Infant  for  Nonage,  and 
fhall  ftand  againft  him  in  Remainder, 
Hob.  278.  English's  Cafe  there  cited, 
and  17  H.  7.  Keihvay  43.  And  fo  in 
the  Cafe  at  Bar,  may  be  reverfed  as 
to  the  Tenant  in  Tail  and  the  Lands 
intailed,  and  as  to  the  other  Conufors 
it  fhall  ftand,  but  it  fhould  not  hurt 
him  in  the  Remainder ;  for  as  to  the 
other  Conufors  and  the  Lands  in  Tail, 
partes  finis  nihil  habuerunt.  4.  He 
urged  the  Fine  being  levied  by  three, 
the  Writ  of  Error  ought  to  be  brought 
by  them  all,  or  the  Plaintiff  ought 
to  fhew  that  the  two  are  dead, 
which  he  has  not  done  ;  Sed  non  allo- 
catur. 
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catur,  car  le  plaintiff  foicnicnt  aB 
intereft  en  le  tcrres  en  queffton  $ 
eft  fclement  picbe  per  5c  fine,  ergo 
cell  T>?(ef  Be  €rro2  apperteine  a 
lup  falement*  duant  a!  matter 
fuppofe  rctfre  tut  per  Coke  en  U 

Cafe  Be  Bartholomew  &  Benfield  Be= 

Siant  cite  bo?s  Cr.  jac.  332.  il  fent= 

bic  que  le  libjc  eft  mifppnt,  <j  Bott 

rffre,  fi  que  an  Bioit  ai  03jiefue 

sails  le  Pa-  <£tro?,  $  differ  un  fine  <$  cinque  an0 

roi*(un fine)  a  paffer  DeDant  il  po?t  ce  TSjref  Be 

icciaufe     erro?,  Terra  bar  per  ceff  fine? 5 

rd  Perfea  ai*0  pafle,   Ct  ce  cafe  effeant  pitujs 

tncc"        aiartre  report  en  Roll. pare  1.  p.  36.  $ 

en  Buift.  part  2.  p.  244.  Coke  la  cite 

le  Cafe  Be  Ninian  Menvil  (HUfp?ife 
attrt   CI!   Cr.  put*  Mandevil's  Cafe)  $ 

Bit  come  cnUnt  $  non  autcrment, 
bt?»  fi  afeun  aB  terre  pennant  rue 
uii  recober^,  $  ap?e3  un  fine  Be  cell 
ternieeff  lebi>,  et  cinque  anss  paife, 
ce  Terra  o?e  clcrnncnt  un  perpetual 
bar  $  tl  nabera  un  ISjief  Be  <£rto? 
Tur  cell  recoberp,  content  il  Toit  cr- 
ronf oti0»  Ct  en  le  cafe  ai  Bar  itiurr-- 

llteJIt   ftltt  BOlie  per  totam  Cur.  put* 

le  plaintiff,  9  le  fine  rebcrTe* 


catur.  For  the  Plaintiff  only  has  In- 
tereft in  the  Lands  in  Queftion,  and 
is  only  aggrieved  by  the  Fine ;  there- 
fore this  Writ  of  Error  belongs  to  him 
only.  As  to  the  Matter  fuppofed  to 
be  iaid  by  Coke  in  the  Cafe  of  Bar- 
tholomew and  Benfield  before  cited  out 
of  Cr.  Jap.  332.  it  feems  that  the  Book 
is  mifprinted,  and  that  it  ought  to  be 
he  who  has  Right  to  the  Writ  of  Er- 
ror, and  fuffers  a  Fine  and  5  Years  to  Without  the 
pafs  before  he  brings  this  Writ  of  Er-  WordfaFwe) 
ror,  (hall  be  barred  by  this  Fine,  and  *Jgiw 
5  Years  pafled.  And  this  Cafe  being  Senfe? 
more  at  large  reported  in  Roll,  part  1. 
p.  36.  and  in  Bulftr.  part  2.  p.  244. 
Coke  there  cites  the  Cafe  of  Ninian 
Menvil  (miftaken  alfo  in  Cr.  for 
Mandevil's  Cafe~)  and  fays  as  follows, 
and  not  otherwife,  viz.  If  any  hath 
Land  pending  on  a  Recovery , 
and  after  a  Fine  of  that  Term  is  le- 
vied, and  five  Years  pafs,  this  fhall 
be  now  clearly  a  perpetual  Bar,  and 
he  fhall  not  have  a  Writ  of  Error  on 
this  Recovery,  tho5  it  be  erroneous. 
And  in  the  Cafe  at  Bar,  Judgment 
was  given  by  the  whole  Court  for  the 
Plaintiff,  and  the  Fine  reverfed. 


An 


onyi 


In  Error. 


Un  Inferior  C^&    ttWl    H   ttUlttt  UIX  |UHff- 

court  poet  D  tttent  en  tin  Jnferio?  Court  en 
incrcafeda-  un  Siaion  Be  OBatterp,  le  role  erro? 
mug**  fur  fmt  aflfgne  ore  tenus,  rctTt  que  le 
viewdun  31nftrl0?  court  aB  increafe  le  Ba- 
x  vent.  555.  mage  Bone  pur  le  Jury  fur  infpem- 
econtra.  on  Bele  $g)afme  faft  per  le  Bit  T5at- 
1  sid.  108.  terp,  bi? .  Ie  Biflocatton  Bel  oflc  Be 
1  Mod.  24.  jc  corenBice,  €t  Ie  counfel  Be  le 
Lldb -«*'  Plaintiff  in  erro?  mobe  que  le  3ln« 
' "  *'  ferto?  Court  naB  poiar  a  ce  fair,  $ 

Cite  Raftal's   Entries   f.   46.    que    Ie 

S^aime  Boit  eftre  aBjuBire  per  vif. 

Curia;  hie.  ^e0  per  Cur.  le  3illfert0? 

Court  aB  poiar  a  juBger  fur  lour 
Utcto  Be  $9atme  $  Be  increafee 
Bamage0*    Ct  Ie  jtiUgment  ftiit  af= 

fir  me ;  $  Pemberton  Cljicf  Suffice 
BoncBiToitque  sgaime  ence  caTe  Be 
increaTer  Bamaiye©  ne  Terra  fins- 
tnent  $  rip?ouTment  pnfc,  $  que 
pur  un  barbarous!  TSatterp  come 
pur  JRafe  abfeifle  $  fembable,  le 
Court   poet  increaTer  tmniajreg. 

Vide  Leon,  part  1.  p.  139.  Dyer  105. 
a.  28  E.  3.  54.  8  H.  4.  135.  39  E.  3. 

20. 


Anonymous.    In  Error. 

ON  Error  to  reverfe  a  Judgment  in  ^„  i„fer;or 
an  inferior  Court  in  an  Action  of  Court  may  in* 
Battery,  the  fole  Error  was  affigned  creafe  Vama- 
ore  terns,  viz.  that  the  inferior  Court  g"J%J%f  7 
had  increafed  the  Damages  given  by 
the  Jury  on  View  of  the  Maim  made 
by  the  faid  Battery,  viz.  the  Diflo- 
cation  of  the  Hip-Bone.  And  the 
Counfel  for  the  Plaintiff  in  Error  mo- 
ved that  the  inferior  Court  had  no 
Power  to  do  this,  and  cited  Raftafs 
Entries,  fol.  46.  that  the  Maim  ought 
to  be  adjudged  per.  vif.  Cur.  hie.  But 
per  Cur.  the  inferior  Court  hath  Power 
to  judge  on  their  View  of  a  Maim, 
and  to  increafe  Damages.  And  the 
Judgment  was  affirmed  ;  and  Pemberton 
Chief  Juftice  then  faid,  that  Maim  in 
this  Cafe  of  increafmg  Damages  fhall 
not  be  ftriclly  and  rigoroufly  taken, 
and  that  for  a  barbarous  Battery,  as 
for  cutting  off  a  Nofe  and  the  like, 
the  Court  may  increafe  Damages.  See 
Leon,  part  1.  p.  139.  Dyer  105.  a.  28, 
E.  3.  54.  8  H.  4.  135.  39  E.  3  20. 


Bioome 
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Blocme  oerfus  Wilfon.  Jfitr.  Trin.    #/oo//ie  againft J^7/off.  Entrcd  2r/». 

3.3  Car.  2.  33.  Gir.  2. 


s  Kcir  Abr.  f7lRro?  fur  juUgment  en  b.  in  net 

1047.  pi.  33.     J2,  fut  bill  »P?e0  DCCBta  pro  Quer. 

Skmneri;.      U  plaintiff  m   B.  C.   DtdiUaft  fUC 

WUqne  ne       till  ti'if,  rCCttailt  l]t!E  Ctl  til?  Gill  fUtt 

afceruin  1c     fttttti  Clt  tilt  StctlOlt  Hif  It  CslfC  3  iS 

funime.  Mt   U   ^Inilttlff  pUl'    250 1.    eit    it 

Poultry   Counter,    if    Obligraft    IllV 

ItlCftlie  qtiC  le  Bit  Gill  imponefet  bo- 

num  ballium  a  le  Bit  fiCtiUH  OClMllt  1C 

1  Sept.  none  p^oclietn,  aiiter  le  De= 
fcnuant  botlaff  payer  le  nebt  ntte  a 
le  plaintiff*   Ct  monffre  que  le 

ilif.Cn   Clttre   eit  le  Poultry  Counter 

&erg  le  Mt  Gill  ftiit  pur  250 1.  Debt 
tue  per  it  Kit  Gill  a  le  plaintiff,  $ 
que  biiii  ne  fuitntife  eins  al  nit  asi= 
en  neinsi  le  temps,  $  que  leDcfen-- 
nnnt  00  notice  ne  les  p^emtffes  $ 
nan  pap  le  nit  250 1.  $  aocrre  que  le 
tit  Gill  immeoiatement  ap?es  le 
confeffion  nci  nit  bill  er  affent  nci 
Plaintiff,  ne  le  nit  arrefl  $  imp?i= 
femnent  fur  le  nit  aftion  futt  ntf= 
cbnrge  $  permit  naiernlargc,  ienit 
nebt  anonque  $  aWjuc  effeant  tin- 
pain   le  Defennant  plene  que  Gill 

tempore  confedtionis  fcripti  non  debuit 

a  le  plaintiff  le  nits  250 1.  nee  aii- 

quem   inde  denarium.     Le  Plaintiff 

replv  Quod  debuit  fur  que  lime  joinj 
le  I'ttrp  troue,  quod  debuit  167.  par* 
ctl  oei  nit  250 1.  $  per  le  retinue  non 
debuit.  @>ur  que  jungment  elf  nunc 
pur  le  1671.  ale  namage  pur  eta 
none  per  le  3!tiry*  leg  general  er- 
rors efieant  aifignc*  Sanders  pur  le 
plaintiff  en  erro?  mooe  que  aaton 
ne  net  ne  gift,  car  ntti  certainty  ne 
le  net  appiert  pur  le  bill,  ergo  nil 
debuit  neff  bone  plea,  $  per  iuy  co- 
Denant  folement  Doit  etTrepo?L  Sed 
non  allocatur,  car  neft  ncceltary  en 
nebt  que  le  certainty  appiert,  tl 
fuffitt  it  le  net  foit  fait  certain  per 
aoerment,  come  fur  tin  quantum  me- 
impreper  if- mit.  2.  3^  obfea  que  celt  bar  al 
vecrd;apcr  aaion  eft  collateral,  $  ergo  mrue 
ncit  effre  entierment  troue  pur  le 
Plaintiff  ott  entierment  uers  luy  $ 

liemp  per  parcels.  Sed  non  allocatur, 

car  coment  le  Defcnoant  ptmTott 
attet  plene  pluig  aptment,  que  le 
©cftimant  nil  debet,  que  fuiffoit  le 
ntrea  refponfe  al  aaion.  unco?e  le 
merit  nci  cattfe  efieant  try  $  le  net 
afecrtain  per  le  bcroia  lelmp?oper- 
ncs  nci  tfftte  eft  ain  per  ceo*  ct  le 
sungment  ftut  nffirme,  per  totam 

Cur.  ir 


EPvror  on  a  Judgment  in  B.  in  Debt  Debt  on  a  Bill 
1  on  Bill,   after   a  Verdict  for  the  which  does  mt 
Plaintiff.     The  Plaintiff  in   B.  C.    de-  "J^tain  tU 
clared  on  a  Bill,  reciting  that  whereas 
one  Gill  was  arretted  in  an  Action  on 
the   Cafe  at   the    Plaintiff's  Suit   for 
250/.  in  the  Poultry  Compter,   he  obli- 
ged himfelf  that  the  faid  Gill  imponeret 
bomtm  ballium  to  the  faid  Aclion  before 
the  1  ft  of  Sept.  then  next  ;  other  wife 
the   Defendant   would    pay  the  Debt 
due  to  the  Plaintiff.     And  fhewed  that 
the  Adtion  entred  in  the  Poultry  Compter 
againft   the  faid  Gill  was  250/.  Debt 
due  from  the  faid  Gill  to  the  Plaintiff. 
And  that  Bail  was  not  put  in  to   the 
faid  Adtion  within  the  Time,  and  that 
the  Defendant  had  Notice  of  the  Pre- 
miffes,  and  had  not  paid  the  faid  250/. 
and  averred  that  the  faid  Gill,  imme- 
diately after  the  Making  of  the  faid 
Bill,   by  the   Plaintiff's  Confent,    was 
difcharged   from   the  faid  Arreft  and 
Imprifonment  on  the  faid  Adtion,  and 
permitted  to  go  at  large,  the  faid  De- 
fendant  then   and   yet  being  unpaid. 
The  Defendant  pleaded  that  Gill  tem- 
pore confeSlionis  fcripti  non  debuit  to  the 
Plaintiff  the  faid    250  /.    nee   aliquem 
inde  denarium.  The  Plaintiff  replied  quod 
debuit,  upon  which  Iffue  was  joined  ; 
The  Jury  found,  quod  debuit  167  /.  Par- 
cel of  the  faid  25  o  /.   and  for  the  Re- 
fidue  non   debuit.     Whereupon   Judg- 
ment was  given  for  the  167/.  and  the 
Damage  given  for  it  by  the  Jury.    The 
general  Errors  being  afligned.     Sanders 
for  the  Plaintiff  in  Error   moved  that 
an  Adtion  of  Debt  does   not   lie ;   for 
no  Certainty  of  the  Debt   appears  by 
the  Bill ;  therefore  nil  debuit  is  not  a 
a  good  Plea,  and  in  his  Opinion  Cove- 
nant only  ought  to  have  been  brought. 
Sed  non  allocatur ;  for  it  is  not  necefla- 
ry  in  Debt  that  the  Certainty  appear ; 
it   is    fufficient  if  the  Debt   be  made 
certain  by  Averment,  as  on  a  quantum 
meruit.     2.  He  objedted  that  this  Bar  imp,0hev  [jrM 
to  the  Adtion  is  collateral,   and  there-  aided  by  Ver- 
fore  the  Iffue  ought  to  be  entirely  found  dili- 
for   the    Plaintiff,    or  entirely   againft 
him,    and   not    by    Parcels.      Sed  non 
allocatur  ;    for  though   the  Defendant 
might  have  pleaded  more  aptly,   that 
the  Defendant  nil  debet,  which  was  the 
diredt  Anfwer  to  the  Adtion,    yet  the 
Merit  of  the  Caufe  being  tried,  and  the 
Debt  afcertained  by  the  Verdict,  the 
Impropernefs  of  the  Iffue  is  aided  there- 
by.    And  Judgment  was  affirmed  by 
the  whole  Court.  . 


Butlaad 


Rutland 
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??  Cat  2.  B.  R. 


1 8' 


But  land  ccrfi/s  Michel.    Intr. 
3:  &  33  Car.  2.   Rot.  535 


t  (£  ?^/inffff  po?t  trefpnfo  pur 


Procccdi 

en  im  Hun-  |_  ^ffcj  t»C  fOH  ©»«.  Lf  DpffH 
doyenc  "Xe  ^flt  fUfftffe  I?Cf  1'CCnllCrP  CIl  fe-$UI!' 
mrcalarge,  &?CB  COUft  Br  Stainborow,  cm  Jjfe* 
on  nnjuftifie  Dsltlt  UJICfnt't,  per  tali cer  procciTum,  $ 

pcrcuxen  ap?cg  futtfrmcitt  le  Q^rc  pjifc  pa* 
Record      Wcwp*  ift  f  recittion  3  concfute  que 

1  NcfCAbr.  c$   eadem  captio.      Slit    tJCflttUTCr 

1077.pi.  12.  fur  cc  Pica  Fbiiexfen  nietoe  que  Ic 
Am.  120,     p^rccxCtaijs  en  lc  fcrnnBua  Court 
Mtimit  tut  Court  tic  Ricoja  Bo> 
put  cfrre  niarae  $  enticement  inoh-- 
ffrr,  eat  tout  in  fait  eft  tratttfaftll, 

quod  fuit  conceffum  per  Cur.  sjr  UlB0s 

rnent  Bone  pur  ic  ]$>fafntttf.  Co.  12 

Rep.  24. 


lo> 


Poundage 
allow  a  lc 
Vicont  hors 
Jes  deniers 
levy  fur  Fi. 
fa.  pur  un 
fine  icy  im- 
pofc. 
Skinner  12. 


Lc  Roy  verfus  Wade. 

CApias  iffiff  tJCrfi  IC  DCfeitBuflt 
pur  le  'one  Be  100 1.  trnpaft  fur 
lup  ap-es  contuction  fur  tnBttcment 
Be  'Batretrp,  $ap?es  tin  Fi.  fac.  fur 
que!  ic  CJtfcouitt  Be  Effex  lefcp  ie 
fine,  $  p2ic  aHotoance  Be  pounBnrrc 
pur  ceo,  Ijo?s  led  Bcmers  en  leg 
mainess  oe  CicrU  Be  Co?onc  pap 
per  le  mt  aifcont,  pur  le  Bit  fine, 
que  fuit  tyrant  a  Iup  per  lc  Court, 
content  que  neff  afcun  p-eceBeut  en 
lc  Bit  Court  a  jjarcant  ceo*  $&t8 
m  O3aton0  out  touts  fotts  fait 
ttef  aHotoance  en  ®cacc\  ap?cs>  leg 
iieniers  pop  In  per  fe  Cierfc  Be  Co-- 


T>t>t!nvd  ag^rift   MUM.    Entred 
Hill,  3  2  and -3 3  ©sn  :,  /to.  535. 

np  1-1  E  Plaintiff  brought  Trefpafs  for  ?,,  r,&m  ?* 

I.     raking  or' his  Mare.     The  Defen-  *»  H«wM 
dant   juftiSed    by  a   Recovery  in   the  &*».•/ e»€fc* 
Hundred  Court  of  ftdsnforow,  pleading  £ /,f '  jl°™"  at 
it  briefly,  per  taliter  prccefptm,    and  af-  or-eMimUy 
ter  Judgment  the  Mare  taken  by  Pre-  them  ha    ' 
cept  of  Execution,   and  concluded  that  Cmrt  °f  p-'~ 
it  is  eWi?;«  captio.     On  a  Demurrer  up-  coni' 
on  this  Plea,  Pollexfen  moved  that  the 
Proceedings  in  the  Hundred  Court  not 
being  a  Court  of  Record  ought   to  be 
fhewn  at  large  and  entirely  ;    for  every 
thing  done  there  is  traversable;  which 
was  granted  by  the  Court,   and  [udg- 
ment    given  for  the  Plaintiff.     Co.  12. 
Rep.  24. 

"The  King  againft  Wade. 

A    Capita ^iffued  againft  the  Deft*  Foil„d      u 
±  L.  dant  for  the  Fine  of  100/.  fet  on  bmnl  the 
him  after  Conviction  upon  an  Indict-  Sheriff  out  of 
merit  of  Barretry,    and  afterwards  a  *Ae/f"«'«  . 
Ti.fac.   on  which  the  Sheriff  of  Effex  t"a *£j?Z 
levied  the  Fine,  and  prayed  an  Allow-  'here.    '     ;' 
ance  of  Poundage  for  it,  out  of  the  Mo- 
nies in  the  Hand  of  the  Clerk  of  the 
Crown   paid  by  the  faid    Sheriff,   for 
the  faid  Fine,  which  was  granted  him 
by  the  Court,  tho'  there  be  no  Prece- 
dent in  the  faid  Court  to  warrant  it. 
Eut  the  Barons  have  always  made  fuch 
Allowance  in  the  Exchequer  after  the 
Monies  paid  there  by  the  Clerk  of  the 
Crown. 


Term. 


Zem. 


i8<S 


Covenant. 
Lrcach  bicn 
aflign  co- 
nicnt  ne  di- 
rcftment 
dcinsles  pa- 
rols  inf.  p. 
191. 

1  Nclf.  Abr. 
405.  pi.  23. 
&  ibid.  400, 
401,  &c. 


Term.  Hill.  35  &  3 4. Car.  2. 
B.  R. 

Bellamy  vcrfas  RufTel. 

PC R  cGUninnt  en  m  Cf)?'e  par= 
tp,  Its  parties?  mtittinliP  cofce* 
namVnue  le  $9u  tici  iQeife  (que 
ftttt  le  plaintiff)  par-era  Bear  parts 
Bel  Bojtdjarnxs  &  le  Jrago?  Del 
Defendant  H  tierce,  pec  tout  Je 
CUcmaac.  <£n  Satan  Be  Covenant, 
le  plaintiff  manftra  quell  faile  fan 

J15CifC  Be   Londres    ill   Cadiz.  $  la  tl 

pap  touts  le  13ajt-cljarsjes,  $  les 
feciie  parts  pur  hiv  mefme  $  le  au= 
ter  Part  pur  le  Defendant,  et  que 
le  SDefenBant  naB  Hip  rcpap  fan 
part.  Spies  juBgmcnt  per  nil  di- 
nt, $  0I3?icf  ^'enquire  Be  damages 

return,    Pollexfen    pro    Defendente, 

wflbtt  Bene  exceptions*  1.  Slue 
iwftt  icp  un  ftifficieut  bjeaclj,  car  le 
SMenBant  ne  fmt  renin*  per  le  co- 
tenant  a  pater  al  Plaintiff  le  Bit 
tierce  part,  meg  al  College?  Be 
po^Cljarges,  et  ergo  si  Bait  aBcr 
monffre  que  le  refenBant  nan  pap 

fa   tierce  part*     Sed    non  allocatur, 

car  quant  el!  afcerre  que  le  plaintiff 
aB  pap  le  tierce  part  tl  ferra  intenB 
que  le  sDefcnBant  ne  papal!*  <£t  le 
Plaintiff  fin?  neceffitate  en  Ton  Bc= 
fait  a  paler  taut,  auterment  la 
5i3cife  fcrrcit  flap  en  le  po?t*  2.  Be 
fuit  allcBire  que  le  po?t-Cljarges 
pap  per  le  plaintiff  fueront  pap  en 
ce  (aopage*  Curia  :  n  ferra  mtenB 
neitre  le  mefme  acpage,  car  pap 
en  le  mefme  pojts  ou  le  mt 
oovage  fuit  alleBge  Beffre  fait* 

IttBgment  pro  Quer.  nifij  &c- 


Term.  Hill.  1 3  and  3  4  Car.  2. 
B.  R. 

Bella?;/}'  againft  R//JJIL 

BY  Covenant  in  a  Charter-Party,  Covenant 
the  Parties  mutually  covenant,  that  Breach  well 
the  Mafter  of  the  Ship  (who  was  the  *£*"££( 
Plaintiff)  fnall  pay  two  Parts  of  the  ^ht^id 
Port-charges,  and  the  Defendant's  Facl-  Words,  inf. 
or  the  third,  for  the  whole  Voyage,  p-  i9l- 
In  an  Action  of  Covenant,  the  Plaintiff 
fhewed  that  he  failed  his  Ship  from 
London  to  Cadiz,  and  there  he  paid  all 
the  Port-Charges,  both  the  two  Parts 
for  himfelf,  and  the  other  Part  for 
the  Defendant.  And  that  the  De- 
fendant had  not  repaid  him  his  Part. 
After  Judgment  by  nil  dicit,  and  a 
Writ  to  inquire  of  Damages  returned, 
Pollexfen  for  the  Defendant  took  two 
Exceptions,  i.  That  here  is  not  a 
fufficient  Breach  ;  for  the  Defendant 
was  not  bound  by  the  Covenant  to  pay 
the  Plaintiff  the  faid  third  Part,  but 
to  the  Collector  of  Port-Charges  ;  and 
therefore  he  ought  to  have  fhewn  that 
the  Defendant  hath  not  paid  his  third 
Part.  Sed  non  allocatur ;  for  whereas  it 
is  averred  that  the  Plaintiff  has  paid 
the  third  Part,  it  fhall  be  intended  that 
the  Defendant  did  not  pay  it.  And 
the  Plaintiff  was  forced  on  his  Default 
to  pay  the  whole,  otherwife  the  Ship 
would  be  flopped  in  the  Port.  2.  It 
was  not  alledged  that  the  Port-Charges 
paid  by  the  Plaintiff  were  paid  in  this 
Voyage.  Curia :  It  fhall  be  intended  to 
be  the  fame  Voyage ;  for  they  were 
paid  in  the  fame  Ports  where  the  faid 
Voyage  was  alledged  to  have  been 
made.  Judgment  pro  %ier  niji,  &c. 


Thurf- 


tturf. 
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Thursfield  verfus  Jones,  (jc.  1'hursfield  againft  Jo/zes,  &c. 


Prohibition 
deny  fur  ci- 
tation les 

Wardens 
dun  Compa- 
ny per  nn 
tax  pur le 
repair  de 
Efglife 
charge  fur 
lour  Hall. 
Qr.  1  Nelf.. 
Abr.  444.  pi. 

9-  . 

Skinner  17. 
Sec  1  Mod. 
79.  1 94.  230% 
1  Salk.  165, 


PEejfei&ttton  Fisit  may  a  U  Con- 
MOW   Court  Be  Londres   pur 

cto,  que  Tuft  In  fut't  Berg  ie  Ra- 
fter ^©ar&cins  Be  Company  Be 
pur  tin  Care  i'mpofe  fur  it  Tale  Del 
Bit  Company  put  Ic  repaite  Bel 
€0?itt"e  parocljial,  at  fuit  Bit  que 
it  Cat  neft  imoofe  fur  cur  en  lour 
natural  capacity,  nieg  fur  leg  tcr= 

teg  Bel  COrpg  jpOiltlCfe*  Per  Curi- 
am, pollution  ne  iffera,  car  le 
terrcg  Bel  Company  font  cljarge* 
aWe  a  le  Kepatrg,  $  le  spiritual 
Court,  (que  aB  le  conufans  Bel 
matter)  naB  autcr  p?ocef0,  que 
citation,  que  ne  poet  effee  erecute 
fur  aggregate  Corporation,  que  neft 
Bifible  en  Lev,  ergo  ie  citation  Be 
neceflitp  Boit  time  Berg  leg  Officer g 
Bel  Corporation  a  queue  il  appent 
a  paper  le  Car,  $  allowance  poet 
effre  fait  a  ettje  fur  lour  accompt* 


A  Prohibition  was  prayed  to  the  inhibition  de- 
Confiftory  Court  of  London,  for  nled  on  a  Ci- 
that  there  was  a  Suit  there  againft  the  tat'">*  °f  the 
Mafter  and  Wardens  of  the  Company  J^"  fr* 
of  for    a    Tax  impofed  on    the  xTiVth* 

Hall  of  the  faid  Company  for  the  Re-  Repair  of  a 
pair  of  the  Parifh  Church,  and  it  was  Church  cb/trg 
faid  that  the  Tax  is  not  impofed  on  jjj"  the,T. 
them  in  their  natural  Capacity,  but 
on  the  Lands  of  the  Body  politick. 
Per  Curiam  :  A  Prohibition  fhall  not  if- 
fue,  for  the  Lands  of  the  Company 
are  chargeable  to  the  Repairs,  and  the 
fpiritual  Court  (which  has  the  Cog- 
nizance of  the  Matter)  hath  no  other 
Procefs  than  a  Citation,  which  cannot 
be  executed  on  an  aggregate  Corpora- 
tion, which  is  not  vifible  in  Law, 
therefore  the  Citation  of  Neceffity 
muft  iffue  againft  the  Officers  of  the 
Corporation  to  whom  it  belongs  to  pay 
the  Tax,  and  Allowance  may  be  made 
them  on  their  Account. 


Okeden  verfus  Keynell. 

Conformity     Tr-i  |ft     £)£t)t    qui    tam,    &c    ftlt  it 

i1™ hJg?  -t-'  statute  Be  23  Eiiz.  pur  noit  Be= 

purrecuL-  "**  a!  CfgUfe:  @»lir  nil  debet,  Bet- 
cy  en  un        Big  ftltt  BOtte  ptlt  It  PUlllttlff*  Z0t$ 

aaionde  oBe  le  Poftea  fj  fuit  return  que  a  it 
det  qui  tam,  trial  Be  cell  iffue,  it  Defennant 
fNcif  Abr  ,UP  ftibmft  $  conuff  fan  offence,  $ 
Iz.  dl  23.  que  fuit  proBe  que  il  aB  conforms 
»*ym.  591,  my  mefme  en  effeant  a  DtBtne  €5er-- 
^5-  Bice  folonque  le  %z\k   €t  fur  ceo  le 

quefrion  fuit,  fi  fut  celt  ruumtffion 
a-  conformitp  Ie  DefcnBant  Boit  e. 
ffre  Btfcfjatge  Be  Ie  penalty  mflia 
per  la ley. €t  Poiiexfen  pur  leDef* 
w#t  t-  Ie  Bit  3ft  Be  23  El.  <t  que 
per  ie  proBifo  la,  conformity  9  ful> 
miflicn  a  Ie  trial  Bifcfjargc  Ie  De- 
fenBant.  $@t$  per  Cur.  cell  pro- 
iufo  ne  ertenB  ai  aaion  Bel  infor- 
mer, meg  rolement  at  inBite-- 
ment,  $  que  Ie  trial  la  mention 
ferra  catena  trial  fur  inBitement, 
leg  parol*  effeant  (a  fon  inBitc* 
menf,  arraignment  on  trial)  $  celt 
ccmlrructcn  el!  enforce  per  leg  pa= 
rolg  immeBfatement  enfuant  (not 


havii 


ig     before    been    indicted,     and 
made 


Okeden  againft  Keynell. 

TN  Debt  mi  tarn,  tic.  on  the  Statute  Conform] 
A.  or  23   ot  hliz.   tor  not   coming   to  does  not  dif- 
Church  :  On  nil  debet,   a  Verdict  was  charge  the  Pe- 
given  for  the  Plaintiff.     But  with  the  mlp  for  Re' 
Poftea  it   was    returned     that   at   the  ZaZ'fvZ 
i  rial  ot  this  Iffue  the  Defendant  had  qui  tam,  &c. 
fubmitted  himfelf  and    acknowledged 
his  Offence,    and  that  it  was  proved 
that  he  had  conformed  himfelf  in  being 
at  Divine  Service   according  to  Law. 
And    thereupon    the    Queftion    was, 
Whether   upon    this   Submiffion    and 
Conformity  the  Defendant  ought  to  be 
difcharged  of  the  Penalty  inflicted  by 
that  Law.     And  Pollexfen  for  the  De- 
fendant   urged,    1.  The   faid   A&  of 
23  Eliz.  and  that  by  the  Provifo  there. 
Conformity  and  Submiffion  at  the  Trial 
difcharges  the  Defendant.    But  per  Cur. 
this  Provifo  does  not   extend  to   the 
Action  of  the  Informer,    but  only  to 
the   Indictment ;  and    that   the  Trial 
there   mentioned   fhall  be   intended  a 
Trial  on  Indictment,  the  Words  being 
(at  his  Indidtment,   Arraignment,    or 
Trial)  and    this    Conftruction   is    en- 
forced by  the  Words  immediately  fol- 
lowing,?^ having  before  been  indicled,  and 
B  b  mad$ 


iS8 
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made  fuch  likeSubmiffion).2:onC  ftltt 

tinve  que  Ic  DefenBant  fur  ceft  ftib? 
mfiUoii  et  conformity  licit  cftre  m- 

tlWW  PW  fe   9St   Be  1  Jac.  cap.  4. 

Ct  le  matter  effeant  anj'o?ne  al  a«= 
tcr  tcrmc,  tl  fuit  Bene  rciBlbc,  que 
le  aa  Be  1  Jac.  aB  Btfciianre  le  De= 
feimant  air  le  fubmifficn  $  cotifc?= 
mitp  aBantBit* 


made  fuch  like  Submiffioii).  Then  it  was 
urged  that  the  Defendant  on  this  Sub- 
miffion  and  Conformity  ought  to  be 
difcharged  by  the  Act  of  1  Jac.  c.  4. 
And  the  Matter  being  adjourned  to 
another  Term,  it  was  then  refolved, 
that  the  A&  of  1  Jac.  had  difcharged 
the  Defendant  on  the  Submiffion  and 
Conformity  aforefaid. 


Nichols  oerfus  Tucker. 


Snr  Habeas 
Corp. le  bail 
neit  oulter 
chargeable 
que  en  le 
plaint  re- 
turn. 


nQE  Habeas  Corpus  % 
O  recipiend'  ftfteS  ai  U! 


ad  faciend'  & 

in  Jnfe'rfoiic 
€omu  un  piatat  ftitt  return  m 

placito  tranfgreffionis  fuper  afiumptio- 
nem  UCrS  It   iDC.'enBiUlt  Tucker  ad 

feci,  m  plaintiff,  m  fur  ceo  ©pe= 
cial  TSaile  fuit  die  \mt  It  Dcten-- 

5a  Ut   ad  fed.  Quer.  in  querela.     5U 

plaintiff  ap?cs  otciare  oer<3  fe  De- 
fenBant  $  tm  auter,  en  uit  fopnt  ac» 

ttcn  fur  Adiimpfit,  $  eutain  uiBo> 
meat  Bers  cur*  Ct  ap?es  futft 
scire  facias  Bergs  le  bail  enter  pur 

Tucker.     «?t  IC   QUSflitltt  fUtt,  tt  le 

bet!  fuit  liable  en  celt  iopnt  asiam 
Ct fi-  matter  fuit  pjimecment  moBe 
en  It  temps  Bel  Scrogs  Cljtef  Jiu 
fft'ec.  Ct  le  epimen  oei  tout  le 
Court  Bone  fuit,  que  le  tun!  ne 
fuit  liable-    €t  ap;<es  en  ie  temps 

5t1  Pemberton  ClU'ef  Suffice,  U  flUf 

meme  urn*  Get  le  Bit  Cljief  3u» 
fftcc  aBepjtmrs  penfcit  que  Ic  bail 
fuit  liable*  ®d£5  apjesi  fur  erami* 
nation  Dcs  ©Seers  Bel  Court,  $ 
enquu-P  Bel  ccurfe  Be  Common 
loanue  en  ticl  Cafe,  per  Livefay 
@5ecoiiBarp  itv  per  command  Be  Ic 
Court,  que  cei'tifioits  que  touts 
Ir0  T320ti)onotarics  la  anlrmoient, 
que  le  bail  ne  fetroit  liable  fa,  en 
tiel  Cafe*  Le  Court  ie?  agarooft 
que  le  bull  fciTcit  micDarse* 


Nichols  again  ft  Tucker. 

ON  a  JMftw  Ccr/>//.y  fli  faciend'  tf  On  Habeas  ' 
recipiend'  directed  to  an  inferior  Corpus  the 
Court,  a  Plaint  was  returned  in  placito  B'iil's»°,1"r<; 
tranfgrejfioms  fuper  affamptionem  againft  %abh\han]n 
the  Defendant  backer  at  the  Suit  of  the  the  Plaht  re- 
Plaintiff.  And  thereupon  fpecial  Bail  turned. 
was  filed  for  the  Defendant  ad  feci. 
%er.  in  querela.  The  Plaintiff  after- 
wards declared  againft  the  Defen- 
dant and  another,  in  a  Joint  Action  on 
Affiimpfit?  and  obtained  Judgment  a- 
gainft  them.  And  after  fued  out  a 
Scire  facias  againft  the  Bail  put  in  by 
fucker.  And  the  Queftion  was,  if  the 
Bail  was  liable  in  this  Joint  Action. 
This  Matter  was  firft  moved  in  the 
Time  of  Chief  Juftice  Scroggs.  And 
the  Opinion  of  all  the  Court  then 
was,  that  the  Bail  was  not  liable.  And 
afterwards  in  the  Time  of  Pemberton 
Chief  Juftice,  it  was  moved  again.  And 
the  faid  Chief  Juftice  at  firft  thought 
that  the  Bail  was  liable.  But  after  on 
Examination  of  the  Officers  of  the 
Court,  and  inquiring  of  the  Courfe  of 
the  Common  Fleas  in  fuch  Cafe,  by 
Livefay  Secondary  here  by  Command 
of  the  Court,  who  certified  that  all 
the  Prcthonotaries  there  affirmed  that 
the  Bail  would  not  be  liable  there  in 
fuch  Cafe  :  The  Court  here  awarded 
that  the  Bail  fhould  be  difcharged. 


Benifon 


Menifm 
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Somcrfcr. 
Lc  ftatc  dun 
copytenant 
pur  vie  ab- 
folutement 
determine 
per  un  at- 
tainder de 
lay  per  Fe- 
lony fans 
entry  del 
Sn'r. 

5  Levinx  94. 
Pollexf.  613. 
Skinner  8, 
29. 


9  Co, 


Moor  255 


Benifon  verfhs  Strode.     Intr.  Trin. 
32  Car.  2.  B.R.  Rot. 732. 

O&TE  un  efyecfal  (iierfeis  en  <£- 
a  ffrtmeitt,  1?  cafe  fait  tiel,  Wil- 
liam Strode   \t  DefeRttniit  fuit  till 

Coppljofber  pur  fit  bfe  ttttn  cufro= 
marp  Ccnementen  le  SSatinc?fee 

Shepton  Mallet,  ft  ap?E|S  fe  ©n'C  feel 

i^nnnoj  rtront  le  rttsetTiett  feci  felt 
Cf nement  per  Cep?  (come  ii  puif* 

fOtt  DEC  le  CUftOniC)  a!  Edward  Strode 

Lcffo?  eel  plaintiff,  Habend'  a  ittft 
mir  fa  feie  immefeiate  puis  mojtfeel 

William  aut  poll  furfumreddition'  fo- 
risfadur'  five  aliam  determinationem 
»Cl  mite  feel  William.     William  fuit 

apje-s  attaint  feel  Jelcnp,  le  Hop  a- 
pjes  parnon  a  iui>  fe  Conbisioh  $ 
attatnfect  gt  touts  forfeitures  per 
ceo.  Cefup  en  le  rcberOon  enter  a 
ieafe  af  plaintiff,  le  @>ngm'o?  feel 
gtanttog  nafe  fait  afotn  entrp* 
duefffon  an  fe  entry  fee  celup  ca  re* 
Derfion  foit  lopaL  €t  1.  if  futt  a= 
grce  rfambiceur  partes  que  le 
parfeon  neff  material  en  fe  cafe, 
€t  auri  per  fe  counfri  ferf  plaintiff 
que  cotiimfffion  feef  jfefonp  neff  for- 
feiture feel  COppIjOlfe,  1  Leonard,  1 

Cafe.  ®cs  per  cuffome  fur  p?e= 
fentment  feun  conbiction  fee  JFelbnp 
aim  Copptenant  fe  @n'r  poet  fei= 

fcr,  Coke  Treatife  de  Copyhold,  fed. 

46,  58.  €t  fattainfeer  icp  eft  un  ab- 
foltite  feetetniination  feef  Coppooffe 
Cffatc,  $  le  refofution  en  Podger's 
Cafe  ftitt  agree  feef! re  ban  Hep,  meg 
ce  fuit  fur  fa  penning  feel  grant  fnc= 
ceO'ibe,  car  fe  reberfion  grant  a  com- 
mence apiejs  fe  Determination  feel 
Hate,  ergo  fesm'r  ne  poir enter  en« 
canter  fon  grant  fermefne,  Winch. 

27.  Cafe  de  Allen  &  Brads.  Del  atlttf 

part  fuit  object  que  ceft  attainfeer 
fuit  un  ropal  forfeiture,  $  neff  in* 
tenfe  pur  fe  parol  forfeiture  en  le 
grant  oel  reberfion,  car  fe  fotfci* 
ture  la  ferroit  entenfe  en  vefpea  fed 
elf  ate  a  tenure,  come  matt  9  auters 
c?fetnarp  forfeitures,  per  queur  ta- 
men  fe  grantee  ne  pott  enter,  mr0 
it  entrte  eft  feone  af  an'r,  Cr.  Car. 

233.  Cafe  de  Mathews  &  Whetton, 
Cr.  Jac.  301.  Cafe  de  Mountague. 
Owen  63.  Cafe  de  Pen,  a  fortiori  icp 

le  ©eignioi  feoit  enter  pur  ce  fop 
fetture  rcpal*  Onccje  fuit  agree, 
que  ap?es  le  Determination  feel 
effate  le  grantee  feel  reuerfian  poet 


Semfon  again  ft  St;  -ode.  Entred'Jr///. 
32  Car.  2.  B.  R.  Hot.  73:. 

ON  a  Special  Verdict  in  Ejedment, 
the  Cafe  was  this.  IVikam  Strode 
the  Defendant  was  a  Copyholder  for 
Life  of  a  cuftomary  Tenement  in  the 
Manor  of  Shepton  Mallet,  and  after- 
wards the  Lord  of  the  Manor  granted 
the  Reverfion  of  the  faid  Tenement 
by  Copy  (as  he  might  by  the  Cuftom) 
to  Edward  Strode  Leflbr  of  the  Plain- 
tiff. Habend'  to  him  for  his  Life  im- 
mediately after  the  Death  of  William, 
aut  pnfi  farfumreddition'  forisfaclur'  five 
aliam  determinationem  of  the  Eftate  of 
William.  William  was  afterwards  at- 
tainted of  Felony,  after  which  the  King 
pardoned  him  the  Convidion  and  At- 
tainder, and  all  Forfeitures  thereby. 
He  in  Reverfion  entred  and  leafed  to 
the  Plaintiff,  the  Lord  of  the  Manor 
had  made  no  Entry.  The  Queftion 
was,  Whether  the  Entry  of  him  in 
Reverfion  was  legal.  And  1.  It  was  a- 
greed  on  both  fides,  that  the  Pardon 
is  not  material  in  the  Cafe.  And  alio 
by  the  Plaintiff's  Counfel  that  the 
Committing  of  Felony  is  not  a  For- 
feiture of  the  Copyhold,  1  Leon,  1  Cafe. 
But  by  Cuftom  on  Prefentment  of  a 
Convidion  of  Felony  of  a  Copyholder, 
the  Lord  may  feife,  Coke  Vreatife  of 
Copyhold,  SeB  46,  58.  And  the  Attain- 
der here  is  an  abfolute  Determination 
of  the  Copyhold  Eftate,  and  the  Re- 
folution  in  Podger's  Cafe  was  agreed  to 
be  good  Law,  but  this  was  on  the 
penning  of  the  fucceffive  Grant,  for 
the  Reverfion  is  granted  to  commence 
after  the  Determination  of  the  Eftate, 
ergo  the  Lord  cannot  enter  againft  his 
own  Grant,  Winch.  27.  Cafe  of  Allen 
and  Brads.  On  the  other  fide  it  was 
objeded  that  this  Attainder  was  a 
Royal  Forfeiture,  and  is  not  intended 
by  the  Word  Forfeiture  in  the  Grant 
of  the  Reverfion,  for  the  Forfeiture 
there  fhould  be  intended  in  refped  of 
the  Eftate  and  Tenure,  as  Wafte  and 
other  ordinary  Forfeitures,  for  which  yet 
the  Grantee  cannot  enter,  but  the  En- 
try is  given  to  the  Lord,  Cr.  Car.  233. 
Cafe  of  Matthews  and  Whetton.  Cr. 
Jac.  301.  Mount  ague' s  Cafe.  Owen  63. 
Pens  Cafe.  A  Fortiori  here  the  Lord 
ought  to  enter  for  this  Royal  For- 
feiture. Yet  it  was  agreed,  that  af- 
ter the  Determination  of  the  Eftate 
the  Grantee  of  the  Reverfion  may 
B  b  2  en- 


Somerfcr. 
The  Eftate  of 
a  Colybolder 
for  hfe, Ho- 
lately    deter- 
mine*  by  an 
Attainder  of 
him  for  Felo- 
ny iv  it  bout 
the  Lord's 
Entry. 


9  Co. 


Moor  238. 


I^O 


Term.  Hill.  33  &  34  Car.  2.  B.  R. 


entet  fur  tuv  $  cnjopera  folonqtie  le 
rxrant,  1  inft.  269.  come  it  Imre  en 
^uriTlj  Cngiiftjfur  le  ijetre  al  €om- 
mon'Lep  que  ati  entet  put  connm* 
on  enfreint.  ^cs  tcp  eft  etp?efte-- 
tnent  trout  que  !e  ©n't  nan  enter, 
$  cp  long  le  poflcfuon  rcmautera 
gMc  le  perron  attaint*  Curia,  pet 
le  attainder  Ic  Coppljom  eftate 
put  Die  eft  abfoiutement  netet- 
tnine,  tffint  que  ap?es  le  petfou  at- 
taint neft  tin  Coppljoloet,  ne  poet 
eftte  mm  Ijomaite  ott  accept  nun  Cut* 
tenfcet  Oo?0  tiel  Court,  Moor  238. 
€i  futt  auti  tefotoe  que  mil  P?e- 
fentation  en  ceo  cafe  eft  necefJatp, 

Coke  Complete  Copyholder,  &  Cr.  3. 
498.    Cafe   de  Eaft  &  Harding,  $  le 

tietce  tefolution  en  le  Cafe  Uel  Pod- 
ger  tant  implp,  cat  le  pjefentment 
eft  (element  put  le  infttuaton  riel 
©n't  meg  il  poet  entet  nennnt  af= 
cuu  pjefentment*  i 


enter  upon  him,  and  fhall  enjoy  ac- 
cording to  the  Grant,  1  Infi.  269.  as 
the  Heir  in  Borough  Englifh  on  the 
Heir  at  Common  Law  who  had  entred 
for  Condition  broken.  But  here  it  is 
exprefly  found  that  the  Lord  had  not 
entred,  and  fo  long  the  PofTeffion  fhall 
remain  with  the  Perfon  attainted.  Cu- 
ria; By  the  Attainder  the  Copyhold 
Eftate  for  Life  is  abfolutely  determin- 
ed, fo  that  after  the  Perfon  attainted 
is  no  Copyholder,  and  cannot  be  of  a 
Homage,  or  take  a  Surrender  out  of 
Court,  Moor  238.  And  it  was  alfo  re- 
folved  that  no  Prefentment  in  this  Cafe 
is  neceflary,  Coke's  compleat  Copyholder* 
£3  Cr.  3.  498.  Cafe  of  Eaft  and  Harding* 
and  the  third  Resolution  in  Podger's 
Cafe  implies  as  much,  for  the  Prefent- 
ment is  only  for  the  Inftruction  of  the 
Lord,  but  he  may  enter  before  any 
Prefentment. 


Term. 


farm. 


I£i 
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MuTgatroyd  verfiis  Watkinfon  Chan- 
cellor al  Jrckecejqne  de  York. 


Prohibition 
deny  a  I  Ec-  ■ 
cleliaftical 
Court  pur 
fuit  la,  a  dif- 
folve  un 
marriage  de 
file  de  fon 
frere. 

Raym.  464. 
2  Levins 
254- 

Anr.  118. 
5  Kcb.  660. 
Skinner.  37. 


UB  JLtbel  fuit  txlnhit  en  Ie  Con- 
fitfO#  t!Cl  York    uCrS   Murga- 

troyd  per  un  inceftuous  Carriage 
fcil't  que  il  ntJ  Carrie  Ie  file  tie  fon 
frere.  %m  que  Wallop  pjfatt  tut 
p?cI)iuitton  pur  ceo  que  ie  Hit 
Carriage  ne  fuit  pjoljilut  per  Ie 
JLetstttcnl  Lep,  $  tfltnt  it  fmigetf 
pur  aoer  un  pjofjtbftion.  la  Court 
fur  ceo  oonaftjoue  nce^Lerm  pur 
ntonffre  cattfe  quare  un  p?oIjtluttoit 
ne  ferroit  grant,  €t  o?e  rur  oprr 
oel  counfel  Oes  atnbioeur  parties  at 
Senate  per  Ie  Court,  Ie  p?oIjiluti= 
on  fuit  oenp  $  le  pno?  rule  oif= 

Charge  per  totam  Cur.  Vide  Vaughan's 
Reports  Cafe  de  Hill  verfus  Good. 


Murgatroyd'&g&m&Wtitkm/bn  Chan- 
cellor to  the  Archbilliop  of  Tork. 

A  Libel  was  exhibited  in  the  Con-  Fnhibmim 
fiftory  of  Tork  againft  Mnrgatroyd  denied  to  tk 
for  an  inceftuous  Marriage,    viz.    for  E^W'^i 
that    he    had    married    his    Brother's  f,^//^.* 
Daughter.    Upon  which  Wallop  prayed  Jph'c  "^  " 
a  Prohibition,    becaufe  the  faid  Marri-  Marriage 
age  was  not  prohibited  by  the  Leviti-  Wllh  a  Bro" 
cal  Law,  and  fo  he  fuggefted  to  have  fefs  Dal!&h- 
a  Prohibition.     The  Court  thereupon 
gave  a  Day  until  this  Term,    to  fhew 
Caufe  why  a  Prohibition  mould  not  be 
granted.  And  now  on  hearing  of  Coun- 
fel on    both  fides,   and  Debate  by  the 
Court,  the  Prohibition  was  denied,  and 
the  firft  Rule  difcharged  by  the  whole 
Court.     See  Vaughan's  Reports,    Cafe 
of  Hill  againft  Good. 


Covenant. 
Skinner  39. 
H.aym.  464. 
1  Nelf.Abr. 
404,  21. 
405,23. 
Breach  bien 
aflign  com't 
le  matter  ne 
Fuit  direft- 
ment  deins 
les  parols 
del  covenant 
fupra,  p. 


Goodhand  ad  j eft.  Griffith. 

EB  covenant,  Griffith  Declare 
que  Ie  SDefenoant  (que  fuit  mi 
Brewer)  covenant  ooe  le  plaintiff, 
que  il  aueroit  He  tout0  leg  graines 
que  pjoceoerent  Ijo?s  ie  ii?afe,  que 
il  tyetoerott  pur  SUe  $  'Boire,  7 
parts  oel  Ijuit,  papant  un  certattte 
rate  pur  eur,  %♦  tant  pur  Ie 
graines  oel  Qi5oire,  $  tant  pur  ccur 
Oel  3Ie+  Ct  enter  autcr  u?eacljes 
monff roit  que  Ie  ©efenOant  fubdoie 
&  caiiide,  a  Oefrattoer  Ie  plaintiff 
Oel  benefit  Del  Oit  contraa  ats  mffe 
S  mix  lupttleg  en  $  one  ie  toafe  que 
il  tyetooit  iffint  que  leg  graines  fttc- 
ront  amare,  $  unreroicearjle  pur  foo- 
oer  pur  fes  oacljcs,  $  iffint  tl  an  in- 
fringe fon  CObettant-  @>ttr  non  infre- 

git  pieSe  per  ie  Defcnoant,  $  aetata 

pur  Ie  Plaintiff,  3!l  fuitmoUe  en  3r- 

reftoe  SluOgm't  que  ie  l^eacljuefuit 

bim 


Goodhand  ads.  Griffith. 

IN  Covenant.     Griffith  declared  that  Covenant. 
the  Defendant  (who  was  a  Brewer)  Breach  well 
covenanted  with  the  Plaintiff,  that  he  aJFs"ed>  th° 
Ihould    have    of  all    the    Grains   that  %J£%  , 
ftiould  be  made  of  the  Malt  which  he  reftfy  within 
mould  brew  for  Ale  and  Beer,  7  Parts  the  Words  of 
of  8,  paying  a  certain  Rate  for  them,  the  c"™',"f 
viz.   fo  much  for  the  Grains  of  the  SuPra>Pa8*' 
Beer,  and  fo  much   for  thofe  of  the 
Ale.  And  among  other  Breaches  fhewed, 
that   the  Defendant  fubdoie  &  callide, 
to  defraud  the  Plaintiff  of  the  Benefit 
of  the  faid    Contract,    had    put   and 
mixed  Hops  in  and  with  the  Malt  which 
he  brewed,   fo  that   the  Grains   were 
bitter,    and   unferviceable   for  Fodder 
for  his  Cows,    and  fo  he  had  broken 
his  Covenant.     On  non  infregit  plead- 
ed by  the  Defendant,  and  Verdict  for 
the  Plaintiff,  it  was  moved  in  Arreft  of 
Judgment,    that  the  Breach  was  not 
well  . 


VJZ 
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Scandalum 
Magna  rum. 
1  Vent.  563. 
Pt.  198. 
Skinner  40. 
1  Nelf.  Abi 
150.  pi.  14. 
482.  pi.  6. 


Bten  attianc.  Car  fuit  Bit  que  leg 
gratneg  fueront  BeltBc t.  €t  co= 
tiicnt  que  ic  DcfcnBant  aB  fait  mai 
m  mifcrant  lupuleo  cue  Ie  B?nfc  $ 
39f  en  fat  le  Cafe  ijifcrcit  pur  celt 
miOfe&n?,  nncoje  covenant  m 
gift,  cat  ceo  fuit  perfo?me  per  Ic 
BeltBcrp  a-  receit  Bt0  gratrieg*  $&z& 
pet  totam  Cur.  ie  tyeaclj  futt  uten 
afltgne,  car  ie  intent  Bel  covenant 
fuit  que  less  ireaincs  feeropent  Ddf* 
Ber  rang  coji'ttpt  nurture  que  rcn- 
tijoft  cur  unfcrUiceasie.  Ct  put 
cm  que  Ie  Defcntiant  aB  fratiBu* 
lentment  intermit  lupules  oBc  Ie 
i^afe  pet  que  ii  aB  titrable  lup 
mefme  a  petfo?met  le  entent  Bel  a- 
gtecnient,  tl  aB  infteint  fon  cotje- 
nnnt,  usBgment  futt  Bone  put  le 
Plaintiff  pet  totam  Cur.  le  C?;ief 
Suffice  BcBant  quel  le  caufe  futt 
trie,  affirme  que  fur  Ic  cBtBeitcc  ii 
apctoit,  que  le  Defendant  aB,  ftit 
Befigne  a  BffiolBcr  le  agreement, 
pur  ceo  que  le  p?ice  Bes  gtatne0 
fuit  mult  cnljauce  pet  ie  B?oug(}t 
Bel  fcafon,  frauBitlcntment  fait  cc 
nurture. 


well  affigned.  For  it  was  faid  that  the 
Grains  were  delivered.  And  tbo'  the 
Defendant  had  done  ill  in  mixing  Hops 
with  the  Malt,  and  an  Action  on  the 
Cafe  lay  for  this  Misfeafance,  yet  Co- 
venant did  not  lie,  for  it  was  perform- 
ed by  the  Delivery  and  Receipt  of 
the  Grains.  But  per  totam  Cur.  the 
Breach  was  well  affigned,  for  the  In- 
tent of  the  Covenant  was  that  the 
Grains  fhould  be  delivered  without 
corrupt  Mixture,  which  might  render 
them  unferviceable.  And  becaufe  the 
Defendant  had  fraudulently  intermixed 
Hops  with  the  Malt,  by  which  he  had 
difabled  himfelf  from  performing  the 
Intent  of  the  Agreement,  he  had  bro- 
ken his  Covenant ;  Judgment  was  given 
for  the  Plaintiff  by  the  whole  Court. 
The  Chief  Juftice,  beforewhom  the 
Caufe  was  tried,  affirmed,  that  upon 
the  Evidence  it  appeared,  that  the  De- 
fendant had,  on  a  Defign  to  diflblve  the 
Agreement  becaufe  the  Price  of  Grains 
was  much  rifen  by  the  Drought  of 
the  Seafon,  fraudulently  made  this 
Mixture. 


Comes  Shaftsbury  verjus  Cradocke.     Earl  of  Shaftesbury  againft  Cradocke. 

EB  tin  ast'on  fut  Ie  statute  Be 
Scandal.  Magnatum,  3Le  Dcfen- 

Bant  moBe  pur  cfjanget  Bifne,  e- 
ffcant  place  en  Londres,  fur  Ie  affi- 
BaBtts  Be  7  ftiftffantfal  Citi?cn0 
que  Ie  plaintiff  infjalutctt  en  Lon- 
dres $  aB  negotiation  la  oBe  BiBetsx 
Citizens  $  fuit  litye  Bel  Company 
Be  ©feinnerg,  Be  quel  Pilkinton  tin 
Beg  Bicontg  fuit  pjefent  ^aiffre,  $ 
obc  que  Ie  plaintiff  aB  intimacp,  $ 
que  1I0  crepopent  nue  le  SDefcn-- 
Bant  ue  mifffott  aBer  la  tut  tnBiffe-- 
rent  ttpal.  ©ttffer  futt  tttge  pur 
Ie  DcfcnBant  que  Ie  Court  aB  en 
Suttdng  fut  ceft  Statute,  fettle  Ie 
Bifne  folonquc  lour  Bifctctton,  put 
aBer  inBiffercnt  trials*   Ct   lest 

Cafe0  Bel  SeigtUO?  Gerard  verfus 
Wright,  Ie  Comte  Be  Salisbury,  Ic 
COUltC  Be  Thanet,  *  autct  Cafe0 
cite.  @ur  ceo  il  fuit  refoIBe  pet 
tout  Ic  Coutt,  que  en  perfonal  3c= 
tioii0  ti  fuit  en  Ie  Btfcrctton  Bel 
Court  a  cljanger  Ie  Bifne  $  en  ccft 
asion  CPbien  conteenauterg,  com't 
le  afttott  fuit  lap  en  leCountPctt  Ie 
caufe  atife,  come  (en  ce  cafe  ii  fuit) 
€t  ceo  ne  fuit  Deny  pet  Ie  conn* 
fei 


IN  an  Action  upon  the  Statute  of  Scandalum 
Scandalum  Magnatum.  The  Defen-  Magnatum. 
dant  moved  to  change  the  Vifne,  be- 
ing placed  in  London,  on  the  Affidavits 
of  7  fubftantial  Citizens  that  the  Plain- 
tiff dwelt  in  London,  and  had  Deal- 
ings there  with  divers  Citizens,  and 
was  Free  of  the  Company  of  Skinners, 
of  which  Pilkinton,  one  of  the  Sheriffs, 
was  prefent  Mafter,  and  with  whom 
the  Plaintiff  had  Intimacy,  and  that 
they  believed  that  the  Defendant  could 
not  have  there  an  indifferent  Trial. 
It  was  further  urged  for  the  Defendant, 
that  the  Court  had,  in  Actions  upon 
this  Statute,  fettled  the  Vifne  accord- 
ing to  their  Difcretion,  for  having  in- 
different Trials.  And  the  Cafes  of  the 
Lord  Gerrard  againft  Wright,  the  Earl 
of  Salisbury,  the  Earl  of  Thanet,  and 
other  Cafes  were  cited.  Whereupon 
it  was  refolved  by  the  whole  Court, 
that  in  perfonal  Actions  it  was  in  the 
Difcretion  of  the  Court  to  change  the 
Vifne  ;  and  in  this  Action  as  well  as 
in  others,  though  the  Action  be  laid 
in  the  County  where  the  Caufe  arifes 
(as  in  this  Cafe  it  was).  And  it  was 
not  denied  by  the  Plaintiff's  Coun- 
fel. 
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fcl  Del  plaintiff*  €t  fur  less  sffi- 
fcatoitg  atianttut  Ie  Court  fait  De  o- 
pfnfon  que  put*  tntuffetencp  De  Ie 
trial  ie  oifne  Doit  eftre  remote  i)o*s 
tie  Londres,  (i  ifunt  futt  le  Eule  Dei 
Court,  qt  i'i  Ie  plaintiff  nc  ooet  cea 
faire,  tut  iittpaclaiw  noit  ttiw 
pant* 


fel.  And  upon  the  aforefaid  Affida- 
vits the  Court  was  of  Opinion,  that 
for  Indifferency  of  the  Trial  the  Vifne 
ought  to  be  removed  out  of  Loudon? 
and  fo  was  the  Rule  of  Court.  And 
if  the  Plaintiff  would  not  do  it,  an 
Imparlance  ought  to  be  granted. 


Lake  verfus  Thackcr. 

Dei?1®:  fur  obligation  per  ati-- 
tlttniilratO?  durante  niinore  state 
"01121  Cl'CCUtO?  cum  teftamento  anne- 
xe le  plaintiff  Declare  Iui>  nof- 
mant  come  eft  auantDit,  wits  ne 
monfiroit  en  Ie  narration,  que  aD= 
miniiiraticn  ftitt  conunifTe  a  lup* 

S*0e0profertliteras  teftamentarias  fa  110 
lite    literas    adminiitrationis:    3pK0 

QIcrDta  pur  le  plaintiff,  Poiiexfen 
inofie  en  Srrtft,  que  le  plaintiff 
nnD  hip  meftite  entitle  nl  aaion, 
pur  ceo  que  naD  aUcDrve  que  aD= 
mfntffratfon  futt  n  Iup  commit 
Withins.  2Sp?css  ©eroia  ceo  eff  am 
per  Ie  Darrein  Statute  De  Jeofaiies. 

Curia  contra.  €t  jll&gmeilt  quod  nil 
capiat  per  billam. 


Lake 

DEBT  on  Bond    by  an   Ad  mini-  Statute  of 
ftrator  durante  minore  atatp  of  an  Jeofaiies  Am 
Executor  cum  teftamento  annexe     The  "*f/  tt,i*  f. 
Plaintiff   declared,    naming  himlelr  as  leje;V(,  -,„  tie 
aforefaid,  tut  did  not  fhew  in  the  De-  Declaration 
claration,  that  Adminilrration  was  com-  th'n  Adminl- 
mi tted  to  him .     But  profert  literas  tefta-  ^"j- 
mentarias,  without  faying  literas  adnri-  ajter  vlrdiB 
nifirationis  :    After   Verdidt    for    the.  for  the  Vla'm* 
Plaintiff,    Poiiexfen   moved    in   Arreft,  (if- 
that  the  Plaintiff  had  not  intitled  him- 
felf  to  the  Action,  becaufe  he  had  not 
alledged  that  Administration  was  com- 
mitted to  him.     Withins.  After  Verdidl 
this  is  aided  by  the  laft  Statute  of  Jeo- 
faiies.    Curia  contra.      And   Judgment 
quod  nil  capiat  per  billam. 


Bromhall  verfus  Norton. 

TEcfpafs  pur  niton  leg?  tutUes 
Del  plaintiff,  le  ~&  efenDant 
jufififie  que  les  tmU0  (iteront  fur 
tccre  ou  il  aD  common  ($  monfirc 
title  a  ceo)  $  pur  tsaninge  fernnt  it 
ccmluite  less  turns*  Plaintiff  fur 
ceo  Demur,  et  nD  jimguient,  car  Ie 
jjDsfcnDnnt  ne  poet  computet  ie 
tutoc0  pur  ceo  caufc. 


'Bt-omhatt  againft  Nbrta//. 

TRefpafs  for  burning  of  the  Plain- 
tiff's Turfs.  The  Defendant  ju- 
ftified  that  the  Turfs  were  on  Land 
where  he  had  Common  (and  fhewed 
Title  to  it)  and  for  Damage  fefant  he 
burnt  the  Turfs.  The  Plaintiff  there- 
upon  demurred,  and  had  Judgment  j 
for  the  Defendant  could  not  burn  the 
Turfs  for  that  Caufe, 


Leightcn 


LcirfJtai 


194 


Term.  Pafch.  34  Car.  2.  B.  P.. 


Leighton  verftts  Gillow. 
Trefpafsove  rTsEefpafS  quare  claufum  fregit,  g 

continual     |    Bcpuer  fe#  Ijerbeg  la,  $  rub= 
do-  .,  ...  bert  100  piles  In  fie  9  cue  afpojt, 

-oipi  40     tranfgreffion'    praedicV  continuando  fil 
Skinner^    WtJIlU'ttOll  HCl  *Biff.     @UC  non  cui. 

plene,  bcrnta  fuft  none  pur  le 
plaintiff,  $  nnmagesf*  €t  ap?cg 
fiat  mobe  lit  Slrreit  ne  Jungment, 
que  le  continuando  ne  ftift  pcfiiblc 
come  eff  alienee,  ergo  entire  naina- 
ges  rfteant  none,  le  vsrrntft  eft  biti' 
otiss  pur  tout*  ^eg  fuit  refponn 
que  le  bcrbia  am  ceo,  9  que  ap?ess 
hernia  ie  continuando  ferra  appip  al 
ie  nepucr  nei  Ijccbcsa  foiement  a 
que  tl  eft  applicable,  $  nemp  a  leg 
siderfin  P.    «j jC0  0lj  jj  ftrrof t  repugnant,   Ct 

424,  249.       je  Cafe  te   Letchford  &  Elliot  CU  ie 

temps  ne  Setixnio?  Hide  ftp  fuit 
cite,  en  trefpaTg  pur  nepuer  ftss 
ijerbeg  $  jettant  logs  ne  bois  en  le 

ClOfe  Obe  continuando  nel  trefpaf0, 

<j  ap?es  bernta  pur  le  Plaintiff  fur 
non  cui.  lunijment  fuit  none  pur  lup 
(tiei  erception  ia  p?ift  come  tcp  ni- 
ent  obftant,)  €t  junirment  fuit 
none  per  tout  le  Court  en  Ie  Cafe 

pur  Ie  Plaintiff,  nifi  melior  caufe. 


Leighton  againft  Gillotv. 

TRefpafs  quare  claufum  fregit.,  and  Trefpafs  with 
for  treading  down  his  Grafs  there,  conunuaudo. 
and  throwing  down  100  Piles  there 
fixed,  and  carrying  them  away,  tranf- 
gr  JJion  prxdiB'  continuando  to  the  Ex- 
hibiting of  the  Bill.  On  Not  guilty 
pleaded,  a  Verdi c~t  was  given  for  the 
Plaintiff,  and  Damages.  And  it  was 
afterwards  moved  in  Arreft  of  Judg- 
ment, that  the  continuando  was  not 
poffible,  as  it  is  alledged  ;  therefore  en- 
tire Damages  being  given,  the  Verdict 
is  vicious  for  the  whole.  But  it  was 
anfwered  that  the  Verdicf  aids  this, 
and  that  after  Verdict  the  continuando 
fhall  be  applied  to  the  Treading  down 
the  Grafs  only,  to  which  it  is  applica- 
ble, and  not  to  the  Piles,  where  it 
would  be  repugnant.  And  the  Cafe 
of  Letchford  and  Elliot  in  Lord  Hide's  siderfin,  p. 
Time  here  was  cited,  in  Trefpafs  for  224,  249. 
treading  down  his  Grafs,  and  throwing 
Logs  of  Wood  in  the  Clofe,  with  a 
continuando  of  the  Trefpafs,  and  after 
a  Verdid:  for  the  Plaintiff,  on  Not 
guilty,  Judgment  was  given  for  him 
(fuch  Exception  there  taken  as  here 
notwithstanding).  And  Judgment  was 
given  by  the  whole  Court  in  this  Cafe 
for  the  Plaintiff,  nifi  melior  caufa. 


Cole  verfus  Ireland.  Iritr.  Hill.  29 


& 


Car.  2. 


C3S>C  per  Ie  plaintiff  (Hicont 
ne  Countte  nc  Leicefter  berg  Ie 
vicont  pur  suefennant  i&gantee  nei  |)unn?en  ne 
feesyersun  Gamee,  per  leKop  que  o}t  eft  pur 
Sred  2  31  nns,  pur  fees  pnfe  per  le  jce= 

hundred  pur  mmm  colore    00  ^   ^^     &w 

Raym.  56o.  non  cui.  piete,  un  Cfpeeinl  Sernig 
Poiicxf.  606.  futt  trobe,   Ct  enter  auter  cijofes, 

SUNnTfr  Ah      C5"de  El  2"   Bil  $*mt  cuftodiam  Ct*  ^ 

Jpunb2en  per  Ccmmifimus  per  nomen 
Hundredi  fui,  durante  beneplacito  fuo. 

€t  que  h.  4.  an  fait  le  fimiie  grant  ne 
ceo,  $  nun  Ie  Hop  Jaques,  $  ie  Rop 
que  o?e  eft  ceo  an  grant  a  le  Defen= 
nant*  €t  aurt  trobe  Ie  patent  que 
confiitttte  le  plaintiff  aicont*  £t  Ie 
qurftion  fur  tout  Ie  matter  fuit,  an 
le  Defendant  an  bone  title  per  ie 
grant  abantnit,  ale  nit  JDimQuo, »• 

a 


942,  6. 


Cole  againft  Ireland.    Entred  Hill. 
29  and  30  Car.  2. 

CASE  by  the  Plaintiff,   Sheriff  of  c*fi  hy  a 
the  County  of  Leicefter,   againft  Sheriff  for 
the  Defendant,  Grantee  of  the  Hun-  Fees  agamtta. 
dred  of  Gartree,  by  the  King  that  now  *%££$* 
is  for  31  Years  for  Fees  taken  by  the  xe«r™ 
Defendant,   by  Colour  of  his  Grant. 
On  non  cui.   pleaded  a  fpecial  Verdict 
was  found.     And  among  other  Things, 
that  E.  2.  had  granted  cuftodiam  of  the 
faid    Hundred  per  Commifimus  per  no- 
men  Hundredi  fui,     durante  beneplacito 
fuo.  And  that  H.  4.  had  made  the  like 
Grant  of  it,  and  alfo  King  "fames,  and 
the  King  that  now  is,   had  granted   it 
to  the  Defendant.     And  the  Patent  was 
alfo  found  which  conftituted  the  Plain- 
tiff Sheriff.     And  the  Queftion  on  the 
whole  Matter  was,    Whether  the  De- 
fendant had  a  good  Title  by  the  afore- 
faid  Grant,  to  the  faid  Hundred,  and 
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atener  ics  Courts  $  conffitute  tin 
Q&iiltffe  contt'-  la  Polunt  ie  piain-- 
tifffa  pienaec  Ie  fees  inciOtnts 
conti'iment  en  Ies  Court  Letts  * 
Court  'Barons  Dei  Soun'onD,  tui- 
rant  Ie  ©Ijeriffiuicisc  Del  plaintiff* 
Nota,  tkout  ceo  fe  plaintiff  aD  par-- 
ticufatmcut  monfite  en  Ton  fcec'la* 
ration*    ILe  Cafe  DepenDcit  fur  ies 

SSS  De  2  E.  3.  cap.  12.  &   14  E.  3. 

cap.  9.  <£t  npjes  DtPers  acgumehts 
alfcat  $  confiBecation  per  le  Court 
uiBitment  fuit  unement  Done  pur  le 

Pfaillttff  per  totam  Cur.  $  DecUU'C, 

que  fur  \z  conltrttSion  Del  ambiDcuc 
aafS  aBautDit,  touts  J^unojeDs  que 
ncffopcnt  Delimit  grant  en  fee  per  (e 
Cpjohe,  fueront  iopne  a  le  Office 
Del  (Hicont,  $  nemi>  foiement  tiers 
IpunD?eDs  que  fueront  grant  per  ie 
3Roi5  e.  3.  come  fuit  time  pur 
le  Defcnoant.  \put  ie  plaintiff 
fueront  cite,  1 1  h.  4.  s9.  Co.  4.  inft. 
267.  ^t  un  jnotcment  en  ^ence1 
1675.  fur  un  information  fa  per  it 
attojnp  General,  al  relation  Del 

Ireland,  foiUlDlIC  fur  iC  \XU\\t  H   it 

jDefenBant  izv,  Pets  Buckberry, 
'Bailiff  Del  Oicont  aDouque  Del 
County,  on  utDixment  fuit  Done 
pur  ie  refcnDant  la,  Dcrs  ie  Pa= 
teutcc. 


to  hold  the  Courts,  and  appoint  a 
Bailiff  againft  the  Will  of  the  Plaintiff, 
and  to  take  the  Fees  incident  and 
contingent  in  the  Courts-Lett  and 
Courts-Baron  of  the  Hundred,  during 
the  Sheriffwick  of  the  Plaintiff.  Note; 
all  this  the  Plaintiff  had  particularly 
fhewed  in  his  Declaration.  The  Carfe 
depended  on  the  Ads  of  2  E.  3.  cap. 
12.  ^  14.  E.  3.  cap.  9.  And  after  di- 
vers Arguments  at  Bar,  and  Confide- 
ration  by  the  Court,  Judgment  was 
unanimoufly  given  for  the  Plaintiff  per 
totam  Cur.  and  it  was  declared  that  on 
the  Conftru&ion_of  both  the  aforefaid 
Acfts,  all  Hundreds  which  were  not 
before  granted  in  Fee  by  the  Crown, 
were  joined  to  the  Office  of  Sheriff, 
and  not  only  fuch  Hundreds  as  were 
granted  by  King  £.3.  as  was  urged 
for  the  Defendant.  For  the  Plaintiff 
were  cited  11  H.  4.  89.  Co.  4.  Inft.  267. 
And  a  Judgment  in  the  Exchequer  in 
16-75.  on  an  Information  there  by  the 
Attorney  General,  at  the  Relation  of 
Ireland,  founded  on  the  Grant  to  the 
Defendant  here,  againft  Buckberry, 
Bailiff  of  the  then  Sheriff  of  the  Coun- 
ty, where  Judgment  was  given  for 
the  Defendant  there  againft  the  Pa- 
tentee. 


Deux  Barons 
&  Femes 
joync  en  un 
grant  de  ter- 
rcs  de  lour 
femes  parce- 
ners, Et  co- 
venant que 
ils  ont  droit 
a  conveyer  ; 
breach  aflign 
que  un  des 
femes  done 
fuit  un  in- 
fant &  ad- 
judge bone 
breach. 
Skinner  42. 
1  Nclf.  Abr. 
569.  pi.  10. 


Nafli  verfus  Afton. 

EB  Debt  fur  obligation  fur  com 
Dition  a  performer  ies  CoDc= 
nants  contain  en  un  Jnocnture. 
le  plaintiff  Ows  oper  Del  conDi= 
tton)  monffroit  aPant  Ie  3noen-- 
ture,  que  pucpojtaft  un  scant  Beg 
certain  tcrres  per  Deur  ijon.es  $ 
lour  femes  feifie  en  fee  en  Droit  De 
lour  femes  perceners,  a  ie  pinin- 
tfff  &  fes  Ijeirs,  $  fuit  covenant  que 
Ies  'Bacons  $  iFemes  atibpeitt  Done 
bone  Droit  a  affurer  ie  terces,  $  a 
faire  ouftcr  affucance  fur  requeft 
nfcun  temps  Deins  7  aits.  €t  puc 
bjeaclj,  que  Urn  ocs  femes  al  temps 
Dei  fefans  Del  fait  fuit  Dents 
arte,  $  mojuff,  $  la  Droit  Dei  terce 
DtfcenD  a  fon  fits  que  fuit  un  in- 
fant,  per  quel,  leftate  Dun  moietp 
fuit  DiDeft  pars  Ie  plaintiff.  Le  De- 
fenoant  pleDe  que  la  feme  fuit  De 
plein  aite,  $fur  iffue  jopefuit  trope 

WW  Cl  fUit  DeinS  age.  Saunders  en 

arreft  Del  luDgment  mope,  que  icp 
nc  fuit  monfire  que  afcun  requeft 
a  faire  alTurance  fuit  fait  foiem 
que  ie  CoPenant,  9  joint  uui  lucacp 
fltiipe 


Najh  againft  Jfton. 

IN  Debt  on  Bond,  on  Condition  to 
perform  the  Covenants  contained  in 
an  Indenture.  The  Plaintiff  (after 
Oyer  of  the  Condition)  fet  forth  the 
Indenture,  which  purported  a  Grant  of 
Certain  Lands  by  two  Men  and  their 
Wives  feifed  in  Fee  in  Right  of  their 
Wives  Parceners,  to  the  Plaintiff  and 
his  Heirs.  And  it  was  covenanted  that 
the  Husbands  and  Wives  had  then 
good  Right  to  affure  the  Lands,  and 
to  make  further  Affurance  on  Requeft 
any  Time  within  7  Years.  And  for 
Breach,  that  one  of  the  Wives  at  the 
Time  of  the  making  of  the  Deed  was 
under  Age,  and  died,  and  the  Right 
of  the  Land  defcended  to  her  Son  who 
was  an  Infant,  whereby  the  Eftate 
of  one  Moiety  was  devefted  out  of 
the  Plaintiff.  The  Defendant  plead- 
ed that  the  Wife  was  of  full  Age,  and 
upon  Iflue  joined  it  was  found  that 
fhe  was  under  Age  Saunders  in  Ar- 
reft  of  Judgment  moved,  that  here 
it  is  not  fhewn  that  any  Requeft  to 
make  AlTurance  was  made  according 
to  the  Covenant,  and  fo  no  Breach 
C  c  affigned 


Two  Hus- 
bands and 
Wives  join  in 
a  Grant  of 
Lands  of  their 
Wives  Parce- 
ners,  and  co- 
venant that 
they  have 
Right  to  con- 
vey ;  Breach 
affigned  that 
one  of  the 
Wives  was 
then   an  In- 
fant., and  ad- 
judged a  good 
Breach. 


Ipd 
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nffujne  que  Bonalf  cattfe  tcl  Sfgion, 
$  none  mil  uiBitment  poet  effre 
Bone  pur  1c  plaintiff  content  que  le 
ifllie  raft  trone  pur  top*   3!  atttct 

JOUr,  Williams  pur  le  plaintiff  111051= 

ffroir,  que  il  no  temps  pur  7  fins  a 
fatrc  reqiieff.  €t  in  feme  mownt 
Being  le  7  ana  *  fa  »?cit  BcfcenBant 
iVI  tut  infant,  tl  ftiit  fmpoffible  a 
fat're  bone  alfutanxc,  a-  ergo  mil  re* 
queft  fuit  itfceffar?,  $  per  confe- 
qttcnt  le  covenant  cnfrct'nt*   ®es 

Curia  contra  quoad  hoc,  Celt  lit  HtOJt 

Bel  feme  en  lr  cnfancu  Be  fan  fits 
ftiit  le  nS  Be  ©ten,  et"  futt  le  fault 
Bel  plaintiff  qlte  tl  tie aemantiotet 
le  nffurance,  en  le  m  tie  feme  $  a- 
pits  fa  plans  aire,  cat  U  appicrt 
per  le  BerBtft,  que  el  futt  en  29  Bel 
Hoj>  Be  Dint  niTjaf  t  pluis,  $  que  32 
Bel  Eopel  nBtfwe*  Ctergoie  Ojencl) 
tie  tit'en  affignc,  ce'Cf  refpons  nient 
eMant.  £*3es  Poiiexfen  Be  mefme 
coffe  o^e  Williams  monffroit  tin  au= 
tcr  tymi)  kiVt  que  le  feme  effennt 
ntim  aire  at  temps  Be  covenant, 
come  auptert  per  le  ijerBict.elle  nan 
polar  bone  a  coimeper  le  cflate  fo« 
lonque  le  covenant*  €t  ceo  futt 
tetuts  tut  niamfeit  hteiifa  vEt  fur 
ceo  juSfftttetit  tone  put  iePamti'T, 

nifi. 


affigned  that  gave  Caufe  of  Action, 
and  then  no  judgment  can  be  given 
for  the  Plaintiff,  tho'  the  Iffue  be  found 
for  him.  On  another  Day  Williams 
for  the  Plaintiff  fhewed  that  he  had 
Time  for  7  Years  to  make  Requeft. 
And  the  Wife  dying  within  the  7 
Years,  and  her  Right  defcending  to  an 
Infant,  it  was  impoffible  to  make  good 
AfTurance,  and  therefore  no  Requeft 
was  neceffary,  and  by  Confequence  the 
Covenant  broken.  But  Curia  contra 
quoad  hoc,  for  the  Death  of  the  Wife 
in  the  Infancy  of  her  Son  was  the  Act 
of  God,  and  it  was  the  Plaintiff's  Fault 
that  he  did  not  demand  the  AfTurance 
in  the  Life  of  the  Wife,  and  after  her 
full  Age  ;  for  it  appear'd  by  the  Ver- 
dict that  the  was  above  20,  in  the 
29th  of  the  King,  and  that  in  the  3  2d 
of  the  King  me  had  IfTue.  And  there- 
fore the  Breach  not  well  affigned, 
notwithftanding  this  Anfwer.  But  Pol' 
lexfen  of  the  fame  fide  with  Williams 
fhewed  another  Breach,  viz.  that  the 
Wife  was  under  Age  at  the  Time  of 
the  Covenant,  as  appeared  by  the 
Verdict,  fhe  had  then  no  Power  to 
convey  the  Eftate  according  to  the 
Covenant.  And  this  was  held  a  mani- 
feft  Breach.  And  thereupon  Judgment 
given  for  the  Plaintiff,  nifi. 


Cafe  fur  le 
Sratlite  dc 
Bankrupts. 
1  Writ.  560. 
Skinner  50. 
5  Nclf.  Abr. 
6b.  pi.  51. 


Perry  verfits  Bowers.  Intr.  Trin. 
31  Gar.  2.  Rot.  789. 

EI3  Ejectione  Firmse,  fttt  non  eul', 
mi  Cfpeciai  (Llcrtitg  futt  Bone 
fur  quel  futgeafl  cc  matter  Be  Lcp. 
811  le  dlcnoce  Bet  Commtfltoncrs 
fur  le  Statute  Be  "Bankrupts  Bes 
terres  pet  fait  erinent  puiu~ott  maim 
tet'ite  per  ton  tetfee  tin  Ejedtione  fir- 
mse "defiant  fntelmcnt  Bel  fait  co- 
ntent il  toll  enrol  aides'  U  aSton 
Mjtf  ct  apres  risers  arguments 
al  wtfaVftWWta  parties,  leCfjtef 
WBitt  UiWtt  le  opinion  Bel  Court 
§  btfoit,  title  ftitt  o-tnttB  Blffereuce 
enter  tt  cafe  $  lecafe  Btut  bargain  $ 
talc  yet  Xt  Statute  Be  27  h.  8.c.  10. 
de  ufes,  cat  la  itflate  pace  pet*  le 
contra  ft,  I  le  ttfe  erecttte  per  telta- 
tnte.  tMt  Stent  le  at  Be  fntol- 
mentcap.  18.  %i  mefme  an,  $  mM 
que  luti  ffrnte  paflcta  fans  tntol- 
rotnt  m  fait  inBatf  a  ceo  Being 

6  mOJS.  JeS  patClS   font  (unlefs  it 

be   by   Deed   indented   and  inrolled) 

4  not 


Terry  againft  Bowers.  Entred  Trift. 
31  Car.  2.  Rot.  789- 

IN  Ejedtment  on  Not  guilty,  a  fpe-  Cafe «» the 
cial  Verdia  was  given,  on  which  Statute  of 
this  Matter  of  Law  arofe,  Whether  Ba*kr"P"' 
the  Vendee  of  the  Commiffioners  on 
the  Statute  of  Bankrupts,  of  Lands  by 
Deed  indented  could  maintain  by  his 
Lefifee  an  Ejeftment  before  Inrollment 
of  the  Deed,  tho'  it  was  inrolled  after 
the  Action  brought  ?  And  after  divers 
Arguments  at  Bar  on  both  fides,  the 
Chief  Jultice  delivered  the  Opinion  of 
the  Court,  and  faid,  That  there  was  a 
great  Difference  between  this  Cafe  and 
the  Cafe  of  a  Bargain  and  Sale  by  the 
Statute  of  27  H.  8.  c.  10.  of  Ufes,  for 
there  the  Eftate  pafTes  by  the  Contract, 
and  the  Ufe  is  executed  by  the  Statute* 
Then  comes  the  Act  of  Inrollment 
cap.  16.  of  the  fame  Year,  and  enacts 
that  no  Eftate  fhall  pafs  without  In- 
rollment of  the  Deed  indented,  and  that 
within  6  Months,  the  Words  are  (jin~ 
kfs  it  be,  hy  Deed  indented  and  inrolled} 
not 
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not  until,  btit  unlefs,  $  le  COUtraS  fa 

rff  otee  !c  party  que  as  ieffate,  ft  Ic 
fait  eff  nppofnt  ceflfre  inrol  Mm 
certain  temps*  C^es  les  CommlT= 
feners  i'cp  ncnt  afcun  effate,  fcO 
tolement  tut  pofar,  que  Doit  effte 
crtctite  pet*  le  mopen  pjefcrile  pec 
feflatute  ofee  less  Cfccumgfauces  la 
Direa,  que  eft  non  folenient  pec  fait 
enBent  mi<3  enrol  auti ;  €t  fi  ne 
putfue  nccojuant  le  poiac,  nan  al'= 
cun  execution  ne  effca  a  pnflcr  le= 
irate.  €t  ti  feccott  fo?£  Damrcrou£ 
a  fair  autcr  conftrugiou.  nul  temps 
effeant  limit  per  le  Hit  aa  pur  in* 
raiment,  ear  Bone  0  futt  enrol  al 
afcun  temps  ap?eg  7  au  20  ang  ou 
pluis  lottff  temp0,  ii  relatera  cp 
men  al  fcfanss  Dei  fait,  came  Bel 
afcun  temps  pluis  l)|ief.  Ct  futoff* 
meat  fait  cone  pur  ic  Defendant* 


hot  »/#//,  but  unl'efs,  and  the  Con  trad 
there  is  with  the  Party  who  hath  the 
Eftate,  and  the  Deed  is  appointed  to 
be  inroiled  within  a  certain  Time.  But 
the  Commiffioners  here  have  no  Eftate 
but  only  a  Power,  which  muft  be  ex- 
ecuted by  the  Means  prefcribed  by  the 
Statute,  with  the  Circumftances  there 
directed,  which  is  not  only  by  Deed 
indented,  but  inroiled  alfo  ;  and  if  it 
purfue  not  according  to  the  Power^ 
it  hath  no  Execution  nor  Effect  to 
pafs  the  Eftate.  Arid  it  would  be  very 
dangerous  to  make  another  Conftrudi- 
dn,  no  Time  being  limited  by  the  faid  Q.  a  T!m?i 
Ad  for  Inrollment,  for  then  if  it  was  nui/erun. 
inroiled  at  any  Time  after  7  or  2oYears, 
or  a  longer  Time,  it  fhall  relate  as 
well  to  the  making  of  the  Deed,  as  at 
any  Ihorter  Time.  And  Judgment  was 
given  for  the  Defendant. 


Cholmeley  mrfus  Morton.     Intr. 
Mich.  33  Car.  2*  Rot.  566. 

■p  B  Ctefpate   pur  'Battetp.  $ 


Oi<od  cum 

tan  un  de-    £L  jfaur  3impiifonmcnt,le  piatn= 

tlaratwn  en    tiff  DCCll^fe  quod  CUIU,   &C.    le  DCfClt; 

fonc" fub_  Court  Be  Jptpbtntiergf  en  Ic  Qille  Be 

Nclf.  Abr.  Newcaftle   flit  Tine,  t£t   ap?C0  ailt' 


616.  pi.  5. 


ft.  21S. 


pleaUtmjss  un  Demurrer  futt  joint* 
i^e0  le  Court  fans  retraru  al  plea, 
$  content  ti  futt  un  confeflion  Del 
matter  en  le  narration  Donalf  futiB* 

ltteitt  quod  querens  nil  capiat  per  bil- 

lam,  car  per  le  (cum)  le  Declaration 
futt  Defeatfce  en  fubftancc,  (rienss 
efleant  p^ectfement  affirme.) 


Cholmeley  againft  Morton.     Entred 
Mich  33  Car.  2.  Rot.  566. 

IN  Trefpafs  for  Battery  and  falfe  Im^  Quod  cv.m 
prifonment,    the  Plaintiff*  declared  makes  a  De- 
quod  cum,  8c.    the  Defendant  juftified  c£f}"  %,, 
by  Procefs  out  of  the  Court  of  Pipow-  „„7  ■»  sX' 
ders  in  the  Town  of  Newcaftle  upon  fiance. 
Tine;    and  after  other  Pleadings  a  De- 
murrer was  joined.     But  the  Court, 
without  Regard  to  the  Plea,  and  tho1 
it  was  a  Confeflion   of  the  Matter   in 
the  Declaration,  gave  Judgment  quod 
querens  nil  capiat   per  billaui,    for  by 
the  (cum)  the  Declaration  was  defedive 
in  Subftance,  (nothing  being  precifely 
affirmed). 


Penfoldj  Mariner  &  5  anters. 

Rctum del  Q^K,  tut  refcoug  return Berg  tm, 
Rcfcue.      o  Deut  exceptions  fuecottt  pHfe.  t. 

5  Nelf.  Abr.  QXttZ  flU't  (feci  warrant)  $  UC  Dit  fub 
figillo  Officii.  Sed  non  allocatur,  quia 
ftltt  Hit  feci  warrant'  dired',  $  tteft  t!U 
OLlatrant  fi  non  fott  fub  figillo,  Co. 
3.  Cafe  de  Boy  ton  44.  b.  2.  |3e 
fUtt  return  quod  refcufferunt  extra 
cuftodiam  Del  (HtCOttt,  Ute0  DC0  'Bat* 
Ilff0*  Sed  non  allocatur,  Car  lC  CUffO* 
Bl>  BeS  QBailffFg  virtute  warranti  Del 

eiicont  eft  le  cuftoDp  Del  (Eltcont* 

€t  liRnt  le  Court  Doit  aOjuDjjcr, 

fur 


149.pi 

Vide  anr.  59 
and  the  Ca- 
ll's there  ci- 
ted. 


Tenfold-^  Mariner^  and  5  others* 

ON  a  Refcous  returned  againft  them,  Return  6r  ^ 
two  Exceptions  were  taken.  1.  Refcmi 
That  it  was  (feci  warrant')  and  did  not 
fay  fub  figillo  Officii.  Sed  non  allocatur^ 
becaufe  it  was  faid  feci  warrant'  di* 
re£l\  and  it  is  no  Warrant  if  it  be  not 
fub  figillo,  Co.  3.  Boyton's  Cafe,  44.  b. 
2.  It  was  not  returned  quod  refcufferunt 
extra  cuftodiam  of  the  Sheriff",  but  of 
the  Bailiffs.  Sed  non  allocatur ;  for  the 
Cuftody  of  the  Bailiffs  virtute  warranti  of 
the  Sheriff,  is  the  Cuftody  of  the  Sheriff. 
And  fo  the  Court  ought  to  adjudge 
C  c  2  on 
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fur  ceil  fas  cffennt  return  fslouque 
Ie  ticrftg  Be  ceo*  <£t  ie  Court  tm= 
pnfe  fur  encrcun  tic  cur  le  fine  Be  4 
3I3oMfg,  qucefilc  certain  canffant 
fine  t'mpofe  put  tut  relate. 


on  this  Fail  being  returned  according 
to  the  Truth  of  it.  And  the  Court  fet 
on  each  of  them  the  Fine  of  4  Nobles, 
which  is  the  certain  conftant  Fine  fet 
for  a  Refcue. 


■Comes  Shaftsbury  vcrfus  Graham.     Earl  of  Shaft shury  againft  Graham 


A  & 
en  action  iur  i\  dai'  Magnat' tiers  !e  SDefaiDant 

leltamre  de     git  IWtllW  UC  COiifPtrilCP  P«L*  fllf  ftCt 

scand.  Mag.  jg  pr  tel  fmiut  Creaton,  en  com* 

Skinner  43-     ptffoM  \Z   HWt  I?  EOP  ft  le  Ut?3tiCr= 

pi  s  '  fioit  ticf  ©oi'crument,  ft  pur  fu6o?= 
s  vent.  3^4.  ner  un  Wilkinfon,  a  tefftue  taut* 
Anr.  192.  ^pnt  fur  ie  'cit  tntstteinenr*  le  ac- 
tion futt  Uv  en  i-ondres.  ct  fur  le 
Sffi&afctt  Del  Defendant  que  ceo 
que  fui't  fait  pit*  Iup  fuit  per  it  ci- 
Bet*  Be  Rep  $  fen  counfcl*  <£t  que 
ie  ccnfpu-r.ci'  (ft  afcua  futt)  fuit  en 
fe  ColtntP  ht  Surrey,  ft  fepcnYi  au-- 
ter  affitintftg  Be  5  Done  $  fubftanti* 
ai  Citizens  a  meftne  effect,  come  Ie 
attaints  en  le  Cafe  set  utt  Comte 

verfus  Cradocke  fupra  hie.     He  HttlC 

Be  Court  fuit,  que  U  iuTne  firra 
lap  en  Ie  Count?  tie  Surrey. 


ACtion   on  the  Statute  of  Scandal.  Vifns  altered 
Magnat.  againft    the   Defendant,  '"'  an  AHion 
in  nature  of  a  Confpiracy  for  indicting  °V^^.!fte 
the  Plaintiff  of  High  Treafon,  in  com-  Magnat. 
palTmg  the  Death  of  the  King,  and  the 
Subverfion  of  the  Government,    and 
for  Suborning  one  IVilkinfon,  to  testify 
falfely  on  the  faid  Indictment.     The 
Action  was  laid  in  London.     And  upon 
the  Defendant's  Affidavit    that   what 
was  done  by  him  was  by  the  Order  of 
the  King  and    his  Council,    and  that 
the    Confpiracy   (if  any)    was    in  the 
County  of  Surrey,   and  feveral  other 
Affidavits    of  5   good    and   fubftaritial 
Citizens  to  the  fame  Effect  as  the  Affi- 
davits in  the  Cafe  of  the  faid  Earl  a- 
gainft  Cradock  here  above.     The  Rule 
of  Court  was,  that  the  Vifne  fhould  be 
laid  in  the  County  of  Surrey. 


Le  Cafe  de  Ripley,  alias  Oldfield.       The  Cafe  of  Ripley,  alias  Old f eld. 


Nul  melius 
inquirend. 
aprcs  un  in- 
quifition  per 
le  Coroner 
que  un  fuit 
felodc  fe. 
Mes  atiter 
remedy  pur 
le  parry 
grieve. 
1  Nclf.  Abr. 
840.  pi.  4- 
Skinner45. 
See  3  Mod. 
80,  100,  238. 
1  Sand.  273, 
361. 


SCL1E  inquifition  fcefcant  le  Co?o= 
net*  fur  ie  Bielo  Bel  co?ps  futt 
trotie,  que  tl  an  penBue  lu.i>  nictate, 
ft  fur  ceo  Withins  pur  fa  relief,  mofcc 

put  till  melius  inquirend'  ft  Hlt'Clt  Bf- 

tiers  3friBaUtt0  que  il  fuit  De  non 

fane  memorie,  (rt}Ue  Ie  COJOnet  iHlD 

fait  fon  Office  eitalmcnt  tjau  tcfufe 
pjoof  Be  ceo;  Ie  Court  ne  appjotoaft 

CC  CCtirfe  Bull  melius  inquirendum, 

car  tat  inquifition  fuit  trafcerfabie 
cp  iuen  come  un  inquisition  nets 
autcr  pur  murBer,  ft  fuit  Bit  que 
©n't  Hale  an  Declare  tcp  que  ti  fuit 
Be  celt  opinion.  €t  pur  ceo  Ie 
Court  aBtiita  Ie  aumintfftata?  Bel 
Ripley,  a  remoter  Ie  inquifition  iw 

per  Certiorari  ft  B011C  U  lUlTljeffef  I  UP 

tuefmc  Deflre  qrietoc  per  ceo,  ft  per 
ceo  Bop  a  «o?tct  ie  matter  $  Betity 
Dei  inqm&tton  en  luostncnt. 


O 


N  an  Inquifition  before  the  Coro-  No  melius 

ner  on  the  View  of  the  Body  it  in5»,rend' 

was  found,    that  he  had  hanged  him-  "Pf**"  "~ 

3  o  ija >  in  op  by 

felf,    and   thereupon  Withins,   for   his  t\Jconmr 
Relict,  moved    for  a  Melius  inquirend",  that  o»e  was 
and  fhewed    divers  Affidavits  that  he  lcl°  He  re- 
was  of  non  fane  memorie,  and  that  the  Rut  °\  *> 
Coroner  had  not  done  his  Office  equal-  f}e  par,y 
ly,  and  had  refufed  Proof  of  it  ;    the  grieved. 
Court  did  not  approve  this  Courfe  of 
a  Melius  inquirendum,   for  this  Inquifi- 
tion was  trsverfable  as  well  as  an  Inqui- 
fition againft  another  for  Murder,    and 
it  was  faid  that  the  Lord  Hale   had 
declared  here    that  he  was  of  that  O- 
pinion.     And   therefore  the  Court  ad- 
vifed  the  Adminiftrator  of  Ripley,   to 
remove  the  Inquifition  here  by  Certio- 
rari, and  then  to  fuggeft  himfelf  to  be 
grieved  by  it,  and  by  this  way  to  bring 
the  Matter  and  Truth  of  the  Inquifi- 
tion in  Judgment. 


Br. 


Dr. 
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Cuftome  a 
cleft  v.n  Ca- 
non, ou  nul 
eft  vacant  en 
IcEfglife  ri- 
diculous. 
Skinner  45. 
2  Nelf.  Abr. 
1147.  pi.  55. 


Dr.  Owen  vsrf/s  T)i:  Stainhovv. 

UJ3  Mandamus  fw't  p2?C  Hi  P:C-- 
cento?  $  Canons?  Dei  efafife 

€ntflEb?ni  Del  @t*  David,  a  an'mf?* 

ter  3D?*  Owen  Canon  la*  Ct  un 
cuffome  nut  alfcBax  que  temps 
Dont,  at.  Ie  pjecento?  «  Canons 
(mil  Cahontp  eueantfiotb)  afiopent 
tire  n  eleger  tin  a  fucceeDec  en  Ic 
piGCfjciii  fiacant  iim,  ?  Be  enter  ftp 
en  (cur  ftegffffc  pre  ie  norme  Be 
fupernun.crarp,  Ct  que  celup  que 
ftut  (Hint  eleS  Doit  effre  aDtntt  a 
ie  pjocorin  isacnncp*  €t  ftift  Du- 
ffer monffre  que  Ie  plaintiff  en 
1659.  futt  efecf  fupcrnumerarp,  $ 
que  ap?cstiel  Canon  mouitf.  Ctle 
3p)?cccnto?  at  Conors  ctfeant  rrqueft 
rrftifcnt  a  aDmitter  tuP;  Ct  ergo 

Mandamus    fUIt    p2!C.     €?ltr    ©pet 

Del  Counfcl  cefr  %t%m%  Del  anib'i* 
Dctir  patties',  il  ftu't  Debate  an  tin 

Mandamus  DCtt  CfiXC  lU'.ll't  put  aD-- 

mittee  tin  Canon,  Ie  counfel  Del  un 
pat-tic  ttrgeant  que  Ic  office  futt 
increment  Spiritual  5  De  Cccfefia- 
fiical  ccnufans,  Del  auter  que  Ie 
partie  efes  naD  auter  remcDp  que 

Mandamus.     £02$  IC  Court  Ite~DClt* 

Sir  aflntn  opinion  en  ce  point*  ^es 

IC  Mandamus  fu;t  DC11P  plir  CCO  que 

Ie  Court  penfoit  que  Ie  culrom  fuit 
tfoiculoue,  a  closer  on  mil  Canon* 
rp  fuit  Secant* 


Dr.  Owen  againfi  Dr.  Staifthvv). 

A  Mandamus  was  prayed  to  khz 
Chancer  and  Canons  of  the  Ca- 
thedral Church  of  St.  David,  to  admit 
Dr.  Owen  Canon  there.  And  a  Cuftom 
was  alledged,  that  Time  out  of  Mind 
the  Chanter  and  Canons  (no  Canonry 
being  void)  had  ufed  to  chufe  one  to 
fucceed  in  the  next  vacant  Place,  and 
to  enter  hiin  in  their  RegifteT  by  the 
Name  of  supernumerary,  and  that  he 
who  was  fo  choien  ought  to  be  ad- 
mitted at  the  next  Vacancy.  And  it 
was  further  fhewn,  that  the  Plaintiff 
in  1659.  was  -elected  Supernumerary, 
and  that  afterwards  fuch  a  Canon  di- 
ed. And  the  Chanter  and  Canons  be- 
ing requefted  refufed  to  admit  him  ; 
and  therefore  a  Mandamus  was  pray- 
ed. On  hearing  of  Counfel  this  Term 
on  both  fides,  it  was  debated  whether 
a  Mandamus  ought  to  be  granted  for 
admitting  a  Canon,  the  Counfel  of 
one  fide  urging  that  the  Office  was 
merely  Spiritual,  and  of  Ecclefiaftical 
Cognizance,  and  of  the  other,  that  the 
Party  elected  had  no  other  Remedy 
than  a  Mandamus.  But  the  Court  de- 
livered no  Opinion  in  that  Point.  But 
the  Mandamus  was  denied  becaufe  the 
Court  thought  that  the  Cuftom  was 
ridiculous,  to  chufe  where  no  Canonry 
was  vacant. 


Cufiom 

to 

,h»lsa 

C.inc-n 

where 

■ens  is 

vacant 

in  the 

Church 

ridi- 

ciihm* 

Dcvoren  &  Dcvoren  verfits  Walcot.    Tiecoreu  &  T>evoreu  agftihft  WalcoU 
Rot.        Entrcd  Hill.  33  and  34  Car.  2. 
Hot.  862. 


Intr.  HilJ.  33  &  34  Car.  2. 
862. 


Trial  pur 
confent,  fur 
Roll,  en  am' 
County  que 
en  que  le 
tcrre  gift 
bon  en  cjc£l- 
ment. 
43  E  5.  6. 
43  Affif.  4. 
3  Nelf.  Abr. 

414-  pt  2°- 
Raym.  372. 
Hob.  5. 
C10.  m.66A. 

1  Rol.  R.iS. 

2  Roll.  R. 
166,  363. 


E&ro?  fur  JuDrrment  en  b.  r.  en 
Ireland    £\\     CjeSlllCnt    np2f0 

CUrDta  pur  terras  en  Ie  County 
De  ciare;  31  fuit  eectpt*  i.  £Use 
te  fierDia  futt  Done  per  un  Jutv  re- 
turn per  Ie  CIt'cont  De  Counts')  Del 

RoilTlie,  $  Ie  Cafe  DC  Crow  $  Ed- 
wards, Hob.  p.  5.  futt  titC*  £9C0  non 
allocatur,  car  IC  COItfCltt  DC1  parties 

a  celt  trial  fuit  cut'  fur  Ie  KoSf, 
qm  ne  fuit  en  Ie  cafe  Defiant  cite, 
meg  fofement  en  un  paper  Ettle 
Del  Court,  et  pur  eeft  reafon  Ie 
utDivn.'r  la  fuit  refierfe,  come  eft 
report  pet  Roils  en  Ie  piratet  part 
Be 


ERror  on  a  Judgment  in  the  King's  Trial  ty  Cm- 
Bench  in  Ireland,  after  a  Verdi  & -A'"*  on  ihs 
for  Lands  in    the  County  of  Clare;  ?•"; '™am~ 
It  was  excepted,  1.  That  the  Verdicl:  %Z,,ihat 
was  given  by  a  Jury  returned  by  the  where  the 
Sheriff  of  Queen's    County,     and  the  Lar.dUy,g^d 
Cafe  of  Crow  and  Edwards,  Hoh  p.  5.  «"»«**«* 
was  cited.     But  non  allocatur;   for  the  *|  AQlf.' 4! 
Confent    of  the  Parties   to  this  Tri- 
al    was    entred   on    the    Roll,    which 
was    not    done   in     the    Cafe    before 
cited,    but   only  in  a  Paper  Rule   of 
Court  ;    and     for    that    Reafon     the 
Judgment  there  was   reverfed,    as    is 
reported    by  Rolls  in    the   firft    Part 
of 
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Be  fc0  Kepojts  p.  28.  ie  mefme 
Cafe.  €t  ot3c  ceo  acco?D  Cr.  Eliz. 
664.  2.  fuit  Obi'ca,  que  lejttDgment 
fuit  que  less  Plaintiffs  efieant  2, 

Amendment,  recuperet.     Sed  nort  allocatur,  Cilt  CSffi 

folcment  mifpiifion  Bel  Clerfc  9 
ferra  amcnD* 


of  his  Reports  p.  c3.  the  fame  Cafe. 
And  with  this  agrees  Cr.  Eliz.  664. 
2.  It  was  objected,  that  the  Judgment 
was  that  the  Plaintiffs  being  two,  re- 
cuperet. [Sed  non  allocatur,  for  it  is  only  Amendment. 
a  Mifprifion  of  the  Clerk,  and  fnall  be 
amended. 


Boulfworth  verfiis  Pilkingtcn.  I/itr.    Boulfvoorth.  againft  Tilkington.  En- 
Hill.  33  &  34  Car.  2.  tred  #///.  33  and  34  Car.  2. 


800I.  dama- 
ges en  cafe 
pur  fcanda- 
lotis  parols. 
3  Nelf.  Abr, 

57fi.pl.    T. 

Vide  poft, 


EJS  cafe  put  cent  pnrolg  (parte 
-  per  le  £)cfcntmm  Done  Qfcont 
Be  Londres,  al  $  He  Ie  plaintiff  (tut 
fo-?t  fubftantial  Citizen  De  Lon- 
dres) thou  art  a  beggarly  Rafcal,  go 
pay  thy  Debts)  #Ul*  non  cul.  800 1. 

tmmaiteg  fucront  cone  per  tut  fuli- 

Ifantl'al  3!HCP  BE!  CCMttpDd  Surrey, 

ou  \t6  nateis  fueront  pad?*  «£t  a* 
mm  fuit  mofie  put:  ie  Defendant 
que  le  Court  fioifnff  (tranter  tut 
rioBcl  trial  pur  le  eree'fiitoenes  Dei 
Damage,  fur  que  le  Court  (foiomj; 
le  ufaiTE  en  ts'e'i  Cafes)  nonott 
temp0~a  le  Defendant  a  procurer 
Be  Ic  3iutitxe  Be  %mz  defiant  que  le 
caufe  fuit  trv,  a  ficcnifier  Rut  opini- 
on Be le  caufe*  2p?C0  Charleton  3iu= 
fffce  Bel  Common  13anfee,  a  le 
3uUjtc  Be  afli'fe  Bcfcant  que,  «*figs 
nine  per  Raymond  un  Beg  JiuSgeg 
Be  Tcank  le  Hop  que  il  ne  appeatott 
fur  le  eBtDence  qm  le  Plaintiff  a- 
Boit  Bone  nfctut  pjoBccation  a  ie 
SDetcnBant*  Ct  que  U  penfoit  que 
ie  3iurp  Donaft  Ie  BcrBiS  folonque 
Jour  conrcicncc0*  ©tic  que  iuDn;= 
ment  fuit  Bone  pur  ie  plaintiff, 
que  ap?egs  ie  mefme  tour,  aBopet 
fe0  coft0  tut,  $  Ie  pjocljctn  tour 

Fi.  fa.  ilfaft  Ol  (HiCOUt  BO  Surrey  rc= 

tumable  al  un  common  return,  que 

fuit  Ie  |OUr  proximo  fequent.  Ie  <Hi= 

cont  return  nulla  bona,  fur  Ie  tour 
Be  return.   €t  Ie  pjoencin  jour  Fi. 

fa.  teftat.  ifTaff  al  fiJtCOltt  Bel  Kent, 

que  leDiaff  ioo  l.  parcel  Be0  tits  Ba= 
f;.  fa- teftat.  ntanrs*  Ct  fur  ceo  Ie  Court  fuit 
^I'SS  hw^  que  Ie  execution  fuit  irre= 
portdcire     milatment  fait,  pur  ceo  que  Ie 

turn  de  pri-    Fi.  fa.  teftat.    itrafl   Deftattt    IC  4  die 
mcrFi.fa.      p0ft.     $0c$  per  Cur.  (CCf!  UtattCt  C= 

ffeant  report  per  Livefay  ©ecoittia* 
rp  fur  reference  a  lav  Berami= 
nerlepjocec&uuvs)  Ie  execution  eft 

leiralment  fait.  Ct  Difference  fuit 
p?ffc,  enter  piece©,  que  comman-- 
Daff  Ie  appearance  De  DefenDant 
en  Court,  car  Bone  le  DefenDant 
aDeta  Se  4  die  poft  Dappear,  $  Dc= 
2  Bant 


IN  Cafe  for  thefe  Words  (fpoken  by 
the  Defendant,  then  Sheriff  of  Lon- 
don, to  and  of  the  Plaintiff,  a  very 
fubftantial  Citizen  of  London)  fhoii  art 
a  beggarly  Rafcal,  go  pay  thy  Debts,  On 
non  cul.  800  /.  Damages  were  given  by 
a  fubftantial  Jury  of  the  County  of 
Surrey,  where  the  Words  were  fpoken. 
And  after  it  was  moved  by  the  De- 
fendant, that  the  Court  would  grant  a 
new  Trial  for  the  Exceffivenefs  of  the 
Damage  ;  whereupon  the  Court  (ac- 
cording to  the  Ui'age  in  fuch  Cafes) 
gave  the  Defendant  Time  to  procure 
the  Judge  of  AfTife,  before  whom  the 
Caufe  was  tried,  to  fignify  his  Opinion 
of  the  Caufe.  Afterwards  Charleton, 
Juftice  of  the  Common  Pleas,  and  the 
Judge  of  Aflife  before  whom,  &c.  fig- 
nified  by  Raymond,  one  of  the  Judges 
of  the  King's  Bench,  that  it  did  not 
appear  on  the  Evidence,  that  the  Plain- 
tiff had  given  any  Provocation  to  the  De- 
fendant. And  that  he  thought  that  the 
Jury  had  given  the  Verdicl:  according  to 
their  Consciences.  Whereupon  Judg- 
ment was  given  for  the  Plaintiff,  who 
afterwards  the  fame  Day  had  his  Cofts 
taxed,  and  the  next  Day  a  Fi.  fa.  iffu- 
ed  to  the  Sheriff  of  Surrey  returnable 
at  a  common  Return,  which  was  the 
Day  proximo  fequent e  ;  the  Sheriff  re- 
turned nulla  bona,  on  the  Day  of  Re- 
turn. And  the  next  Day  a  Fi.  fa.  teftat. 
iflued  to  the  Sheriff  of  Kent,  who  le- 
vied 100/.  Parcel  of  the  faid  Damages. 
And  thereupon  the  Court  was  moved, 
that  the  Execution  was  irregularly 
made,  becaufe  the  teftat.  Fi.  fa.  iffued 
before  the  4  die  poft.  But  per  Cur. 
(this  Matter  being  reported  by  Livefay 
Secondary,  on  a  Reference  to  him  to 
examine  the  Proceedings)  the  Execu- 
tion is  lawfully  made.  And  a  Diffe- 
rence was  taken  between  Procefs  which 
commands  the  Defendant's  Appearance 
in  Court,  for  then  the  Defendant  (hall 
have  the  4  die  poft  to  appear,  and  be- 
fore 


Soo/.  Dama- 
ges in  Cafe 
jorfcandalons 

Words. 


Q_tbe  Plaits' 

tiff. 


Fi.  fa.  teftat. 

may  ijfue  be- 
fore the  4.  die 
poft  of  the 
Return  of  the 
frfi  Fi.  fa. 
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ijant  ceo  mil  nooel  pieces  intra, 
come  en  Sri.  fa.  &c.  $9cs  en  p?occs 
5c  erecution  come  en  I?  Cafe  fci?, 


fore  th3t  no  new  Procefs  (hail  iffue,  as 
in  Set.  fa.  &.  But  in  Procefs  of  Ex- 
ecution as  in    the  Cafe  here,  the  De- 


le DefenBaitt  aB  mtlfOnt- en  eotsrf,     fendant  has    no  Day    in  Court,    and 


€t  ergo  u  mention  fuit  reguia 
ment  fait* 


therefore  the  Execution  was  regularly 
made. 


a  Nclf.  Abr 
1163.  pi.  7- 
Skinner  58. 
Sec  2  Sider. 
58,  68. 
Hetl.  12. 
5  Co.  70. 
Noy  26. 
Hutt.  17, 
171. 
1  Salk.  325. 


Conftru&ion 
dun  claufe 
en  un  fettle- 
ment  tou- 
chant  les 
portions  pur 
files. 


Greaves  verfus  Mattifon. 

EB  trerpafs  pur  pn'fet  Be  file  Bel 
plaintiff,  le  Jurp  fur  non  Cui. 
conaft  5000 1.  nam'  que  fuit  fair  per 
nireffion  oei  ^n'r  Scrogs  (tw&ant 
que  le  cattfe  flitt  rrp,  $  partment 
per  confent  nee  parties,  pur  ceo 
que  fa  fifeauopet  un  grant!  portion, 
$  le  Defendant  que  an  iup  mrrie, 
fuit  folement  un  fourncpman  ni  tin 
C^ercer  $  naooyct  afcun  funffance* 
<£-t  le  entent  fuit  que  U  Court  nei 
TBanfele  Koi>  ortietoitie  feuienient 
Bel  portion  fant  pur  ?c  benefit  Be  la 
file  9  te$  times,  $  le  parent  main* 
tenanceBel  ©efennant  et  fa  feme  $ 
aBuanccment  nun  ©tactic  en  v-LraBe 
pur  lup*  €n  fc  cciiftBeratton  Be  ce 
cafe  per  le  Court  un  queffion  fuit 
fait  fur  ie  Settlement,  per  que  fa 
file  fuit  entitule  a  fa  portion,  an  ef 
noit  aocr  50001.  on  6000 1.  Le  fet= 
tlement  quant  a  ce  matter  fuit  ticl, 

@IC  Edward  Greaves  fc  PiCt  CQltUCP 

fa  terre  ai  ufe  fuv  mefme  pur  W, 
remainner  al  pjimer  fits  en  tail 
mafe,  et  tflmt  af  Bit  fits,  $  en  Be= 
fait  ne  tie!  mw  grant  a  T,  $  m.  fes 
pjemifTes  pur  40  aus  en  truff  come 
enfuit,  remainner  ai  feg  ijet'rs.  le 
truft  Bcciare  per  Ic  fait  fuit  pur  p20- 
otner  nes  portions  nef  file  on  files 

Bel  Sir  Edward  g  fa  feme,  in  cafe  it 
mould  happen  the  faid  Sir  CBU3f;l"B  to 
deceafe  fa  US  iUUe  male  of  his  Body, 
begotten  on  his  Wife  (J.  p.)  in  cafe 
there  (hall  be  but  one  Daughter,  then 
'C*  and  99.  their  Executors,  Admini- 
ftrators  and  Affigns  (hall,  out  of  the 
Rents,  Iffues  and  Profits  of  the  Lands, 
or  demifing,  letting  orfettingthefame, 
raife  5000 1.  to  be  paid  to  the  faid 
Daughter  at  the  Day  of  her  Marriage 
or  her  Age  of  21  Years,  which  (hail 
firft  happen,  together  with  the  yearly 
Sum  of  150 1.  for  her  Maintenance 
and  Education  until  her  Marriage, 
or  Age  aforefaid;  and  in  cafe  there 
mall  be  more  Daughters,  then  fix 
rhoufand  Pounds  to  be  equally  divided 
among 


Greaves  againft  Mattifon. 

IN  Trefpafs  for  taking  the  Plaintiff's 
Daughter,  the  Jury  on  non  cat.  gave 
5000  /.  Damages,  which  was  done  by 
the  Direction  of  the  Lord  Scrcgs  (be- 
fore whom  the  Caufe  was  tried)  and 
partly  by  Confent  of  the  Parties,  be- 
caufe  the  Daughter  had  a  great  Por- 
tion, and  the  Defendant  who  had 
married  her  was  only  a  Journeyman 
to  a  Mercer,  and  had  no  Subftance. 
And  the  Intent  was,  that  the  Court 
of  King's  Bench  fhould  order  the  Set- 
tlement of  the  Portion,  as  well  for  the 
Benefit  of  the  Daughter  and  her  Iffue, 
and  the  prefent  Maintenance  of  the 
Defendant  and  his  Wife,  and  Advance- 
ment of  a  Stock  in  Trade  for  him.  In 
the  Confideration  of  this  Cafe  by  the 
Court,  a  Queftion  was  made  on  the 
Settlement  by  which  the  Daughter  was 
intitled  to  her  Portion,  whether  (he 
(hould  have  5000/.  or  6000/.  The 
Settlement  as  to  this  Matter  was  thus. 
Sir  Edward  Greaves  the  Father  conveys  Ccvftrtitthno? 
his  Land  to  the  Ufe  of  himfelf  for  a  cuvfe  in  "a 
Life,  Remainder  to  the  firft  Son  in  Settlement 
Tail  Male,  and  fo  to  the  tenth  Son,  t0."^'J  Por- 
and  in  Default  of  fuch  Iffue,  grants  to  pZJim. 
V.  and  M.  the  Premiffes  for  40  Years 
in  Truft  as  follows,  Remainder  to  his 
Heirs.  The  Truft  declared  by  the 
Deed  was,  for  providing  of  the  Porti- 
ons of  the  Daughter  or  Daughters  of 
Sir  Edward  and  his  Wife,  in  cafe  it 
fhould  bap-pen  the  faid  Sir  Edward  to 
deceafe  without  iffue  Male' of  his  Body 
begotten  ou  his  Wife  (i.  e.)  in  Cafe  there 
jlsall  be  but  one  Daughter,  then  T.  and 
M.  their  Executors?  Adminiflrators  and 
Affigns,  fljall  out  of  the  Rents,  Ijfucs, 
and  Profits  of  the  Lands,  or  demifing, 
letting,  orfettingthefame,  raife  5000/. 
to  be  paid  to  the  faid  Daughter  at  the 
Day  of  her  Marriage,  or  her  Age  of 
2  r  Tears,  which  Jhall  firft  happen,  toge- 
ther with  the  yearly  Sum  of  1 50  /.  for 
her  Maintenance  and.  Education,  until 
her  Marriage  or  Age  aforefaid ;  and . 
in  Cafe  there  JJsall  be  more  Daughters, 
then  6000  J.  .  id  be  equally  divided 
amonz 
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among  them,  Part  and  Part  alike,  and 
to  be  paid  them  reflectively  when  they 
lhall  accomplifh  their  refpe-ftive  Ages 
of  21  Years,  or  their  refpective  Days 
of  Marriage,  which  fhall  firft  happen, 
together  with  the  yearly  Sum  of  200  1. 
for  the  Maintenance  and  Education  of 
fuch  Daughters  until  they  fhall  refpec- 
tively  attain  to  their  feveral  Ages,  or  be 
married:  And  as  often  as  any  of  them 
fhall  attain  to  their  refpective  Ages,  or 
be  married  (firft  happening)  a  respec- 
tive equal  and  proportionable  Part  of 
the  faid  200  1.  allowed  for  her  Mainte- 
Surconrin-  nance  to  ceafe.  And  in  cafe  any  of 
sjency  ud  the  faid  Daughters  fhall  happen  to  de- 
fuivivant.  ceafe  before  her,  or  their  refpective 
Age  of  21  Years,  or  Day  of  Marriage, 
then  the  Portion  of  the  faid  Daughter 
or  Daughters  fo  deeeafing,  to  be  equal- 
ly paid  and  divided  to  and  amongft 
the  other  Daughters,  and  to  be  paid 
unto  them  at  their  refpective  Ages  of 
21  Years,  or  Days  of  Marriage  which 
fhall  firft  happen  :  Sir(£tsUir.tD5S  Wife 
died  in  his  Life-time,  leaving  I  flue  two 
Daughters,  but  no  Iflue  Male ;  one  of 
the  Daughters  died  about  feven  Years 
old  in  the  Life  of  her  Father  ;  the  o- 
ther  in  his  Life,  but  without  his  Privi- 
ty, married  the  Defendant  ;  Sir  t£D* 
tont'B  is  fince  dead,  and  what  Portion 
fhe   fhall    have   is    the    Quefton.     CC 

matter  BepenB  4  Cermcs  fur  refe- 
rence it  I  Raymond  3ufliec,  que  np-- 
nnt  ovt  ie  counfcl  Beg  nmbiBcttt 
parties  (cljefcun  Be  eur  oputant 
ftutnunt  Be  foit  coffe  Bemcfne)  ii 
return  le  cafe  a  In  Court  pur  lour 

JtlOfUlieilt.  €t  per  Pemberton  cijief 
UtlftiCC  Dolben   ft  Raymond  (apjeS 

Befeare,  nCBar  $  TSencij)  In  file  ftteM= 
limit  Bott  nDer  6000 1.  pur  fn  portion* 
$0t#  per  Jones  fo?fque  5000 1.  ct 
f ui't  tcrolDc  per  leg  trot's  Suffices* 

1.  Slue  Ie  intereft  $  D?ott  n  Ie0  po?= 
tions  fait  Deft  en  less  files  per  Ie 
mo?t  Be  lour  $&m  fans  iffue  male, 
$  ne  attenB?ott  Ie  mo?t  Del  J2>cte, 

2.  fldue  leg  trttffees  ap?cs  Ie  mo?t 
Bel  S3crc  $  en  Ie  trie  Del  pere,  po^ 
eut  Denoer  lour  intereft  en  Ie  3Lerm 
(content  tl  ne  pott  p?entier  effea 
quant  al  pofleffion  Bes  terrcs  al 
eut  ou  lour  DenDce  Intrant  Ie  Die 
Bel  S>ir  Edward)  pur  ratier  Bel 
maintenance  ou  pntmff  Bel  portion 
fi  nfcun  file  nttaineroit  en  Ie  Die  Be 
Sir  Edward  al  ap  Be  21  mis  ou 
fuit  marrte.  Ct  per  tut  U  en* 
tent Bes  parties  fetrcit  p?ffe  Bcffre 
que  np^es  in  mo?t  Bel  C^cre,  fa 

files 


among  them,  part  and  part  alike,  and  to 
be  paid  them  rsfpeclively  when  they  fhall 
accomplifto  their  reflective  Ages  of  2.1 
Tears,  or  their  refpeclive  Days  of  Mar- 
riage, which  fijall  firft  happen,  together 
with  the  yearly  Sum  0/200/.  for  the 
Maintenance  and  Education  of  fuch 
Daughters  until  they  pall  rcfpeclively  at- 
tain to  their  feveral  Ages,  or  be  married  : 
And  as  often  as  any  of  them  fhall  attain 
to  their  refpeclive  Ages,  or  le  married 
{firft  happening)  a  refpeclive  equal  and 
proportionable  Part  of  the  faid  200/. 
allowed  for-  her  Maintenance  to  ceafe. 
And  in  cafe  any  of  the  faid  Daughters  On  Contht>en- 
floall  happen  to  deccafe  before  her,  or  their  cy  of  Suwi- 
refpeclive  Age  of  21  Tears,  or  Day  ofvni&' 
Marriage,  then  the  Portion  of  the  faid 
Daughter  or  Daughters  fo  deeeafing,  to 
be  equally  paid  and  divided  to  and  amongft 
the  other  Daughters,  and  to  be  paid 
unto  them  at  their  refpeclive  Ages  of 
21  Tears,  or  Days  of  Marriage,  which 
fhall  firft  happen  ;  Sir  Edward's  Wife 
died  in  his  Life-time,  leaving  Iflue  two 
Daughters,  but  no  Iflue  Male ;  one  of 
the  Daughters  died  about  7  Years  old 
in  the  Life  of  her  Father  ;  the  other 
in  his  Life,  but  without  his  Privity, 
married  the  Defendant ;  Sir  Edward  is 
fince  dead,  and  what  Portion  fhe  fhall 
have  is  the  Queftion.  This  Matter 
depended  4  Terms  on  a  Reference  to 
Judge  Raymond,  who  having  heard  the 
Counfel  on  both  fides  (each  of  them 
declaring  his  Opinion  ftrongly  on  his 
own  fide)  he  returned  the  Cafe  to  the 
Court  for  their  Judgments.  And  by 
Pemberton  Chief  Juftice,  Dolben  and 
Raymond  (after  Debate  at  the  Bar  and 
and  Bench)  the  furviving  Daughter 
ought  to  have  6000  /.  for  her  Portion. 
But  per  Jones  but  5000  /.  And  it  was 
refolved  by  the  3  Judges.  1.  That  the 
Intereft  and  Right  to  the  Portions  was 
Veiled  in  the  Daughters  by  the  Death 
of  their  Mother  without  Iflue  Male, 
and  fhould  not  wait  the  Death  of  the 
Father.  2.  That  the  Truftees  after  the 
Death  of  the  Mother,  and  in  the  Life 
of  the  Father,  might  fell  their  Intereft 
in  the  Term  (altho'  it  could  not  take 
EfFecT:  as  to  the  Pofleflion  of  the  Lands 
to  them  or  their  Vendee,  during  the 
Life  of  Sir  Edward}  for  raifing  of  the 
Maintenance  or  Payment  of  the  Por- 
tion, if  any  Daughter  fhould  attain,  in 
the  Life  of  Sir  Edward,  to  the  Age 
of  21  Years,  or  fhould  be  married.  And 
in  their  Opinion  the  Intent  of  the 
Words  fhould  be  taken  to  be,  that  after 
the  Death  of  the  Mother  her  Daughters 
4  fhould 
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files  fertont  pjont'oe  Bel  mainte- 
nance $  portions  certainment  $  lit 
attenB?ont  In  inert  lour  Pere,  que 
per  cafe  port  marticr  tin  autre 
feme  (come  €>ir  Edward  wp  an  fart) 
9  naBcroit  tic!  refpea  attr  files  Be 
la  mort  feme  come  il  BeBoit,  on 
poet  BtBer  tamdiu,  que  if  0  files  na= 
Beront  lour  po^tiou^pur  fesprtfet= 
im  en  afcun  competent  trmps.  3. 
£tuc  le  tntcrcft  Bes  portions  e= 
ffeant  Jeff  en  leg  files  per  Ie  mort 
Bel  Stjcrc  (come  eft  anantBit)  ies 
Beur  files  per  Ics  erp2effe  parols 
oel  fait  Boueirt  oner  6000 1.  enter 
eur.  €t  per  auti  ctpjers  parols 
per  le  mort  oel  tut,  Ie  furBt&ditr 
futt  entitle  al  entire  6000 1.  03es 
per  Jones  jufttcc,  le  tntcrcft  et5?ott 
a  les  portions  Be  6000I.  neBcftoit 
en  les  files  en  ie  Bte  Be  pete  cer= 
tainment,  ®  nemp  fojfquc  conttn- 
genter,  car  iflttrt  font  ics  erprtfs 

parOfS  BCifutt,  (in?,  in  cafe  hede- 

ceafe  fans  t'fltte  male,  $£♦)  €t  pet 
Im>  fur  ceur  parols  il  apptcrt  que 
le  6000 1.  neft  intenB  Beftrc  ratfe  fi= 
non  eftopent  piufo?s  files  que  tut 
al  temps  Bel  mort  xsei  pete  5  car 
5000 1.  eft  ie  crp?efS  fumsne  entenB 
pur  tut  file*  2.  Content  ii  agree, 
que  ie  term  futt  nenntble  per  ics 
truftces  en  la  uie  Bci  pere,  unco?c 
ii  penfott  que  ne  futt  uttenB  per  les 
parties,  que  ttel  BenB  fcrront  fait, 
car  Ie  pnntcr  intention  eft  que  its 
tenters  ferrott  raife  go?s  Bes 
rents,  iftues  et  profits,  que  ne  pott 
eftre  fatt  per  ies  truftces  Burant  Ie 
ate  Bel  pere,  $  le  erecution  Bel 
truft  quant  al  ocnufing,  letting  on 
fetting,  fcmBIc  Beftre  intenB  fole- 
tnent  quant)  ils  ont  potar  Be  pjcit* 
set*  les  rents,  times  $  profits*  €t 
quant  al  argument  Be  ie  poffibilitp 
tsel  negiea  en  le  pere  a  fairc  com* 
pctent  p?oBtfton  en  fa  Bie  pur  fes 
files  $  ergo  ie  care  Be  ceo  futt  nufe 
en  le  tnaines  Bes  truftees,  il  re- 
fponB  que  ft  ceo  an  eftre  ittteno, 
erpiefs  potar  nott  eftre  Bone  a  ttel 
purpofe,  car  la  lep  ne  mxmiz  uip- 
pofera  que  Ie  pere  contra  Ie  oult-- 
tration  Bel  nature  itcglurcra  a  fairc 
competent  p?oBtfton  pur  fes  files, 
9  ergo  ne  Boct  fairc  conftruiion 
a  compeiler  Iup  a  ceo,  Bes  parols 
netpmnant  afcun  tiei  cljofe  $  con 
tie  a  Ie  pjoper  fence  Be  eur.  ©ufter 
ill  aBBe,  ([lit  auter  conffrufiioii 
ferrott  trap  granB  tncouragement 
al  BifoueBtencc  en  Ie  files,  <j  a 
les  mefnte  rtuner  per  mean  marrt= 
a«es,  que  eft  le  mult  pints  grann 
$  common  mifcljtef  que  poet  Dap* 
per,  per  un  ftippofe  unnatural 
negligence  en  lour  Peres*  €t  ergo 
per 


fhould  be  provided  of  a  Maintenance 
and  Portions  certainly,  and  fhould  not 
wait  the  Death  of  their  Father,  who 
perhaps  might  marry  another  Wife  (as 
Sir  Edward  here  had  done)  and  would  not 
have  fuch  a  Refped  for  the  Daughters 
of  the  deceafed  Wife  as  he  ought,  or 
he  might  live  fo  long  that  the  Daugh- 
ters would  not  have  their  Portions  to 
keep  them  in  any  competent  Time. 
3.  That  the  Intereft  of  the  Portions  be- 
ing vefted  in  the  Daughters  by  the 
Mother's  Death,  as  is  faid  before,  the 
two  Daughters  by  the  exprefs  Words 
of  the  Deed  ought  to  have  6000/.  be- 
tween them  And  by  as  exprefs  Words 
by  the  Death  of  one,  the  Survivor  was 
intitled  to  the  whole  6000/.  But  by 
Jones  Juftice,  the  Intereft  and  Right 
to  the  Portions  of  6000  /.  did  not  veft 
in  the  Daughters  in  the  Life  of  the 
Father  certainly,  but  only  by  way  of 
Contingency,  for  fo  are  the  exprefs 
Words  of  the  Deed,  (viz.  in  cafe  he 
deceafe  without  Iffue  Male,  £$c.)  And 
in  his  Opinion  on  thefe  Words  it  ap- 
pears, that  the  6000/.  is  not  intended 
to  be  raifed  unlefs  there  were  more 
Daughters  than  one  at  the  Time  of  the 
Father's  Death  ;  for  5000  /.  is  the  ex- 
prefs Sum  intended  for  one  Daughter. 
2.  Though  he  agreed  that  the  Term 
might  be  fold  by  the  Truftees  in  the. 
Father's  Life,  yet  he  thought  that  it 
was  not  intended  by  the  Parties,  that 
fuch  Sale  fhould  be  made  ;  for  the 
firft  Intention  is,  that  the  Money  fhould 
be  raifed  out  of  the  Rents,  Ihues  and 
Profits,  which  cannot  be  done  by  the 
Truftees  during  the  Father's  Life,  and 
the  Execution  of  the  Truft  as  to  de- 
mifing,  letting  or  fetting,  feems  to  be 
intended  only  when  they  have  Power 
to  take  the  Rents,  IfTues  and  Profits. 
And  as  to  the  Argument  of  the  Poffi- 
bility  of  Neglect  in  the  Father  to  make 
a  competent  Provifion  in  his  Life  for. 
his  Daughters,  and  therefore  the  Care 
of  that  was  put  into  the  Hands  of 
the  Truftees ;  he  anfwered,  That  if 
that  had  been  intended,  an  exprefs 
Power  ought  to  have  been  given  for 
fuch  Purpofe,  for  the  Law  will  never 
fuppofe  that  the  Father,  againft  the 
Obligation  of  Nature,  will  neglect  to 
make  a  competent  Provifion  for  his 
Daughters,. and  therefore  will  not  make 
a  Conftrudlion  to  compel  him  to  it, 
of  Words  expreffing  no  fuch  Thing, 
and  againft  the  proper  Senfe  of  them. 
Further  he  added,  That  another  Con- 
ftrudtion  would  be  too  great  an  Encou- 
ragement of  Difobedience  in  the  Daugh- 
ters, and  to  ruin  themfelves  by  mean 
Marriages,  which  is  the  greateft  and 
moft  common  Mifchief  that  can  hap- 
pen, by  a  fuppofed  unnatural  Neg- 
iecl:  in  their  Father.  And  therefore 
D  d1  in 
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per   flip,  fccpm'0  que  nl  tempSS  tie  in  his  Judgment,  fince  at  the  Death  of 

timt  Bel  Pi'Ce  ll  11C  ftllt  fO?fqtte  till  the  Father  there  was  but  one  Daughter, 

ftiC,  fl  atieta  5000 1.   fClCtlUltt  put  flie  Ihould  have  only  5000/.   for  her 

XH  portion,  ft  netllj)  6000 1.  Portion,  and  not  6000/. 


Percival  &  Uxor  verftis  Grifpe.  Intr. 
Pale.  XI  Car.  2. 


Le  tierce 
part  des 
biens  ciun 
Citi7.cn  de 
Londi  cs  mo- 
ran  r  inte- 
ftate pcr- 
tcignant  per 
le  cuttom  a 
Jon  admini- 
ftrator nclV 
fubjeft  al  di- 
stribution 
per  le  aft 
dc  22  Car.  2. 
c.  10.  pur 
Settlement 
deflates  des 
inteftates. 
iNclf.  Abr. 
1198.  pi.  25- 
Skinner  z6, 
41. 

1  Lev.  227. 

2  Salk.  426. 


Ei!5  attachment  fur  pjoljfbttttm 
>  a    le  Court  p^roptitic  le 

Canterbury,    t£    Plaintiff   BCCiate 


for  fe  aa  be  22  Car.  2  pur  ftttie-- 
trent  Be0  efhitc0  Be  inteftate  $  ie 
pjotitfo  pur  ratiant  le  cuftome  Be 

Londres,  &c.    Ct   BOHC   titOllffre   le 

cuftome  Be  Londres  put  nittrtbuti* 
on  Bel  eftates  tea  freemen  mo* 
rsnt  inteftate,  tit?*  tin  part  al 
feme,  auter  al  enfant  Bel  tnteflate, 
»  le  tierce  part  al  aBintnffirato?, 
€t  oaf  cr  monftre  que  Dowfe  fe  pn= 
met  baron  Dei  feme  fuit  €ttt?en  $ 
iibjc  Be  Londres  <j  monift  tntctfate, 
ft  abnttiufttatibn  commit  a  fa  feme 
que  aB  enfant  $  aB  fait  Btftribuuon 
roionque  le  cuftome,  a  unco?e'tutt 
ate  en  Court  Cimftmn  put  faite 
titnttbtittoit  Bel  part  Bei  abimmftp 
trt'jt.  LeDefenbam:  pur  comuita= 

tlOlt  ttatietg  le  CUftOme  BC  Londres, 

fur  que  ie  plaintiff  pjtft  ifflte  per 
patriam.  jDefenoant  Demur.  Ct  ie 
fole  otieffi'011  fuit  an  le  cuftome 
(come  allebge)  fuit  bone  en  Lep. 
et  fuit  object  pet  ie  E.eco?ber  Be 
Londres  que  item?,  cat  it  ell  tmpoi= 
fible,  cijefcun  cuftome  Bott  eftre  Be 
temps  bont,  «  abmtmftrato?  ab 
ran  commencement  Being  tenip0Be 
memojp,  car  conftttute  pet  31  E.3. 
Ct  ie  Bemurret  ne  confeffe  ceo, 
me0  folcment  mife  ie  matter  en 
jttbgnient,  an  poet  eftte  tie!  cu= 
ffome  pet  ia  lep,  que  ne  poet  put 
ie  caufe  atiahtbtt*  99es  per  Cur.  ie 
cuftome  eftbon  ft  bien  aiieBite*  Ct 
le  cafe  eft  ie  mefme  ctie  Sneiiing's 
Cafe,  Co.  5.  ct  Bit  fuit  que  le  aB- 
mimftrato?  fuit  pet  Common  Lep, 

ie  Eop  COme  parens  patriae  fuit  OJilji- 
Itaiment  filtllt,  Co.  9.  Cafe  de  Hen- 
floe,  2  Inft.  399.  Cr.  1.  62.  Cafe  de 
Fotherby.     Ct  (ttaitt  pet  tCtlt0  qtlt 

pet  le  cuftome  be  Londres  le  iieire, 
aticroit  fonfijareen  le  btffrtbtttiori, 
€t  jubsment  fuit  bone  pro  Quer. 


Ter  rival  &    Uxor  againfl:   Crifpe. 
Entred  cPaf.  33  Car.  2, 

IN  an  Attachment  on  a  Prohibition 
to  the  Prerogative  Court  of  Canter- 
bury The  Plaintiff  declared  on  the  Act 
of  22  Car.  2.  for  the  fettling  of  In- 
teftates Eftates,  and  the  Provifo  for 
faving  the  Cuftom  of  London,  &c.  And 
then  (hewed  the  Cuftom  of  London  for 
the  Diftribution  of  the  Eftates  of  Free- 
men dying  Inteftate,  viz.  one  Part  to 
the  Wife,  another  to  the  Child  of  the 
Inteftate,  and  the  third  Part  to  the 
Adminiftrator.  And  fbewed  further, 
That  Dowfe,  the  Wife's  firft  Husband, 
was  a  Citizen  and  Freeman  of  London, 
and  died  Inteftate,  and  Adminiftratioa 
was  committed  to  his  Wife,  who  had 
a  Child,  and  had  made  a  Diftribution 
according  to  the  Cuftom,  and  yet  was 
fued  in  Court  Chriftian  to  make  a 
Diftribution  of  the  Part  of  the  Admini- 
ftratrix.  The  Defendant  for  a  Con- 
futation traverfed  the  Cuftom  of  Lon- 
don; whereupon  the  Plaintiff  took  Iffue 
per  patriam.  The  Defendant  demur- 
red. And  the  fole  Queftion  was,  Whe- 
ther the  Cuftom,  asalledged,  was  good 
in  Law  ?  And  it  was  objected  by  the 
Recorder  of  London,  that  it  was  not, 
for  it  is  impoffible,  every  Cuftom  ought 
to  be  from  Time  out  of  Memory,  and 
an  Adminiftrator  had  his  Beginning 
within  Time  of  Memory,  for  he  is  con- 
stituted by  31  E.  3.  And  the  Demur- 
rer did  not  confefs  this,  but  only  put 
the  Matter  in  Judgment,  whether  there 
can  be  fuch  a  Cuftom  by  Law,  which 
there  cannot  for  the  Reafon  aforefaid. 
But  per  Cur.  the  Cuftom  is  good  and 
well  alledged.  And  the  Cafe  is  the 
fame  with  Sneiiing's  Cafe,  Co.  5.  And 
it  was  faid  that  the  Adminiftrator  was 
by  Common  Law,  the  King  as  parens 
patriae  was  originally  fo,  Co.  9.  Henfloes 
Cafe,  2  Inft.  399.  Cr.  1.  62.  Fotherby' s 
Cafe.  And  it  was  granted  by  all,  that 
by  the  Cuftom  of  London,  the  Heir 
fhouldhave  hisSharein  theDiftribution\ 
And  Judgment  was  given  for  the 
Plaintiff 


The  third  part 
of  the  Goods 
of  a  Citizen 
of  London 
dying  Inteftate 
belonging  by 
the  Cuftom  to 
hit  Admini- 
ftrator,  is  not 
fuhjeH  to  the 
Diftribution  by 
the  Aft    of 
22  Car.  2. 
C.  1  a  f„  fet- 
tling of  In- 
teftates E- 
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Dickcnfon  eerfas  Watfon.     Inin 
Hill.  33  &  34  Car.  2. 

Exeurenc    t  <£  pinuttiff  pa^tnff  erro*  fur 

valutentrcf-    J_,   juDgment   €11    U  £0Utt  BC  (Ht" 

pafs  fans  m-  j.ontg   jj-£j  ci(;p   5e    Everwicke    en 

Sty  nc"  trefpafs  Be  affault  Dntterp  $  vdquuB= 
3  Neir.  Abr.  imj;.  Bel  ceil  Bel  pr  pec  le  £ronera= 
378.  pi.  3-  tion  Bun  ©tin  cljartjee  out  potuBer 
579.pi.  14,  $  ^aflefljor,  pec  que  ti  perBe  le 
&c- lbldl     utiuc  Be  fan  ceil,   le  DefenBnnt 

Ut  aftio  non,  quia  ti  Cff  ft  Bl  tenipS 

Bel  tcefunfB  fait  un  officer  appoint 
.  pur  ieccI!eSi'onBelButpBelf£)catt!> 
tnonp,  ft  pur  le  melteut  niiclianjc 
Be  fen  office  ft  le  pints  fure  cuftoDp 
ft confirmation  Bcs  Deniers  per  Iup 
colleS  a  Beftte  colics,  il  fe  faroit 
out  amies  a  feu,  ft  apant  un  Be  fes 
Piftcls  en  fes  matnes  ft  intcnuant 

n  erOIieier  CeO,  nc  aliquod  dam.  eve- 
niret,  [1  Bl'fCljarge  CCO  (nemine  in  op- 
pofito  vif.  exiftent.)  ftDUtli  tl  CCO  Blf* 
C&arge  le  Plaintiff  cafualiter  viam  il- 
lam  prasterivit,  &  fi  aliquod  malum  ei 
inde  accideret  hoc  fuit  contra  voluntat. 
Be!  DefenBailt.    Que  eft  eadem  trcf= 

pafs*  plaintiff  Demur  fur  ceo  ft 
juDffinent  pur  lit?,  fur  que  erro? 
fuit  po?t,  <Et  jutujtnent  affitme  ml 
efieant  urge  p?eter  ic  fufficiencp  Be 
Raym.  413-  plea.  93es  Cur.  ttciit  que  fuit  in> 
1  vent.  155.  fufftcf enf,  car  en  trefpafs  le  Defem 
Bant  ne  fcrroit  ercufe  fans  ineotta= 
Bfe  ncccifitp,  que  neff  monffte  icp. 
Surt  le  Defendant  ne  traoerfe, 

abfque  hoc  quod  aliter  feu  alio  modo, 

come  fuit  fait  en  le  cafe  Be  Weaver 

&Ward,  Hob.  134.  ft  tamen  JUDfJllft 

la  Bone  pur  le  plaintiff. 


aMod.OS.) 

S'7- 

1  Nelf.  Abr. 

3ii.pl.  9  & 

44<>.  pl->' 
Parolsfelant 
covenants 
reciprocal 
ncmy  un 
condition. 
See  2  Roll. 
R.  466. 
Mar.  9. 
4  Leon.  50. 
1  Sid.  280. 
&  i  Mod. 
34- 


Warren  verftts  Afters  alias  Arthur, 
&  6  attters.  Intr.  Trin.  3  3.  Car.  2.  ' 

HpRefpafS  quare  claufunv  fregit  & 

■J  fepes  proftravit  per  ie  plaintiff 
leffee  pur  ata£;  Les£)cftnBant0.ju= 
fine  pur  ceo  que  Martin  fefae  Bes  ter= 
res  ieffe  al  plaintiff  ercept  les  ar- 
bm  -ft  irotttP  Be  eradicate  •  p?o= 

ttrate  ft  afpOitCt cum  averiis,  reparand' 
fepes  &  impSendo  foveas,  ft  que  Mar- 
tin 


Ttickenfbn  againft  Watfon.    Entred 
Hdl.  33  and  34  Car.  2: 

THE  Plaintiff  brought  Error  on  a  An  Ex-aft  a 
Judgment  in  the  Court  of  the  She-  &"°r  %"'.'■£ 
riffs  of  the  City  of  Tork,  in  Trefpafs  for  an  JS£»- 
Affault,  Battery,  and  wounding  of  the  hh  Necejjiy. 
Plaintiff 'sEye,  by  difcharging  of  a  Gun 
charged  with  Powder  and  Hail-Shot,  by 
which  he  loft  the  Sight  of  his  Eye.  The 
Defendant  pleaded  acJio  non-,  becaufe 
he  is,  and  at  the  Time  of  the  Trefpafs 
was  an  Officer  appointed  for  collecting 
the  Duty  of  Hearth-money,  and  for 
the  better  Difcharge  of  his  Office,  and 
more  fure  Cuftody,  and  keeping  of  the 
Money  by  him  collected  and  to  be 
collected,  he  provided  himfelf  with 
Fire-arms,  and  having  one  of  his  Piftols 
in  his  Hands,  and  intending  to  dif- 
charge it-  ne  aliquod  damnum  eveniret, 
he  difcharged  it  (nemine  in  oppofito  vif. 
exiftent  e~)  and  while  he  difcharged  it, 
the  Plaintiff  cafualiter  viam  Mam  pre- 
termit, t?  ft  aliquod  malum  ei  inde  acci- 
deret hoc  fuit  contra  voluntat.  of  the 
Defendant.  §tya  eft  eadem  tranfgreffio. 
Upon  this  the  Plaintiff  demurred,-  and 
Judgment  was  given  for  him  ;  where- 
upon Error  was  brought,  and  Judg- 
ment was  affirmed,  nothing  being  ur- 
ged befides  the  Sufficiency  of  the  Plea. 
But  the  Court  held  it  to  be  ineffici- 
ent ;  for  in  Trefpafs  the  Defendant  fhall 
not  be  excufed  without  unavoidable 
Neceffity,  which  is  not  fhewn  here. 
Befides,  the  Defendant  did  not  tra- 
verfe  abfq;  hoc  quod  aliter  feu  alio  modo, 
as  was  done  in  the  Cafe  of  Weaver 
and  Ward,  Hob.  134.  And  yet  Judg- 
ment there  given  for  the  Plaintiff. 

Warren  againft.  Jfters^alias  Jrthur, 
and  6  others.Entred  'Trin.  S3  Car. 2. 

TRefpafs    quare    claufum    fregit    £3  Wotdi  making 
fepes  proftravit  by  the  'Plaintiff  a  reciprocal  Co- 
Leffee  for  Years ;  The  Defendant  jufti-  JgjV*  * 
fied,.    for  that    Martin    feifed    of  the 
Lands  leafed  to  the  Plaintiff,  excepted 
the  Trees,  and  Liberty  to  ftock  up,  fell, 
and  carry  away,  cum  averiis,  reparand' 
fepes  £3  implcndo  foveas,  and  that  Mar- 
D  d  2  tin 


zo6 
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a  Mod.  54. 
1  Sid.  280. 
*Keb.j,23. 


Kota  Ie  De- 
fendant ne 
puit  eftre  un 
trefpaffer  ab 
initio  per  le 
eradicating 
Ies  atbres, 
car  il  ad  li- 
berty a  fair 
ceo  per  lc 
a.&  del  par- 
ty- 


tin  ap?cs  arantaff  Icjs  arises  $  Ie  li- 
bCttP  al  Arthur,  $  qttc  il  $  les  att= 
te«T2)efciHiant0come  fes  fcrPants 
en  pjoftrattoH,  $c*  $  awtet  uft  tic 
te  Itbertp  (que  eff  fpccialm't  pietie) 

tttftifie   quae   eft  eadem   fradho,   &c. 

le  plaintiff  Demur  $  pur  cattfe 
monffre  que  le  Defendants  naPop- 
ent  allcBtye  que  flss  out  implete 
leg  -foams  $  ameno  leg  fences  fo= 
lonqtie  le  agreement*  Poiiexfen  put 
le  plaintiff  infiff,  i.  Stir  cell  fpe= 
cial  matter  monffre,  car  ceff  utt 
conuition  $  ntent  effre  perfo?me 
Beffrop  Ie  agreement,  $  aPoiB  le 
liberty*  S^cg  non  allocatur,  car  neff 
un  contortion  meg  un  coioant  pur 
que  Ie  leuee  ato  remetop  per  aSion* 
Ct  Ie  Cfiief  Suffice  cite  Ie  Cafe  Be 

©it:  George  BickerftafFe  OPe  quel  tl 

fttit  accouncel,  on  tartoe  atojutop 
en  le  Common  pleas,  ou  Ie  cafe 
fttit  que  il  covenant  que  Ie  plaintiff 
quietment  eiuowra  Ie  tertc  toemtfe 
pa  pant  Ie  rent  refer  Pe*  Ct  la  fttit 
pletoe  que  Ie  Plaintiff  nan  pnp  Ie 
rent  folonqtte  Ie  refcrbation  $  toc= 
mutter  fur  ceo*  ^es  fttit  atoitttoije 
la,  que  Ie  parol  papant  ne  fefcit  ie 
coPenant  contoitional*  Spes  que 
fuft  Un  reciprocal  coPenant  pur  que 
le  partp  poet  aPet  aaion*  2.  f  wit 
object  que  lepoiar  $iibettp  a  etatot- 
cate,  pjoffrate,  $c*  eft  anner  a  le 
teberfion  que  neff  tyrant  a  Ie  3De« 

fetttiant  Arthur.    $9eS  non  allocatur, 

car  le  libertp  eft  anner  a  les  arb?es 
$  come  tncitoent  al  ettr  aflujnable 
obe  eur*  3-  JFttit  ttrp  que  icp  eff 
un  oifcontinttance,  quoad  un  toes 
Defenoants,  $  quoad  ie  p?offratiott 
toes  Ijeoges,  car  touts  ftiffinent  en 
Ie  commencement  tie  plea,  quoad 

hoc   inter   csetera,  meS   6   folemeitt 

monffront  matter  ne  juffification 
quoad  hoc,  $  ie  ttofme  Bel  fept  eft 
omit  la,  $  quant  a  iuu  fan  aa  neft 
appJp  toeffre  erecute  folonqtte  le 
polar*   i^es  itttoffment  futt  cone 

quod  querens  nil  capiat.     CCff  fttit  Ie 

partem  jour  oel  Ccr me*    Qu*re  de 

hac  materia. 


tin  afterwards  granted  the  Trees  and 
Liberty  to  Arthur,  and  that  he  and  the 
other  Defendants  as  his  Servants  in 
felling,  iBc.  and  other  Ufe  of  this  Li- 
berty (which  is  fpecially  pleaded) 
juftify,  qua  eft  eadem  fraclio,  &c.  The 
Plaintiffdemurred,  and  for  Caufe  fhew- 
ed  that  the  Defendant  had  not  alledged 
that  they  had  filled  up  the  Pits,  and 
mended  the  Fences,  according  to  the 
Agreement.  Poiiexfen  for  the  Plaintiff 
infifted,  i.  On  this  fpecial  Matter 
fhewn,  for  it  is  a  Condition,  and  not 
being  performed,  deftroys  the  Agree- 
ment and  voids  the  Liberty.  But  this 
was  not  allowed,  for  it  is  not  a  Con- 
dition but  a  Covenant,  for  which  the 
Leffee  has  a  Remedy  by  Adion.  And: 
the  Ch.  Juft.  cited  the  Cafe  of  Sir  Geo. 
BickerftaffefNixh.  whom  he  was  of  Coun- 
fel,  now  lately  adjudged  in  the  Com- 
mon Pleas,  where  the  Cafe  was  that 
he  covenanted  that  the  Plaintiff 
fhould  quietly  enjoy  the  Land  demifed 
paying  the  Rent  referved.  And  there 
it  was  pleaded  that  the  Plaintiff  had 
not  paid  the  Rent  according  to  the 
Refervation.  And  a  Demurrer  there- 
upon. But  it  was  adjudged  there  that 
the  Word  Paying  did  not  make  the  Co- 
venant conditional,  but  that  it  was  a 
reciprocal  Covenant  for  which  the  Par- 
ty might  have  an  Action.  2.  It 
was  objected  that  the  Power  and  Li- 
berty to  ftock  up,  fell,  &c.  is  annexed 
to  the  Reverfion,  which  is  not  grant- 
ed to  the  Defendant  Arthur.  But  this 
was  not  allowed,  for  the  Liberty  is 
annexed  to  the  Trees,  and  as  incident 
to  them  aflignable  with  them.  3.  It 
was  urged  that  there  is  a  Difcontinu- 
ance  as  to  one  of  the  Defendants,  and 
as  to  the  Breaking  down  of  the  Hedges, 
for  all  juftify  in  the  Beginning  of  the 
Plea,  quoad  hoc  inter  cetera,  but  fix 
•only  fliew  Matter  of  Juftification  quoad 
hoc,  and  the  Name  of  the  7th  is  omit- 
ted there, .  and  as  to  him,  his  Act  is 
not  applied  to  be  executed  according 
to  the  Power.  But  Judgment  was 
given  quod  querens  nil  capiat.  This  was 
the  laft  Day  of  the  Term,  ^itare  de 
hac  materia. 


Note;  the  De- 
fendant could 
not  be  a  Tref- 
paffer  ab  ini- 
tio by  flocking 
up  the  Trees , 
for  he  had  Li- 
berty to  do  it 
by  the  AH  of 
the  Party. 


Specot 


Spcot 
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Spccot  cerfus  Carpenter.  Intr.  Hill.    Speed  againft  Carpenter.    Entrcci 
.  33  &  34  Car.. 2.  Hill.  3$ and  34  £&#.  2. 


Tuftificsition  TSefpa©  pttf  p?tfel  tie!  4  Tbtt- 
cn  trefpafs     1  H)cl0  Be  f  mrmmi  Ucl  plaintiff 

del  prrfel  0  4  Rpetill  fCUl'S  fCtFt  2  011  le 
nomine  rot-    QJatttet^plaCe   Pit   Lancefton  $  Betlt 

»e£*  Abr  a-Httrsf  en  le  agrafe  Be  j.  s.  Defen* 
!17  ,;.  *  Bantquant  a  toutpmet  16  pints 
vide  ant.  piece  n'en  cul\  Ciuantaeut  ac- 
n8.  Gin,  tionon,  $  jufftfic  co  me  ferBant  al 
&c-  s^ajxn  $  Commonalty  Be  Lancefton 

$  pee  lout  command  €t  monftr^e 
que  Lancefton  eft  tut  ancient  OSurijf) 
Bel  temps,  ft.  $  Be  mefme  temps 
advent  tin  metcat  cljefttm  fameBp 
en  le  femaigne  $  pjcrcritse  a  p?en= 
Bce  tut  pint  Be  cljefcun  isufljei  Be 
JFrunient  Be  cljcrcttn  perfon  (neffc= 
ant  tin  15tirn;efle  ou  aittet  erempt) 
crpcfe  a  rale  en  le  Bit  mercat  no- 
mine tdneti  i  <£t-  que  le  plaintiff  aB 
erpolc  12  'Bttftjels  at  tut  mercat  $ 
4  al  autct  (il  neffeant  tut  ISurgefJe 
on  autetment  erempt)  $  le  Defett* 
Bant  come  f/erBant  al  (0ajo?,  $c.  $ 
pet  lout  manBement  $  a  lout  ufe 
pufott  le  Bits  16  pints  a  le  Bit  Bettr 
mercats,  Bi?+  12  pints  put  le  Bit 
12  TttflKte  $  4  put  les  4  attter  0!3u= 

fljelS*     Quae   eft  eadem   captio.     Le 

plaintiff  Bcmutraff  $  put  caufe 
monffroit  que  le  caption  en  les  fe= 
petal  iietts  mention  en  le  Beclata= 
tion  neft  tefponB  fepetaiment,  it* 

quod  appareat  an  les  pt'lttS  fltetOtlt 

p?tfe  en  le  metcat  ott  ljo?s  Be  ceo, 

Neftaecefla-  $  Pollexfen  tnfift  fltt  CeO,  Cat  il  Bit 

ry  pur  ie  content  le  pule!  poet  cftre  juffific 
Defendant  a  m  \z  metcat,  tmco?e  neft  jum'ffable 

refpondal      a  p?enjjf  t  J)O?0  Be  CCO.  ^eS  per  Cur. 

r^mvme  le  Pl«  eft  Bon,  9  le  DetenBant  neft 
o"le  trefpafs  Iv  a  refponB  al  ticl  fantaffical  Be- 
ejt  aiiedge.  claration,  mes  il  fuffiff  a  tefacnB  a 
le  p?ifel  en  le  (Hille  ou  eft  aileBijc, 
cat  ccft  aSion  BiffertBetut  J&epleoin 
ou  le  lieu  tit  material,  €t  fi  le  p?i= 
fel  fuit  Ijo?s  le  macket  le  Plaintiff 
Btuffcit  aBcr  monftre  ceo  pet  teplt= 
cation,  a  fait  ceo  material*  Shirt 
le  Defendant  aB  agree  ci'C  le 
Plaintiff  en  Beur  bcs  jours  9  jufti- 
fic  le  p?ifei  ftir  eur,  a  quant  aur 
auters  ricu  oil\   SuBgmcnt  quod 

nil  capiat. 


TRefpafs  for  taking  of  4  Bufhels'  of  %Mathk 
the  Plaintiff's  Wheat  at  4  feveral  m  Twfiafr  «f 
Days,  viz.    2  in  the  Market-Place  in  taking  riomi- 
Lancefton,  and  two  others  in  the  Houfe  ne  tolnet'- 
of  J.  S.   The  Defendant  as  to  all,   ex- 
cept 1 6  Pints  pleads  Not  guilty.    As  to 
thofe  a£iio  non,    and  juftifies  as  Ser-  . 
vant'  to  the  Major  and  Commonalty 
of  Lancefton,  and  by  their  Order.    And 
fhews  that  Lancefton  is  an  ancient  Bo- 
rough from  Time  out  of  Mind,    and 
from  the  fame  Time  had  a  Market  e- 
very  Saturday  in  the  Week,  and  prefcribes  He  means  on 
to  take  a  Pint  of  every  Bufhel  of  Wheat  Saturday  in 
of  every  Perfon  (not  being  a  Burgefs,  ew7  Wei-:' 
or  otherwife  exempt)  expofed  to  Sale 
in  the  faid  Market  nomine  tblneti ;   and 
that  the  Plaintiff  had  expofed  12  Bufhels 
at  one  Market,  and  4  at  another,    (he 
being  no    Burgefs   nor   otherwife   ex- 
empt) and  the  Defendant  as  Servant 
to  the  Major,  &c.    and  by  their  Or- 
der,   and  to  their  Ufe,    took   the  faid 
16  Pints  at  the  faid  two  Markets,  viz. 
12  Pints  for  the  faid  \z  Bufhels,    and 
4   for    the "  other  4   Bufhels.     gate  eft 
eadem  captio.     The  Plaintiff  demurred, 
and  for  Caufe  fhewed  that  the  Taking 
in  the  feveral  Places  mentioned  in  the 
Declaration  is  not  anfwered  feverally, 
fo   that  it  may  appear   whether    the 
Pints  were  taken  in  the  Market  or  out 
of  it,  and  Pollexfen  infilled  on  it,    for  U  »  »ot  ne.ef- 
he  faid   tho'   the    Taking  -might-  be  f«i  fa  the 
juftified  in  the  Market,    yet  it  is  not  j£ft»* 
juftifiable  to  take  out  of  it.     But  per  certain  Place 
Cur.  the  Plea  is  good,  and  the  Defen-  in  a  VM 
dant  is    not  bound  to  anfwer   fuch    a  ™here  fe. 
fantaftical  Declaration,    but  it  is  fuffi-  2K*  ** 
cient  to  anfwer  to  the  Taking  in  the 
Vill    where    it   is    alledged ;   for   this 
Adion  differs  from  a  Replevin  where 
the  Place  is  material.     And  if  the  Ta- 
king was  out  of  the  Market,  the  Plain- 
tiff ought  to   have  fhewn  it  by    Re- 
plication to  make  it  material.    Befides, 
the  Defendant   had    agreed   with  the 
Plaintiff  in  two  of  the  Days,  and  jufti- 
fied the  Taking  on  them,  and  as  to  the 
others.  Not  guilty.     Judgment  quod  nil 
ca-piat. 


Verdon 


Vtrdon 


zoS 
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Pica  a  le  ju- 
rifdi£Hon  de 
Bank  !c  Roy 
gueun  a£t 
firit  per  le 
co'mand  dc 
Chivalicr 
Citizens  & 
Burgcffes  de 
Parliament. 
2  Nelf.  Abr. 
1248.  pi.  10. 
&  n6S,&c. 
ibid. 
z  Lev.  131. 


Verdon  verfi/s  Topham.  lntr. 
Pafch.  34  Car.  2. 

THefpafs  tie  aifault,  barter?  $ 
3imp2tfonntent  quottfque  Je 
Plaintiff  nap  60 1.  Defendant  plese 
al  furtjsntatdn  quia  ie  trefpafs,  $c* 
futt  fait  ocr  ccmmnnB  Des  Cfrtnaj 
Hers  Citizens  $  O5urgetTc0  Bel 
Commons  Retire  en  parliament 
aflcmbie  a  le  Defendant  effeant 
lour  ©crjeant  al  attnc?,  an  aoou* 
cettiT  le  plaintiff  Bebant  cut  prop- 
ter diverfa  malefacta  pet  Iti|?  pCtfiC= 

tcate  circa  election  Des  Oena* 
iters  a  ferbcr  en  parliament, 
$  ergo  le  matter  tost  cfire  m 
amine  $  Determine  la  &  non  alibi. 

Et  hoc,  &c.  unde  non  intendit  quod 
Curia  hie  cognofcere  velit  aut  de- 
beat.   He  plaintiff  Demur  general* 

lttCltt*  Ct  Williams  nuper  prolocu- 
tor, utr  e  que  le  plea  iuit  bone  $ 
p?ta  temps  a  ie  pjocfjem  terme  a 
pariet  a  ceo+  $spejs  Curia  ne  noilott 
teo  grantee,  mess  aproott  qut  le 
Deteuonnt  refpontseat  ottffer. 


Verdon   againft  topham.    Entred 
<p.af.  34  Car.  2. 

TRefpafs  of  Affault,   Battery   and  Plea  <o  **« 
Imprifonment,  until  the  Plaintiff  J^'^onof 
paid  60/.  The  Defendant  pleaded  to  the  fe^iLt 
Jurifdiclion,  for  that  the  Trefpafs,  £3c.  anAciwas 
was  done  by  Order  of  the  Knights,  Ci-  by  Order  ci- 
tizens and  Burgefles  of  the  Commons  the  Knights, 
Houfe  in  Parliament  affembled,  to  the  B'^eejfe"of 
Defendant,    being    their    Serjeant    at  Parliament. 
Arms,   to     bring  the  Plaintiff  before 
them  propter  diverfa  male  facia  by  him 
committed  about  an  Election  of  Knights 
to  ferVe  in  Parliament ;'  and  therefore 
the  Matter  ought  to  be  examined  and 
determined    there  ££  non  alibi.  Et  hoc, 
&c.  unde  non  intendit  quod  Curia  hie  cog- 
nofcere velit  aut  debeat.     The  Plaintiff 
demurred  generally.      And   Williams, 
late  Speaker,  urged  that  the  Plea  was 
good,  and  prayed  Time  till  the  next 
Term  to  fpeak  to  it.     But  the  Court 
would  not  grant  it,  but  awarded  that 
the  Defendant  fhould  anfwer  over. 


Execution 
per  due  det 
ultra  500I. 
al  temps  del 
difcharge 
fur  leaft  per 
relief  des 
pauvre  pri- 
foners,  co- 
nvent ne  al 
29  May  30. 
del  Roy  toll 
le  benefit 
del  aft,         ' 


Smith  verfus  Prickman.  tutu  Pafch. 
34  Car.  2. 

DCC  fur  ebn'ptfon  tie  300 1. 
fait  per  it  Defendant  al  tin 

atttet  Prickman  TBanfcriipt,  quel  0b= 

iteration  futt  afltgite  per  Commit 
(timers  Be  oaanferupt  a  it  Plaintiff. 
SDefentiant  pSeBe  que  le  entire  Be 
aaton  fttrgeaff  ncflant  1029  nei  S©ap 
30  ne!  B.0P  que  o?e  tVu  Ct  mon= 
due  le  aa"  Dc  parliament  pur  te= 
it'efe  Des  pauses  pnToners,  a  ceo 
piebcaiarac,  etUonc  montfrealarge 
le  p?oceeBiniTS  tsei  Suffices  Dei 
pair  folonque  le  as  $  •lour  m'f= 
cbargc  Be  Uip,  5  lour  Duplicate 
fonts  lout  niaines  $  reattt*  ie 
Plaintiff  reply  que  d.i  tempo  Bel  Bit 
Bifcljatge  le  Defendant  futt  enerc= 
tution  $  cutfoDie  fuperinde  pur  plttis 
que  500 1.  fcii't  pur  520 1.  Due  Debt 
que  tut  Boone  an  recover  per 
luDjtment  bcrs  lup  9  que  le  Dit 
520  3.  fuit  Done  $  tutcoje  ttttpap*  €t 
Pile  que  iipeetatferluB«m1ta  reco- 
ver fon  Debt  $  erecution  tampers 
le  perfcit  Dei  i;efenDant  quam 
Des  KS  btens  $  tcrres*  ©tic  ceo 
Demurrer  eft  jopn,  <£t  le  foie  quefri- 
on  futt,  ft  ceff  jtiDjjnt't  t  erecution 
pur  leDtt  520 1.  nefteant  cljartje  fur 
it  DefenDant  a  ie  Kit  29  May  30 
Del  Eop5  mes  ap?es  §  Oeoant,  $  a 
2  ie 


Smith  againft  Trickman.     Entered 
(Paf.  34  Car.  2. 

DEBT  on  a  Bond  of  300/.  made 
by  the  Defendant  to  another 
Prickman  a  Bankrupt,  which  Bond 
was  affigned  by  the  Commiffioners  of 
Bankrupt  to  the  Plaintiff.  The  De- 
fendant pleaded  that  the  Caufe  of  Ac- 
tion arofe  before  the  29th  of  May  30th 
of  the  King  that  now  is.  And  fnewed 
the  Act  of  Parliament  for  Relief  of 
poor  Prifoners,  and  pleaded  it  at  large, 
and  then  fhewed  at  large  the  Proceed- 
ings of  the  Juftices  of  Peace  according 
to  the  Aci,  and  their  Difcharging  him, 
and  their  Duplicate  under  their  Hands 
and  Seals.  .  The  Plaintiff  reph/d,  that 
at  the  Time  of  the  faid  Difcharge 
the  Defendant  was  in  Execution  and 
Cuftody  thereupon,  for  more  than 
500/.  viz.  for  520/.  a  due  Debt  which 
one  Boone  had  recovered  by  Judgment 
againft  him,  and  that  the  faid  520  /. 
was  then,  and  ftill  unpaid.  And  pray'd 
that  he  might  have  Judgment  to  reco- 
ver his  Debt,  and  Execution  as  well  a- 
gainft  the  Perfon  of  the  Defendant,  as 
againft  his  Goods  and  Lands.  Upon 
this  Demurrer  is  joined,  and  the  fole 
Queftion  was,  Whether  this  Judg- 
ment and  Execution  for  the  faid  520/. 
not  being  charged  on  the  Defendant 
on  the  faid  29th  May  30  or  the 
King,  but  after,  and  before,  and 
at 


Execution 
for  a   due 
Debt  ahdve 
500  1.  at  the 
Time  of  the 
Difcharge  on 
the  AB  for 
Relief  of  poor 
Prifoners,  tho 
not  on  the 
29th  May 
;o.  of  the 
King,  fiall 
take  away  the 
Benefit  of  thf 
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U  temps  Bel  BifcOame,  tollcra  le 
benefit  nel  Bit  as?  €t  fc  opinion 
Be  tout  le  Court  fur  le  pn'met  o-- 
penfns  Bel  matter  fuit  fang  aftuh 
Bottbt  encontre  leDefenBant*  <£t 
le  plaintiff  an  juosment  general 
Berg  iup+ 


at  the  Time  of  the  Difcharge,  fhall 
take  away  the  Benefit  of  the  laid  Ad  ? 
And  the  Opinion  of  the  whole  Court, 
on  the  firft  Opening  of  the  Matter,  was 
without  any  Doubt  againft  the  Defen- 
dant. And  the  Plaintiff  had  a  general 
Judgment  againft  him. 


Error  a  pro- 
ceed en  un 
inferior 
Court  apres 
Hab.  Corp. 
cum  caula 
dideliver  & 
prie  deftrc 
allow. 

2  NelC  Abr, 
914.  pi.  2. 
Sec  2  Cro. 
96. 
Cro.  Car. 


Copping  verfus  Fulford.  Intr.  Hill. 
33  &  34  Car.  2. 

EJ15  erro?  fur  juBgment  en  le 
Palais  Court,  en  ^rouer  a- 
p|C0  ueroiff,  il  fuit  affitjne  que  ic 
caufe  ocl  action  ne  furpaff  Being  le 
jurijSBiSion  eel  Court.  €t  que  a* 
pjeg  le  plaint  $  Benant  le  trial  un 

Habeas  Corpus  cum  caufa  fflaft  J)O?0 

,  Bel  Court  Be  Common  TSanfee  pur 
le  Defendant  en  le  palate  Court, 
at  fuit  BeltBer  al  SuxwtS  $  p?ie  Bc- 
ff re  alloui.  Ct  que  leg  SiuBgeg  pjo- 
cenopent  ap?c<s  en  le  Bit  caufe,  $ 

pur  CeO  tQUt  eft  BOtB  &   coram  non 

judice.    le  Defeifflant  pieoe  in  nui- 

lo  eft  erratum.     Holt  jjur  le   Plaitt= 

tiff  Bifoit  que  le  15?tef  Be  Crro?  af= 
finite  le  furigBiaion  nel  Court* 
Curia  contr.  ct  que  cell  niatuTeft 
erro?,  $  le  b?'e  bien  gift.  Qdz$  U 
Cljief  Suffice  Bifoit  que  tl  eft  mero 
ment  matter  Be  fauour,  que  jiiisp 
mmt&  Bone  en  Inferior  Courts  en 
caufeg  ne  furgeant  Bring  lour  jtt-- 
rigDicrion,  ne  font  aBoiB  fang  TSnefe 
Be  Crro?  $  que  iffint  fuit  le  opinion 
Bel  Court  Bel  Common  pieag.  Le 
jnBrtment  en  ce  cafe  fuit  reBerfe. 

Cr.  Car.  261.  Cafe  de  Ellis  verfus 
Johnfon,  &  Cr.  Jac.  96.  Cafe  de 
Quarles  verfus  Searle„ 


Capping  againft  Fulford.     Entrcd 
Hill  33  &  54  Car.  2. 

T  N  Error  on  a  Judgment  in  the  Pa-  Ewr f0 1 


lace-Court,    in  Trover  after    Ver- 


in  an  m-* 


ceed 
fer'cor  Court 


die!:,  it  was  afligned  that  the  Caufe  of  afterHab. 
Action  did  not  arife  within  the  Jurif-  Corp.  cum 
di&ion  of  the  Court.     And  that  after  caufa  Ml~ 
the   Plaintiff,  and  before  the  Trial,  a  ™*J"*U 
Habeas  Corpus  cum  caufa  iffued  out  of  alllwetL 
the  Court  of  Common  Pleas,  for  the 
Defendant   in  the  Palace-Court,    and 
was  delivered  to  the  Judges,  and  pray- 
ed to  he  allowed.     And  that  the  Jud- 
ges proceeded  after  in  the  faid  Caufe. 
And  for  this  all  the  Whole  is  void,  & 
coram    non    Judice.     The    Defendant 
pleaded  In  nnllo  eft  erratum.     Holt  for  (Defendant  in 
the  Plaintiff  faid  that  the  Writ  of  Er-  Error.) 
ror  affirmed  the   Jurifdidtion   of  the 
Court.     Curia  contra.     And  that  this  is 
manifeft  Error,  and  the  Writ  well  lies. 
But  the  Chief  Juftice  faid  that  it  is 
meerly  Matter  of  Favour,  that  Judg- 
ments given  in  Inferior  Courts  in  Cau- 
fes  not  arifing  within  their  Jurifdidti- 
on,  are  not  avoided  without  a  Writ  of 
Error,  and  that  fo  was  the  Opinion  of 
the  Court  of  Common   Pleas.     The 
Judgment  in  this  Cafe  was  reverfed. 
Cr.  Car.  2.61.  Cafe  of  Ellis  againft  John- 
fon,  i3  Cr.  Jac.  96.  Cafe  of  Quarks  a~ 
galnft  Searle, 


Term. 


7- 


2IO 
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ai6.pl- 11. 
See  5  Mod. 


1  Salic.  \-6. 
\V.J0ncs255. 


Warren  verpus  Verdon, 

Appeal.       T  e  plaintiff  purniHiott  tin  3p-- 

sk4nn,f  it  I—  peal  pur  le  ^utBer  ^  to  *&& 

,  Neir  Abr.  tm  >fi.0  u  DcfcnQant  g  im  auter 

que  ne  appearoit*  €t  fur  le  return 
Bel  TSiitf  le  ©eftitnant  appcarant 
fl'fuft  motfe  quele  plaintiff  poet 
rftrc  aBmit  a  pjofceute  per  fan  at= 
ro?np,  pur  quel  tut  gactant  ftiit 
p2oBuce  fottbs  maine  $  feal  Bel 
Biauttiff,  quel  cfteant  auoui  per 
Hup,  en  perron  (car  auterment 
p?bcf  tmiflot't  efttc  fait  per  tef= 
ntoignesO  el  fut't  aBmit  tffint « le 
warrant  file*  ap?e0  le  appeal  ftut 
arramne  en  le  language  Francois. 
Ct  ap?cg  le  p?ifoner  efreant  a  le 
bar,  il  futt  artatgne  per  Livefay 
©cconnarp  oel  SDffice  Be0  Citul 
piea0,  €t  plenafi  rteu  cul*  €t  fur 
ceo  il  fttit  Beltoer  per  matnpjife  Bel 

@!fr   Pafton,  @>tt   John  Derham,  $ 

Bcur  attter0  efteant  Cfquirc0,  cor- 
pus pro  corpore,  qtte   iC  p2tf0llCt*  ap-- 

peareroit  ie  Barrein  jour  Bel  Cerm, 

$  tifittt  Be  die  in   diem,  Hi  CljCfCUIl 

tout  Bel  pica* 


Warren  againft  Verdon. 

TH  E  Plaintiff  fued  an  -Appeal  for  Appeal. 
the  Murder  of  her  Husband,  a- 
gainft  the  Defendant,  and  another  who 
did  not  appear.  And  upon  the  Re- 
turn of  the  Writ,  the  Defendant  ap- 
pearing, it  was  moved  that  the  Plain- 
tiff might  be  admitted  to  profecute  by 
her  Attorney,  for  whom  a  Warrant 
was  produced  under  the  Pland  and 
Seal  of  the  Plaintiff,  which  being  avow- 
ed by  her  in  Perfon  (for  otherwife 
Proof  ought  to  have  been  made  by 
Witneffes)  fhe  was  fo  admitted,  and 
the  Warrant  filed.  Afterwards  the  Ap- 
peal was  arraigned  in  the  'French, 
Tongue.  And  afterwards  the  Prifoner 
being  at  the  Bar,  he  was  arraigned  by 
Livefay  Secondary  of  the  Office  of  Ci- 
vil Pleas,  and  pleaded  Not  guilty.  And 
thereupon  he  was  delivered  by  Main- 
prife  of  the  Lord  Pafton,  Sir  John  Der- 
ham, and  two  others  being  Efquires, 
corpus  pro  corpore,  that  the  Prifoner 
fhould  appear  the  laft  Day  of  the  Term, 
and  {ode  die  in  diem  on  every  Plea-Day. 


verfm  le  Chancellor  de 

Litchfield. 

prohibition.  T-VRoljilntfott  futt  p?ap  a  le  Conft= 
iiappcntai   \*  ft02P  court  Bel  Cucfquc  Be 
^Tllrltnl  Litchfield,  pur  ceo  que  tin  teffa= 
L  quel  age '  ment  Oe0  bien0  fait  pet  tut  fo?fque 
un  poet  fair  Bel  aixeoc  1 6  an0  eftcant  la  erljibit 
teftament.     futt  aBmtt,  $  p?ocecBinsi;0  fait  fur 
see  z  saik.  cco  $  fentcticc  ap?e0  conteff  la  Bone 
^NeTf5ibr  Pur  le  teftament*   speg  pjoljtbttt- 
i  a  &c    '  on  futt  Benp,  car  le  caufe  eft  proper 
'  '    '      pife  le  $ur!0oution  Bel  Court  Spi- 
ritual :  Ct  le  Bctermination  a  quel 
age  tut  pott  fatre  tin  teftament  Be 
fe0  bicn0  appent  al  tux.   €t  fi  le 
3nferto?  Court  ait  Bone  fentence 
contre  lour  JLep  le  party  aB  temeBp 
per  appeal* 


•«••••  againft  the  Chancellor 
of  Litchfield. 

A  Prohibition    was    prayed  to   the  VnblUthn. 
Confiftory  Court  of  the  Bifhop  of  It  belongs  to 
Litchfield,  for   that  a    Will  of  Goods  ^utL' 
made  by  one  but  of  the  Age  of  1 6  Years  m'he  a"t  eJffft 
being   there  exhibited,  was  admitted,  Age  one  may 
and  Proceedings  made  thereupon,  and  make  a  Will. 
Sentence  after  Conteft  there  given  for 
the  Will.     But  a  Prohibition  was  deni- 
ed, for  the  Caufe  is  proper  for  the  Ju- 
rifdi&ion  of  the  Spiritual  Court:  And 
the  Determination  at   what  Age  one 
may  make  a  Will  of  his  Goods  belongs 
to  them.     And  if  the   Inferior  Court 
have  given  Sentence  againft  their  Law, 
the  Party  has  a  Remedy  by  Appeal. 


Seabrooke 


Seal  woke 
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Seabrooke  ad  fetl.  Howkin.  Seabrooke  at  the  $uit  of  Howkin, 


Malitioui 
fuit  en  pro- 
fecuttng  un 
Utlary  vers 
le  Def.  c- 
fteant  bicn 
conus  al 
Plaintiff. 
Et  lc  pu- 
niOia'r  dc 
ceo  en  un 
Atiorny  c- 
fteant 
Plaintiff. 
1  Nclf.  Abr. 
45.pl.  51. 
Qr.  ant.  10. 


Scam  motion  grounn  fur  SUma- 
bit  que  le  plaintiff  effeant  un 
attowp  bef  Court  ait  fue  le  Defeu- 
oant  al  Otlarp  rn  Londres  come 
Crccuto?,  ou  le  Plaintiff  g  DeUm* 
liant  fueront  eommo?ant  entin  Clill 

t\l  Hertfordftiire,   $  que  le  Dcfeit-- 

nant  ne  unque?  fe  abfeonnoit,  mr? 
fuit  conffant  al  ^atfect.  Le  plain* 
tiff  appearant  en  Court  ce  \Ecrm 
folonque  un  rule  fait  en  Eafter- 
Term,  $  le  matter  charge  bcr?  lup 
effeant  trobe  berap  rur  eraminati* 
on,  le  Court  ojbetoitle  plaintiff  a 
fon  charge  a  rebcrfcr  le  uttatojp  $ 
accept  un  appearance  fur  common 
bail,  $•  a  paper  a  I  Defenbant  le 
coff?  tie  ceff  complaint  beffte  tar 

per  $&h  Livefay. 


Nailer  cerfas  Clarke. 

cafc  per     t?  13  Crro?  mc  f  augment  en  c.  b. 

fcandaiou*    j^,  ap?e?  ntr&is  pur  le  plaintiff 

ET?K.ir    ™  ™ft  Puc  fcanUafottsf  parol?,  le 

S  99  loo  Plaintiff  en  fa  Declaration  allecge 

&c.        '  un  communication  obe  J.  w.  $  le 

SDefenbant  toucfiant  la  plaintiff  $ 

un  enfant  rpur'  fuppore  beftre  p?o= 

create  fur  lup  ap?e?  la  mo?t  fa  ba= 

ron,  J.  niroit  al  i.  efenbnnt,  i  hope 

me  did  not  Murder  her  Child,  a  quf  iC 

jDefenHant  refponoit,  but  (he  did, 

and  Blood  requires  Blood,  iniUtenu0 
que  el  OH  murdered  her  Baftard.    Ct 

ouffer  cbargeaft  auter?  parol?  Kan* 
nalou?.  8>ur  rien  cut*  le  3urv 
trobe  quant  a  ceur  parol?  (but  fhe 

did,  and  Blood  requires  Blood,  inUUs 
Etmo   fhe  had  murdered  her  Baftard 

Child,  que  le  Defenbant  eft  culp* 
ne  parlance  nel  mefme  parol?  modo 
&  forma  prout  le  plaintiff  ait  com= 
plain,  $  aireffe  Damage?  15I-  <£t 
quoan  le?  auter?  parol?,  rien 
culp*  Q®t&  ne  trobcront  le?  pa- 
wl? nit  per  J.  w.  a  queur  le  t>t' 
fenbant  ifflnt  rerponnit.  Ct  ceff  e 
ffcant  mobe  beffre  erto?,  car  fan? 
reference  a  le?  p?rcebent  parol?  ne 
J.  w.  le?  parol?  trobe  ne  impojtont 
ftannale,  mc?  font  infrnfible.  Ct 
ie  modo  &  forma,  &c.  ne  fcrbiront. 
€t  lc  Court  tebcrfe  le  jubgnunt, 
nifi,  &c.  ^pje?  fuit  mobe  que  le 
Court  be!  leanfee  (fur  motion  la 
que  Its  parol?  pjecebent  interto* 
put, 


ON  a  Motion  grounded  on  an  Affi-  Mtikhus 
davit,  that  the  Plaintiff  being  an  3*iHnpnf*- 
Attorney  of  the  Court,  had  fued  the  ""'"*  "" 
Defendant   to  Outlawry  in  London  as  SK^i*. 
Executor,  whereas   the   Plaintiff  and  Jendatt  wil 
Defendant  were  commorant  in  a  Town  **»um-to  the 
in  Hertfordjbirc,  and  that  the   Defen-  P/1"?'^A 
dant  never  abfeonded,  but  was  con-  ritbmf*i*fit 
ftant  at  the  Market.     The  Plaintiff  ap-  i„ , «  Aturvy 
pearing  in  Court  this  Term  according  *"»g  P/*»- 
to  a  Rule  made  in  Eafler-'l erm,  and  "# 
the  Matter  charged  againft   him  being 
found  to  be  true  on  Examination,  the 
Court  ordered  the  Plaintiff  at  his  own 
Charge  to  reverfe  the  Outlawry,  and 
accept  an  Appearance  on  common  Bail, 
and  to  pay  the  Defendant  the  Cofts  of 
this  Complaint,  to   be  taxed  by  Mr. 
Livefay. 

Nailer  againft  Clarke. 

IN  Error  on  a  Judgment  in  C.  B.  af-  Cafe  , 
ter  Verdi«ft  for  the  Plaintiff  in  Cafe  fJUlm 
for  fcandalous  Words,  the  Plaintiff  in  Words. 
her  Declaration  alledged  a  Communi- 
cation with  J.  IV.  and  the  Defendant 
touching  the  Plaintiff,  and  a  Baftard- 
Child  fuppofed  to  have  been  begotten 
on  her  after  her  Husband's  Death,  J. 
faid  to  the  Defendant,  I  hop  foe  did  not 
Murder  her  Child,  to  which  the  Defen- 
dant anfwered,  but  fhe  did,  and  Blood, 
requires  Blood,  meaning  that  fhe  had 
murdered  her  Baftard.  And  further 
charged  other  fcandalous  Words.  On 
Not  guilty,  the  Jury  found  as  to  thefe 
Words,  but  fhe  did,  and  Blood  requires 
Blood,  meaning  fhe  had  murdered  her 
Baftard-Child,  that  the  Defendant  was 
guilty  of  fpeaking  the  fame  Words  mo- 
do £?  forma  prout  the  Plaintiff  had  com- 
plained, and  aflefTed  Damages  i$/. 
And  as  to  the  other  Words,  Not  guilty. 
But  they  did  not  find  the  Words  fpo- 
ken  by  J.  IV.  to  which  the  Defendant 
made  fuch  Anfwer.  And  this  being 
moved  to  be  Error;  for  without  Refe- 
rence to  the  Precedent  Words  of  J.  IV. 
the  Words  found  do  not  import  any 
Scandal,  but  are  infenfible.  And  the 
modo  &  forma,  &c.  will  not  ferve.  And 
the  Court  reverfed  the  Judgment, 
mfi,  $3c.  Afterwards  it  was  moved  that 
the  Court  of  Common  Pleas  (on  Motion 
there  that  the  Words  preceding  interro- 
E  e  gating 
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Special  vcr-    frailt,  fllCtOttt  ttOfot  pCl*  lC  $Ut)>9    ft 

dia  amcnd  je  non  f  nrrj,  tie  ceo  futt  le  fault  Bel 
aprr?kErTr  OTIerite  tfa'fnTe,  que  effcant  cra= 
S5  ™Sw  mine  «  appearant  Bcftre  Berap)  f 

horsBanke.     0?BCt  Uftfi    pnrOlg   BCffl'e  infCrt,  lC 

Plaintiff  la  parotic  coff0  al  Defcn* 
cant  la,  put*  ceo  que  come  le  Bcr= 
bta  futt  aBe&imes  enter,  il  aB  jtift 
caufe  a  fner  un  T&?fef  Be  €troj-  Le 
Court  tcp  o?Beroit  le  reeu?B  Bcftre 
anient!  acco?Bant,  le  Defendant 
icd  papant  le  coft0  Beftre  tar  pet  le 
@econBan>  Be  cell  Court*  Ct  a» 
pies  ie  juBgment  fuit  affirme* 


Le  Roy  verftis  Stevens. 
O&&  U!l  Certiorari  a  leg  3ittfft'CCS$ 

o  Bel  peace  Del  County  oc  Effex  a 
ertificc  touts  ojoers  per  cut  fait 
a  {e  Quarter  demons  toucfiant  le 
tit  Stevens,  ie  o?Bcr  certtfie  futt 
que  fur  complaint  que  le  Ijomage 
net  tin  9)9anno?  Bel  ©n'r  Fitf-water 
a  lour  leet,  auant  pjefent  le  Bit  Ste- 
vens ocffre  Conffable  pur  ie  an  en= 
ftiant,  fe  ©cneftftal  la  an  refufe  Be 
iui)  jurer,  $  en  fan  lieu  an  nomi- 
nate $  ?ure  un  Stace  Bcffrc  Conffa= 
We.  ct  fur  ceo,les  Suffices  agant 
ttobc  ie  matter  octree  ocrap  fur 
etamfnatton  o?Betopent  que  tc  Bit 
Stevens  furbcrott  le  Bit  ©nice,  $  lup 
jure  account.  Crceptton  futt 
pjife  a  ceft  o^Bcr  pur  ceo  quclc£S31  u^ 
ftt'ecs  avont  entcrmeBt.lc  obe  tut 
c(3ofe  riemp  Being  lour  conufance; 
car  futt  Bit  que  le  appointment  Bel 
Conffable  appent  a  ie  Lcet,  Ct  Ie 
©n't  Bel  Lcet  (a  peril  Bel  forfeiture 
Bel  leet)  BOftpjenBer  garb  que  un 
Conffable  fott  la  cfltetu  €t  ceo  tl 
poet  faire  per  fou  ©cncfcljaL   Sed 

non  allocatur,  car  per  Cur.  le   Cleat- 

on  Bel  Conffable  p?operment  ap- 
pent a  rbomagc.  €t  com5t  lc0 
Suffices  Bel  Pair  nont  omjtnalm  t 
icfefans  Bel  Conffable,  uneojc  tto 
rfr  matter  Bel  pair  que  eft  Being 
lour  general  jurie&iSton.  €t  its 
poient  eramtne  ce  matter  en  lour 
-@effioii0*  Ct  quant  al  Hirer  Bel 
Bit  Conffable,  afcun  Ongle  Suffice 
ucijaatr  ceo  poet  faire*  Ctleoi* 
Bet  fuit  confirmc* 


Scfiionsdcl 
Paix  nad  o- 
riainal  poiar 
a  fair  un 
Conftablc. 
2  Nclf.  Abr. 
11u.pl.  5,. 
Sec  1  Mod. 

5  Mod.  127. 
1  Sail:.  175, 
580,381,502* 
Ant.  4<J. 
Toft.  zso. 


Mes  poet  ex- 
amine le  e- 
le&ion  en  le 
Lcet  &  jurer 
le  Conftablc 
k  eleft. 


o 


gating  were   found  by  the  Jury,  and  Speci.il  Ver- 
the  not  Entring  of  it  was  the  Fault  of  djZfa^"fjd 
the  Clerk  of  Affife,  which  being  ex-  Zlu^and 
amined,  and  appearing  to  be  true)  had  the  Record  re- 
ordered the  faid  Words  to  be  inferted,  moved  out  0f 
the  Plaintiff  there  paying  Cofts  to  the  JJ*1 
Defendant  there,  becaufe  as  the  Ver- 
dict was  at   firft   entred,  he  had  juft  ' 
Caufe  to  fue  a  Writ  of  Error.     The 
Court  here  ordered  the  Record  to  be  a- 
mended  accordingly.     The  Defendant 
here  paying  the  Cofts  to  be  taxed  by 
the  Secondary  of  this  Court.     And  af- 
terwards the  Judgment  was  affirmed. 

The  King  againft  Stevens. 

N  a  Certiorari  to  the  Juftices  of  the  Sejfons  of  the 

Peace  of  the  County  of  EJfex,  to  Peae  has  »° 

certify  all  Orders  by  them  made  at  the  Dr'Z'm!  Pl"w' 

rt  nrr-  1  •  1        r  ■  er  to  make  a 

Quarter-Seffions  touching  the  laid  Ste-  Confiabh. 
vensy    the  Order   certified   was,    that 
upon  Complaint  that  the  Homage  of  a 
Manor  of  the  Lord  Fits-water  at  their 
Leet,  having  prefented  the  faid  Stevens 
to  be  Conftable  for  the  Year  enfuing, 
the  Steward  there  had  refufed  tofwear 
him,  and  in  his  Stead  had  nominated 
and  fworn  one   Stace  to  be  Conftable. 
And   thereupon    the   Juftices    having 
found  the  Matter  to  be  true  upon  Ex- 
amination, ordered  that  the  faid  Ste- 
vens  (hould  ferve  the  faid  Office,  and 
fwore  him  accordingly.    Exception  was 
taken  to  this  Order,  for  that  the  Jufti- 
ces had  intermeddled  with  a  Thing  not 
within  their  Cognizance,  for  it  was  faid 
that  the  Appointment  of  the  Conftable 
belongs  to  the  Leet  j  and  the  Lord  of 
the  Leet  (on  Peril  of  Forfeiture  of  the 
1  eet)  ought  to  take  Care  that  a  Con- 
ftable be    there  chofen.     And  this  he 
may  do  by  his  Steward.    Sed  non  alloca-  Bl!t  may  «*- 
iter;  for  per  Cur.  the  Election  of  the  "^"it'tte 
Conftable  properly  belongs  to  the  Ho^  leet" and 
mage.     And  tho'  the  Juftices  of  Peace  [wear  the 
have  not  originally  the  Making  of  the  ConjiabU  there 
Conftable,  yet  this  is  a  Matter  of  the  th^e"- 
Peace,   which  is  within  their  general 
Jurifdi&ion.     And  they  may  examine 
this  Matter  in  their  Seffions.     And  as 
to  the  Swearing  of  the  faid  Conftable, 
any  fingie  Juftice  of  Peace  may  do  it. 
And  the  Order  was  confirmed. 


Collet?* 


CoSefi 
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Prohibition 
deny  fur  li- 
bel vers  Un 
inceftuous 
marriage  fur 
fuggeftion 
que  terres 
iettle  fur  le 
dit  marriage 
fcrroit  traiie 
en  qucftion 
en  le  Spiri- 
tual Court. 
i  Nelf.  Abr. 
1 1058.  pi.  iS. 
Skinner  37. 
Qr.  1  Nelf. 
Abr.  655. 
pl.tf. 


Mcs  pro- 
ceedings la 
ftay  pur  rule 
fur  informa- 
tion de  co- 
vinous prac- 
tice en  le 
pere  a  de- 
feat fes  en- 
fans. 


ColletV  Cafe, 

UH  p?oIjjtbition  fut't  p?ie  le 
Dattetn  terme  at  SDrane  Del 
^relics  rut  nurryein'on  que  Collet  ati 
fettle  fes  tetreg  en  rcmatnDct  a-- 
P?e0  fa  mojt*  fut  fes  enfatts  pet  fa 
feme  o?e  utoant,  Ct  que  ftttt  fuft 
la  a  Diuo?cet  nip  ce  fa  feme  fut  p?e^ 
tence  que  iottt  marriage  ftttt  ince> 
ftuoug,  put  ceo  que  ceff  feme  fait 
le  foer  Del  fa  puo?  feme  o?e  moit; 
$  per  ccfi  ftttt  en  confeqttence  leg 
enfarsj  fettont  baffarDi^e  $  lour 
inheritance  tralje  en  qtteffion  en 
Spiritual  Court*  €t  matter  ocut= 
noit  atete  en  Debate  ce  Cetm,  rut 
jour  Done  a  monfftet  cattfe  qttare 
tut  p?oiribttton  ne  fetrot't  tytrattt* 

Ct  per  Cur.  tUtl   l^OijibtttQtt    DOtt 

iffuer,  car  fut  ttci  pretence  cbefcun 
incefittous  marriage  poet  cftre 
fljelter,  $  ceff  matter  gtfant  p?cpcr= 
ment  Detns  ie  Spiritual  Surtisotc* 
tion,  ie  confequcncc  pofltblement 
enfuant  a  fe  temporal  inheritance, 
ne  ceo  tolleta*  S0t$  fur  informa- 
tion a  ie  Cctttt  que  ie  ftttt  en  ie 
spiritual  Cotttt  futt  p^ofecute  pet 
cooin  $  conttiuance  Del  Collet  a 
iraiiwer  a  lup  uoiat  a  Dtfpofet  Del  e- 
ffatc,  $  que  Collet  ie  pete  al  p?i* 
met  inffance  ao  confeffe  le  p?to? 
marriage,  $  ie  Spiritual  Cotttt 
futt  p?ift  aDonet  fentence  put  le  Dt< 
I30?ce  fur  cell  confeiuon  fans  afctm 
atttet  eoioence,  le  Court  icu  lit* 
fpeaaitt  Ie  cooin  pjopofott  que  ret* 
toit  un  trial  a  le  Common  Hep  fur 
tin  faitteD  astern  en  que  ie  ilfuc  rct- 
roit,  an  Collet  futt  unqtte  matt])  a 
la  foet  De  fa  feme.,  que  eiieant  tc- 
fttfe  pet  le  auter  partie,  ottilet  tout 
futt  Done  jttfqttc  a  t^erm  De  Saint 
Michael  a  monfftet  cattfe  qttare  le 
p?oi)ibitton  ne Terrott  grant,  ?p?o< 
ceeDinus  la  Deffre  ftap  en  ie  inte- 
rim, $  limit  feredit  De  terme  en 
terme. 


Collet's  Cafe. 

A  Prohibition  was  prayed  the  kft 
Term  to  the  Dean  of  the  Arches, 
on  a  Suggeftion  that  Collet  had  fettled 
his  Lands  in  Remainder  after  his 
Death,  on  his  Children  by  his  Wife 
now  living,  And  that  there  was  a  Suit 
there  to  divorce  him  from  his  Wife  on 
Pretence  that  their  Marriage  was  in^- 
ceftuous,  becaufe  this  Wife  was  the 
Sifter  of  his  former  Wife  now  dead  ; 
and  by  this  Suit  in  Confequence  the 
Children  would  be  baftardized,  and 
their  Inheritance  drawn  in  Queftion  in 
a  Spiritual  Court.  This  Matter  came 
again  in  Debate  this  Term,  on  a  Day 
given  to  fhevv  Caufe  why  a  Prohibition 
mould  not  be  granted.  And  per  Cur- 
no  Prohibition  ought  to  iflue,  for  on 
fuch  Pretence  every  inceftuous  Marri- 
age might  be  fheltered,  and  this  Mat- 
ter lying  properly  within  the  Spiritual 
Jurifdi&ion,  the  Confequence  poffibly 
following  to  the  temporal  Inheritance, 
fhall  not  take  it  away.  But  the  Court 
being  informed  that  the  Suit  in  the 
Spiritual  Court  was  profecuted  by  Co^ 
vin  and  Contrivance  of  Collet  to  gain 
to  himfelf  Power  to  difpofe  of  the  fi- 
liate, and  that  Collet  the  Father,  at  the 
firft  Inftance,  had  confeffed  the  for- 
mer Marriage,  and  the  Spiritual  Court 
was  ready  to  give  Sentence  for  the 
Divorce  on  this  Confeflion  without  any 
other  Evidence,  the  Court  here  fuf- 
pefting  the  Covin,  propofed'that  there 
mould  be  a  Trial  at  Common  Law  on 
a  feigned  Aclion  wherein  the  Iflue 
mould  be,  Whether  Collet  was  ever 
married  to  his  Wife's  Sifter,  which  be- 
ing refufed  by  the  other  fide,  a  fur- 
ther Day  was  given  till  Michaelmas 
Term  to  fliew  Caufe  why  the  Prohi- 
bition fhould  not  be  granted,  and  Pro- 
ceedings there  to  be  flayed  in  the 
mean  time,  and  fo  it  be  fhould  from 
Term  to  Term. 


Prohibition  de* 
nied  on  a 
Libel  againft 
an  in.ejliious 
Marriage  on 
Suggeftion 
that  Lands 
fettled  on  the 
[aid  Rdarriage 
would  be 
brought  in 
Oi,e[Hon  in 
the  Spiritual 
Court. 


But  Proceed- 
ings  there 
flayed  by  Rule 
on  Information 
of  covinous 
Praeli.e  in  t he- 
Father,  to  de- 
feat his  Chil- 
dren. 


■Ollict 


E  e  2 


om 
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Norfolke. 

Officer  quo 
rien  fait 
fonq;  en  ceo 
que  luy  ap- 
pentneft  li- 
able a  prece- 
dent tortious 
aft  del  au- 
tcrs. 

a  Nelf.  Abr. 
8i8.pl.  -.7- 
Hayin.  421, 
467. 
bkinncr  49. 


Arreft  bors 
dun  liberty 
ne  fait  le 
Gaoler  per 
que  le  per- 
son arrcft  eft 
detain  nienc 
privy  a  le 
tortious  ar- 
rcft, liable  al 
a £1  ion  a  faux 
imprifonm'r. 


Oliict  verftis  Beffey.  Intr.  Pafch. 
31  Car.  2.  B.  II. 

Em  erroi  fur  timnrment  en  15anfe 
en  f«f  pafs  tie  SHFault  TBattctp 
a  3iniB?tronmcnt  pet*  trotjs  femameg 
iufquc  papnicut  Uci  7 s-  4d-  Pro  deli- 

beratione  inde.  le  Cafe  fUtt,  QUC  till 

latitat  iffiffi  a!  fuit  Be  j.  s.  Btrea 
al  Buont  Be  Norfolke  que  fat fait 
fan  rvarrant  a  le  ■Jimtifi  Bel  Liber- 

tP  Oil    £  UC  BC  Norfolke  Wtilt  Ailf- 

ham,  quel  TBfitmT  fait  fan  gautant 
a!  res  Deputies  Be  arreffer  le  Bit 
Beffey  ■,  roioiniue  le  commann  Bel 
15|ief  les  Deputies*  arrelr  Iup  al 
w.  Ijois  Bel  li&crtj),  ft  opjes  le  po?-- 
teront  Bring  ie  liberty  ftlup  BeliBsr 
?!  oilier  Gaoler  Be  ieBit  liberty*  <£t 
le  queffion  en  05anfte  fmt  fi  fe  ac= 
tion  rtifoit  Ber-5  ie  Gaoler  que  ne 
Mtmm  ott  cemtfant  Bel  Bit  tojti* 
cu0  pjtffl  ft  arreft,  nicg  folcment 
Betatn  lepiifonet  etteant  a  Uw  Bclt« 
iter  come  "nrreft  fur  le  Bit  ujief  ft 
garrant*  €t  fungment  ftn't  none 
fa  pur  fe  plaintiff*  $pes  Ie  Court 
itv  apjes  BiBets  arguments  refcl-- 
Bott  que  le  acfioit  ne  ixtrott  Berg  le 
©holer,  car  ii  naB  fast  nfcun  tojt  a! 
©laintiff,  meg  ceo  folemeut  que 
appent  a  fon  SDfiicc,  que  ne  ob= 
It'Bge  luv  Be  enquirer  an  le  punier 
arrefr  fuit  to^tfdtts  ott  nentp.  (St 
fuit  Bit  per  le  Court,  que  ft  il  an 
etfre  infojme  Bel  tortious  p?ifel 
(fang  effcant  Bel  eoBin  oil  p?aSife 
en  ceo)  il  Doit  neant  moinss  Betaine 
le  pitfcncr  eficant  BeiiBet  a  (up  oBe 
tin  ton  garrant  pur  atreff,  content 
le  etectttton  Be  ceo  fuit  illegal,  cat 
fi  ttri  information  an  effre  four  ft  le 
©aoier  anuift  Ie  pnfoner  alarge, 
il  aB  effre  liable  Bctlre  rue  pur  ie  e= 
fcape*  €t  ie  pjffonet  itf  ne  fuit 
fans  temeBp,  car  if  aB  Bon  ngfoit 
Berg  le  to?tfefo?g*  <fft  fuit  ami  Bit 
per  le  @n'e  Cljtef  3iufftce,  ft  Ie 
Court  a  ceo  agree,  Clue  ft  un  fot't 
nrreft  pet  p?oceg  &o?g  Bun  imferto? 
Court,  pur  un  caufc  Be  nst'oit  que  ne 
futgeaft  Being  lour  uirisotaicn,  le 
partp  arreff  poet  hm\  maintain  ac= 
ttonBets  ie  plaintiff  que  an  leBp  ie 
plaint,  ftferroit  intenB  Betlre  conu* 
rant  ott  Ie  caufe  Be  aston  turgcaff, 
mess  nemj)  Bets  Ie3juBge  ou  ©fficec 
que  an  enter  ie  plaint,  ou  it  Officer 
que  an  ceo  execute,  car  quann 
ieKop  an  grant  un  tiel  particular 
nitisBtston  (comeil  poet  fair  per 
2  la 


Ottiet  again  ft  %ejfey.    Entrcd  Taf 
3 1  Car.  2.  B.  R. 

IN  Error  on  Judgment  in  the  Com-  Norfolk. 
mon  Pleas.    In  Trefpafs  of  Affault,  -*»  Officer 
Battery,    and  Imprifonment  for  three  who  fs  or'l1 

TTr     1  mi  1  -i  7  7  7-     in  what  at- 

V/eeks,  till  he  paid  7*  4*    pro  deh-  fcrta-mt/hhn 

bcratione  indc.     The  Cafe  was,  that   a.  is  not  liable  to 
Latitat  ilTued  at  the  Suit  of  7.  S.  di-  «■  Precedent 
reded  to  the  Sheriff  of  Norfolk,  who  *****  Ait 
made  his  Warrant  to  the  Bailiff  of  the  oj  othen' 
Liberty  of  the  Duke  of  Norfolk  called 
AUfham,   which  Bailiff  made  his  War- 
rant to  his  Deputies  to  arreft  the  faid 
Beffey  ;  according  to  the  Command  of 
the  Writ  the  Deputies  arrefted  him  at 
IV.  out  of  the  Liberty,  and  afterwards 
carried  him  into  the  Liberty,   and  de- 
livered him  to   Oliict,    Gaoler   of  the 
faid    Liberty.     And    the  Queftion    in 
the  Common  Pleas  was,    whether   the 
Aclion    lay    againft   the   Gaoler    who 
was  not  privy,  or  knowing  of  the  faid 
tortious  Taking  and  Arreft,  but  only 
detained  the  Prifoner,    being  delivered 
to  him   as  arrefted  on  the  faid  Writ 
and  Warrant.     And  Judgment  was  gi- 
ven  there    for  the  Plaintiff.     But  the 
Court  here,  after  divers  Arguments,re- 
folv'd  that  the  Action  did  not  lie  againft  j„  Arreft  out 
the  Gaoler,  for  he  had  done  no  Wrong  of  a  Liberty 
to  the  Plaintiff,    but  that  only  which  *"f  "')*e 
belonged  to  his  Office,   which  did  not  J^^fapi 
oblige  him  to  enquire  whether  the  firft  fon  arrefted  it 
Arreft   were  tortious  or  not.      And  it  detained,  not 
was  faid  by  the  Court,   that  if  he  had  gjc  i0  j*e 
been  informed  of  the  tortious  Taking  HaW]iabu  to 
(without  being  of  the  Covin,  or  pradi-  an  Anion  of 
fing  therein)  he  ought  neverthelefs    to  falfe  Imp-i- 
detain  the  Prifoner,  being  delivered  to  for»ne"u 
him  with  a  good  Warrant   for  Arreft, 
tho'  the  Execution  of  it   was  illegal  ; 
for  if  fuch  Information  had  been  falfe, 
and  the  Gaoler  had  fet  the  Prifoner  at 
Large,  he  had  been  liable  to  be  fued 
for  the  Efcape.    And  the  Prifoner  here 
was  not  without  Remedy,  for  he  had 
a  good  Action  againft  the  Wrong-doers. 
And  it  was  alfo  faid  by  the  Lord  Chief 
Juftice,    and  the  Court  agreed  to  it, 
That  if  one  be    arrefted  by  a  Procefs 
out  of  an  inferior  Court  for  a  Caufe  of 
Action  which  did  not  arife  within  their 
Jurifdiction,    the  Party  arrefted   may 
well   maintain    an  Action    againft  the 
Plaintiff    who   had    levied  the  Plaint, 
and     fhould    be    intended     to    know 
where    the  Caufe    of   Action    arofe, 
but  not  againft    the  Judge  or  Officer 
who    had    entred    the  Plaint,    or   the 
Officer  who  had  executed  it,  for  when 
the  King  had    granted    fuch  a  parti- 
cular   Jurifdiction    (as     he    may    do 
by 
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Plaintiff  que 
affirrac  im 
plaint  pur  un 
caufe  nefur- 
geant  deins 
un  particu- 
lar Jurifdic- 
tion  £c  pro- 
cure le  De- 
fendant de- 
fire  arrcft  for 
ceo  eft  li- 
able a  fori 
aQion. 


Plea  ineffi- 
cient que  ne 
refpond  al 
chefcun 
point  del 


fa  iep)  if  ferroit  intenti  que  ceo  poet 
zfitc  eecrafc,  fans  inefcitaole  peril 
8Q  piefttBtce  Bel  nccsfliirp  ©fficcrs 
Be  ceo*  €t  Hone  tl  neffeant  poffi* 
Me  nl  cur  a  refer  an  ?c  caufe  Be!  ac- 
tion furncaff  Bents  lout  ftiris&igt* 
or,  fl  neff  arrrceafclc  nlnrcun  Rules 
Be  Suffice,  a  fafre  eurlia&Ie.ol  ac- 
tion  Bel  IDrfentiont,  fil  ne  funteaft 
la*  05rs  !c  pjoprr  ft  tuft  remeBP 
eft  Bers'  le  plaintiff.  Ct  en  le  cafe 
ft?  le  iti&gmcnt  fuit  rcUerfc  nifi, 

&c.  3pje?>  CC  CCtHt  Maynard  %£t= 

leant  Bel  Rod  mofce  en  affirmance 
Bel  uttJtvment,  nm  tl  femblsit,  que 
il  ojifoit  le  ©aoler  Beflre  tin  fcr-- 
liant  Be!  T!5iiili'fF  Bel  Ltucrtp*  $&t$ 
mil  tt'cl  chafe  appeatoit  fur  le  rc- 
CG2B,  na  fuit  t'fftnt  en  fceritp,  car  il 
fuit  tut  Patent  ©fficer  per  learemt 
Bel  ©n'r  Bel  HoertP*  93r0filaB 
effre  ifilttt,  ceo  ne  fcoifatt  niter  le 
cafe,  car  le  15atltff  an  fait  fan  rjar- 
Mttt  lopaimenf,  ft  le  role  offence 
fuit  en  leg  'Bat!iff0  que  execute 
toittoufment  le  Copal  prrant,  €t 

Maynard,  ne  tltfiftOtt  Ultllt  fUf  Ic Hit 

natter  en  Hep*  $3e£  il  urireot't 
que  le  plea  Bel  Bit  1  efenBant  en 
asanfec  nc  fuit  fufficient,  pur  ceo 
que  mil  refpottss  fmt  fait  a  le  jmfel 
Bel  Bit  7  s.  4  d.  a  Detention  ittfqtteal 
payment  Be  ceo  pur  fc  Befiiierance 
€t  net  Ittp  ceil  matter  tioit  eflre 
fpecfalment  rcfponBtte,  €t  pur  Be= 
falt  Be  ceo  le  plea  fuit  ma!  ft  jttoiv* 
ment  luen  Bene  put  le  plaintiff* 

Ct  fi  Cite  19  H.  6.  35.  &  Roll.  1  Rep. 
265.  Cafe  de  Eveley  verfus  Slowley. 


by  Law)  it  fhall  be  intended  that  it 
rnay  be  exercifed  without  unavoidable 
Danger  or  Prejudice  of  the  neceffary 
Officers  thereof  And  then  it  being 
impofltble  for  them  to  know  whether 
the  Caufe .  of  Action  did  arife  within 
their  Jurifdicfion,  it  is  not  agreeable 
to  any  Rules  of  Juftice,  to  make  them 
liable  to  the  Action  of  the  Defendant, 
if  it  did  not  arife  there.  But  the  pro- 
per and  juft  Remedy  is  againft  the 
Plaintiff.  And  in  the  Cafe  here  the 
Judgment  was  reverfed  nip,  &c.  After 
this  Term  Maynard,  King's  Serjeant, 
moved  in  Affirmance  of  the  Judgment, 
but  it  feemed  that  he  took  the  Gaoler 
to  be  a  Servant  of  the  Bailiff  of  the 
Liberty.  But  no  fuch  Thing  appeared 
on  the  Record,  nor  was  it  fo  in  Truth, 
for  he  was  a  Patent-Officer  by  the 
Grant  of  the  Lord  of  the  Liberty. 
But  if  he  had  been  fo,  it  would  not 
have  altered  the  Cafe,  for  the  Bailiff 
had  made  his  Warrant  lawfully,  and 
the  fole  Offence  was  in  the  Bailiffs  who 
tortioufly  executed  the  lawful  Warrant. 
And  Maynard  did  not  infift  much  on 
the  faid  Matter  in  Law.  But  he  urged 
that  the  Plea  of  the  faid  Defendant  in 
the  Common  Pleas  was  not  fufficient, 
becaufe  no  Anfwer  was  made  to  the 
Taking  of  the  faid  75.  4  J.  and  Detain- 
ing till  the  Payment  of  it  for  his  De- 
liverance. And  he  faid  this  Matter 
ought  to  have  been  fpecially  anfwered. 
And  for  want  of  this  the  Plea  was 
ill,  and  Judgment  well  given  for  the 
Plaintiff.  And  he  cited  19  H.  6.  35. 
and  Roll.  1.  Rep.  265.  Cafe  of  Eveley 
againft  Ho-joley. 


The  Plaintiff 
ivho  ,ffrms  4 
Paint  f*rm 
Caiife  not  a- 
rijtng  within 
a  particular 
JuvifMciiovt, 
and  procures 
the  Defendant 
in  be  arrejied 
thereon,    is  li- 
able to  bis 
AHivn. 


Flea  i*fi$K 
cut  which  does 
not  anfwer  to 
every  Point  of 

the  'Matter. 


Apr'es  pe- 
remptory 
Mandamus 
a  jurer  un 
Officer,  mil 
examination 
ferra  permit, 
an  il  fuit 
loyalmcnt 
eflic. 

2  NelC  Abr. 
1147.pl.  34. 
Qr.  Skinner 
670,  &c. 
Vide  ant. 
51.  177- 
Cumbcrba. 
213,  400. 
&  Inftit.  Le- 
galis  162, 
163.  and  the 
Stat.  9  Ann. 
c  so.  ibid. 


Lc  Roy  verfus  Turner. 

UB   Mandamus  iffiff  Bfreo*  a  US 
3iurat3  Bel  Rye  a  Jttrer  Turner 

Q^afo?  Bel  Bit  GlilU  ILe  nttnojpatt 
Bes  itttats  font  un  inlufficient  re- 
tort per  Befiane  Cur  que  un  pe= 

remptO'P  Mandamus  fftatf  ft  Turner 

fuit  litre*   apjejs  fuit  ntooe  per 

Monfieur  att02StP  ©eiterfil,  qtlC 
Crouch  futt  eleS  ft  WI  Mandamus  fur 

ceo  mit  a  jure  Cup  ^ajo?*  $0e$ 
ten  fuit  Benp  per  le  Court,  ft  ex- 
amination ne  permit  quel  Be  tuK 
ftu't  lopalment  mm,  car  ap^ess  tut 
perenipto?p  Mandamus  ixraut  ft  er= 
ecute,  le  Court  Boit  fuBger  Hip  bc* 
if  re  05aioj,  tastque  le  matter' fott 
trp  pur  ngf on.  Ct  en  ce  cafe  le  par* 
tics  cohfentoient  a  trier  ceo  a  le 
bar  per  un  feipieB  natoin 


"The  King  againft  Tz/rxer. 

A     Mandamus  iffued  directed  to  the  After  a  pe- 
jf\.   Jurats    of  Rye  to    fvvear  burner  wypjpry 
Mayor  of  the  faid  Town.     The  minor  Mandamus 
Part  of  the  Jurats  made  an  inefficient  ££,-" 
Retofn   by  Defign,  whereupon    a   pe-  hjcamlnation 
rempory  Mandamus  iffued,    and  Turner  Jballbeper- 
was  fvvorn.     Afterwards  it  was  moved  '"r'tted  whe' 
by  Mr.  Attorney  General,  that  Crouch  \[™vtn  w%a, 
was  elected,    and  a  Mandamus  there-  fe„.     y  °' 
upon  prayed  to  fwear  him  Mayor,  But 
this  was  denied  by  the  Court,  and  an 
Examination    mall    not    be   permitted 
which  of  them  was  lawfully  elected, for  . 
after  a  peremptory  Mandamus  granted 
and  executed,  the  Court  ought  to  ad- 
judge him  to  be  Mayor,   till  the.  Mat- 
ter  be  tried   by  Acfion.     Arid   in  this 
Cafe  the  Parties  confented  to  try  it  at 
Bar  by  a  feigned  Action. 


Shower 


Shower 
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Shower  verfus  Cudmore.     Intr. 
Hill.  33- &  34  Car.  2.  Hot. 

Non  perfor-  T7  512  COfceimilt  fill'  UltCIjfC  pOtt?, 

m.ncc  dim    t,  le  piaiitttff  neclare  que  fuit  a- 
rcdprocai    rrree  que  fa  JQcife  retiost  parat'  & 

covenant ntil  provif.  0^C  „„  ft|fflCfelItCMttJ,  taCfclC, 

mu'icbfeTch  $c.  pur  tin  uopnge  a  BoueWuccn 

dunaurer       partibus  tranimarinis   fill*  le   12  jOUt 

covenant.       $£  Aouft,  (fc   jil  oneraret  ficis  g  ntttet 

1  Ncif.  Abr.  nicccf]autH?es  Dei  Defendants  $re= 
570.pi. ,-.  tropojtnrctol  Topfam  en  le  (County 
tsel  Devon,  m  que  Ie  Defendant 
covenant  a  pater  3 1-  15  s-  pur  cye- 
icun  Conne  tflint  poitatc,  s  affiffnc 
Ieb?rac|)  en  non-payment  oe  112 1. 
10  s.  Due  folonque  ie  rate  auantott 
pnt  3°Coime  pojtatepcr  Ic  plain- 
tiff ncg  mcrcanos?eS  eel  Dctcn-- 
tant ;  3  que  Ie  Defennant  piece 
que  la  JRcife  ne  futt  parat',  &c.  ie 
tit  12  oeAuoitpec  queilperoele 
Profit  oe  fa  mercf)anot?c,  Abfq;  hoc 
que  ie  IBrifefutt  parat'.  €t  fur  ceo 
ie  plaintiff  Demur,  <Et  per  Cur.  Ie 
plea  neft  bone,  car  ceur  font  reci- 
procal covenants  &  utraq;  pars  an 
temeoy  pur  non--perfo2ma1.ee,  Ct 
ittogment  fuit  Done  pur  Ie  plam= 
tiff* 


Shower  againft  Cudmore.   Entred 
Hill.  33  and  34  Car.  2.  Hot. 


bi c  Ray m. 

2  Mod.  53. 
1   Lev.  174. 
5  Lev.  41. 
1  Sand.  319 
%  Sand.  14; 


IN  Covenant  on  a  Charter-Party,  the  Non-petfo?- 
Plaintiff  declared  that  it  was  agreed  JJjJVjf  *  . 
that  this  Ship  fhould  be  parat'  &  provtf.  tenant  no  bar 
with  a  fufficient   Crew,    Tackle,    &c.  to  an  Anion 
for  a  Voyage  to  Naples,    in  Parts  be-  fcr  the  Breach 
yond  the  Seas  on  the  12th  Day  of  Aa-  "l^t"^ 
gufi,    and   there  fhould  load  with  Figs 
and  other  Merchandizes  of  the  Defen- 
dants,   and  bring   them  back  to  T'opf- 
ham,  in  the  County  of  Devon.     And 
that  the  Defendant  covenanted  to  pay 
3  /.  is  s.  for  every  Ton  fo  brought,  and 
afligned    the  Breach  in    Non-payment 
of   112/.   jos.  due   according    to  the 
Rate  aforefaid,    for  30  Tons   brought 
by   the    Plaintiff  of  the   Defendant's 
Merchandizes.     To  which  the  Defen- 
dant pleaded,  that  the   Ship  was   not 
parat',  &c.  the  faid  12  of  Augufi,    by 
which  he  loft  the  Profit    of  the  Mer- 
chandize,   Abfq;  hoe  that  the  Ship  was 
parat'.     And  on  this   the  Plaintiff  de- 
murred.    And  per  Cur.  the  Plea  is  not 
good  j  for   thefe  are  reciprocal  Cove- 
nants, and  each  Party  has  a  Remedy 
for  Non-performance,    And  Judgment 
was  given  for  the  Plaintiff. 


Bluatwf/kr  Collins.   Intr.Ttm. 
33  Car.  2. 


B  Set  fur  cblutput  100 1.  & 
pjes  ouer oel  centurion  que  fuit 


Condition  a    ^— s 
payer  40 1.        jH 

Son  dd  a  paler  50 1.  a  Ie  plaintiff  $  "ocliuet 
feme  dci  De-  un  lit  pieiitnieitt  fttrniflj  Deins  tin 
mots  ap?es  Ie  mo?t  oel  feme  Del 
SDcfCltoant*  Memorand.  \\  eft  agree 
oeuant  ic  fealinjt,  ?c*  que  la  feme 
poet  oifpofe  Ocl  bit  50 1.  cui  ci  do-- 
lut  en  fa  oie  Deftrc  pay  per  Ie  plain* 
tiff  aceojoant  tl  effeant  folem't  tru- 
ftee  oel  feme  en  Ie  oit  obligation* 
jic  SDefennaitt  plcoe  que  la  feme  oel 
Defendant  cue  fon  confent  fait  fa 
uolttnt,  $  per  ceo  bequeath  30  i.  oel 
oit  5°  l-  a  fcperal  perfonss,  $  Ie  re= 
fioue,  $  tout  ceo  que  el  poet  nonet, 
n  fa  baron  ie  Defendant,  $  Itty  fe-- 
foit  Crecuto?  $  apjes  mo2ttft,  €t 
fie  el  Difpofa  ne  le  nit  50 1.  $c+  en 
fa  Die*  ©ur  Demurrer  a  celt  plea 
jttorrm'tfutt  none  pur  le  plaintiff, 
car  Ie  50  l.noit  eftrc  pay  a  plaintiff 

non  obftant  Je  OffpOftlL 


fendant)  al 
Plaintiff  de- 
ftrc  pay 
come  le 
feme  difpo- 
icra. 

Qr.  1  Nelf. 
Abr.  464, 
Sec. 


I 


^Bhrnt  againft  Collins.  Entred  7rm. 
33  Car.  2. 

N  Debt   on  Bond  for  ioo/.    After  Condlthn  n 
Oyer  of  the  Condition,  which  was  g&Sf 
pay  50/.  to  the  Plaintiff,    and   de-  tie  Defen- 
liver  a  Bed  compleatly  furnifhed  -with-  dam's  Wife) 
in  a  Month  after  the    Death  of  the  t0£e  *'<*«'»- 
Defendant's  Wife.     Memorand.   it  is  a-  '£;£  %?fe'd 
greed  before  the  Sealing,  &c.  that  the  jj,^/;  difpofe. 
Wife  may  difpofe  of  the  faid  50/.  to 
whom  fhe  will  in  her  Life-time,  to  be 
paid  by  the  Plaintiff  accordingly,   he 
being    only  Truftee   of  the   Wife  in 
the  faid  Bond.    The  Defendant  plead- 
ed that    the  Defendant's  Wife,   with 
his  Confent,  made  her  Will,  and  there- 
by bequeathed    30/.    of  the  faid  50/. 
to  feveral  Perfons,    and  the  Refidue, 
and  all  that  fhe  could  give,  to  her  Huf- 
band  the  Defendant,    and   made  him 
Executor,    and  afterwards  died,    and 
fo  me  difpofed  of  the  faid  50/.  &c.  in 
her  Life.     On  a  Demurrer  to  this  Plea 
Judgment  was  given  for  the  Plaintiff, 
forthe^o/.  ought  to  be  paid  to   the 
Plaintiff,  notwithftanding  the  Difpofal 


Stevens 


Stevens 
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Reverfion 
dun  tcrme 
pur  ans 
prant  pur  un 
valuable 
confidcrati- 
on  ne  paffa 
per  le  Sta- 
ture des  U- 
fes  fans  ar- 
rurnment, 
Rayni.  487. 
Port   232. 
Anr.  106. 
s.  Kcb.  745, 
&04. 


Stevens  vcrfi/s  Hitchins.    Intr. 
Trin.  34  Car.  2. 

I?, 13  trrfpafo  per  pnffl  Bes  afcers 
' .  Bel  (Plaintiff-  ie  Defendant 
Itifrffic  per  Diftreffe  pur  rent.  £>u  Ie 
cafe  ftut,  que  un  ternto?  pur  un 
long  tcrme,  Bemtfe  Ics  terres  put- 
part  Bel  &ft  term  renBant  rent.  €t 
apjes  pur  iialuaftfe  confifceratfon 
grant  ie  reticrfion  Bel  term  a  it 
SDcf*  que  nit  Biflrem  pur  rent  in- 
cur ap?es  it  grant,  meg  mil  attoin-- 
itteitt  futt  ctec  a  Ie  grant*  €t  per 
Cur.  rien0  paffa  per  fe  grant,  pur 
Defalt  »e  atturmncnt,  car  content 
ceff  refcerfson  efr  grant  pur  tin  ua* 
IttaiJle  confincratiou,  uncojc  neft 
errcute  per  ie  statute  Be  £Ifes, 
quecrteuB  faie'mentoti  leeftateeft 
grant  per  un  perron  feifie,  $  ie 
granto?  t'ci>  eft  foienientpofleffetJun 
tcrme  pur  ans,  €t  juttgnient  futt 
Banc  pur  Ie  plaintiff* 


Stevens  againft  IJitchi/u,     Entred 
"Triu.  $t{Car.  2. 

IN  Trefpafs  for  taking  the  Plaintiff's  Reverfion  f„ 
Cattle.    The  Defendant  juftified  by  %  Term  for 
a  Diftrefs  for  Rent,    where    the  Cafe ■$??  ******* 
was,    That  a  Termor  for  a  long  Term  &/*££' 
demifed  the  Lands  for  Part  of  the  faid  A?j  nctpajj 
Term,  rendring  Rent.  And  afterwards  *7  #*  Swf.of 
for  a  valuable  Confideration,    granted  ^jjf ""' 
the  Reverfion  of  the  Term  to  the  De-       or""'e"t' 
fendant,  who   had  diftrained  for  Rent 
incurred  after  the  Grant,    but  no  At- 
tornment was  had  to  the  Grant.     And 
per  C'ir.    nothing  paffed  by  the  Grant 
for  want  of  Attornment  \   for  tho'  this 
Reverfion  be  granted  for   a    valuable 
Confideration,   yet  it  is  not  executed 
by  the  Statute  o'fUfes,   which  extends 
only  where  the  Eftate  is  granted  by  a 
Perfon  feifed,  and  the  Grantor  here  is 
only  poflefled  of  a  Term  for   Years. 
And   Judgment    was    given    for   the 
Plaintiff. 


Atkins  verfus  Jay. 

EEro?  fur  fautrment  fit  c.  b.  30 
Car.  2.  Mrs  Ie  Defendant  per 
tin  efcape  Ijoig  Be  fan  cuffoup  \\  e- 
fteant  diccnt,  en  tiuel  cafe  Ie  p?t= 
titer  p?ocef0  futt  alleBge  Beftre  un 

06?tCf  onatttal,  quare  claufum  fregit, 

que  futtafltrnteBeftrepjofeciite  pur 
recofoerpBtm  Bet  per  judgment,  $ 
fur  return  Bel  Bit  p?ccefs  (nihil  ha- 

bet  per  quod  attachiari  poteft)  Capias 
ftltt  agarb  ad  refpondend5  Ie  piafftt* 
tiff  in  placito  prsedicY  ac  etiam  ad  re- 
fpondend. Ie  PlatUtt.ffin  placito  debit5 
fuper  demand.,  fecundum  confuetudi- 
nem  Curiae  de  Banco.     (£t  Cite  ItIC  Ce 

PjoeefsleDcfcnBant  en  Ie  Bit  a8t- 
m\  ftut  permit  alcr  alawe,  per  qiiz 
Ie  plaintiff  aB  pctoe  fen  fcebt.  & 
Pits  netBta  $  I'uBgtnent  en  Xante, 
$  errra  it?  po?t,  Ie  matter  Bil  p?o* 

CCfy  (ac  etiam)  aimer  aJ  Bit  Capias 
fttt't  OfcjrS.     S&r&  a»0to  per  Cur.  BC-- 

ftre  bonei   €t  k  juBrrment  affirms 

■per  totam  Cur, 


Athi 


inft  Jav. 


ERror  on  a  Judgment  in  C.  B.  30  Ac  etiam 
Car.  z.  againft  the  Defendant,  for  Bill*  *»C.B. 
an  Efcape  out  of  his  Cuftody,    he  be-  allov>e*  '» 
ing  Sheriff,  in  which  Cafe  thefirft  Pro-  5flJ»j£rf 
cefs  was    alledged  to   be  an    Original  it  ft  Error. 
Writ,  quare  claufum  fregit.,  which  was     * 
affirmed  to  be  fued  out  for  Recovery  of 
a  Debt  by  Judgment,    and   on  a  Re- 
turn of  the  faid  Procefs  (nihil  habet  per 
quod  attachiari  poteft*)  a  Capias  was    a- 
warded  ad  refpondend'  the  Plaintiff  in 
placito  pradicl'  ac  etiam  ad  refpondend'  m 

the  Plaintiff  in  placito  debit'  fuper  de->  * 

mand\  fecundum  confuetudinem  Cur.  de 
Banco.     And  that  on  this  Procefs  the  * 

Defendant  in  the  faid  Adfcion  was  per- 
mitted to  go  at  large,  by  which  the 
Plaintiff  had  loft  his  Debt.    After  Ver-  ^ 

did:  and  Judgment  in  the  Common 
Pleas,  and  Error  brought  here,  the 
Matter  of  the  Procefs  {ac  etiam}  an- 
nexed to  clue  faid  Capias  was  objected, 
but  allowed  by  the  Court  to  be  good. 
And  the  Judgment  was  affinaed  by  ths 
whole  Court. 


Sheen 


Sbeett 
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Judgment 
reverie  en 
trefpafs  quia 
1c  narr'  fuit 
quare  cum  St 
ceo  aprcs 
verditi. 
1  Nelf.  Abr. 
616.  pi.  5. 
Ant.  197. 
Cro.  El.  507. 
1  Rol.  R. 
13.  55- 
2BuIft.au. 


Sheen  verfus  Mafon.  lntr.  Hill. 
33  &  34  Car.  2. 

EB  etto?  fur  juHgm't  ett  T5anfte  le 
Eon  en  ird'  en  affirmance  Bel 
juHgment  le  c.  b.  la  entrerpnfsput 

p?i!ei  uTS  biC!10  vi  &  armis,  nee  non 

pur  ertojtion  firs  ioi.  purcuftome 

colore  officii,   ubi  UUl  CtlffOme    ftltt 

Hue:  £>ur  non  cui.  brrfiiS  fuit  Hone 
pur  le  Plaintiff  $  jufiginent.  93cs 
aflnjne  pur  erro?  icp  que  Ic  Heclara= 
tion  fuit  quare  cum,  &c.  $  que  nil 
fuit  pofitibement  djarge  Deris  le 
Defendant,  et  pur  celt  caufe  le 
utugment  fuit  reuetfe. 


Sheen  againft  Mafon.    Entred  Hill. 
33  and  34  Car.  2. 

TN  Error  on  a  Judgment  in  the  King's  y^ww,  ^ 
M.  Bench  in  Ireland,  in  Affirmance  of  verfedinTrefr 
the  Judgment  in  the  Common   Pleas  Hi  4»W« 
there,  in  Trefpafs  for  taking  of  Goods  the  £**»«*«- 
vi  &  armis,    nee  non  for  extorting  of  £|£!3K 
10/.    for  Cuftom  colore  officii,   ubi  no  tft&Ytriia* 
Cuftom  was  due.     On  non  cnl.  a  Ver- 
di&  was  given  for.  the  Plaintiff,    and 
Judgment.      But  it    was  afligned  for 
Error  here,   that  the  Declaration  was 
quare  cum,  &c.    and  that  nothing  was 
pofitively  charged  againft  the  Defen- 
dant.    And  for  this  Caufe  the  Judg- 
ment was  reverfed. 


Vide  ant. 
139. 

Middlcfe*. 
Condition  a 
payer  no  1. 
hors  dun 
pcrfonal  c- 
ilate  furun 
jour  certain, 
neft  bone 
plea  a  dire 
que  devant 
leditjour  it 
rad  receive 
forfque  jol. 
hors  1c  dit 
pcrfonal  c- 
ftatc,  car  le 
fence  eft  a 
payer  nol. 
ou  tant  dc 
ceo  que  fer- 
ra  receive 
devant  tiel 
jour. 


Ogle  verfus  Quintin.    Intr.  Pafch.    Ogle  againft  ^jtintin.    Entred  Paf. 
34  Car.  2.  B.  R.  Rot.  39.  34  Car.  2.  %.  R.  Rot.  39. 

DC€  fur  obligation  pur  240I.  t>ebt 
3p?e$  ©per  He!  condition,  que 
fuit,  que  le  Defendant  paperott  a*. 
Plaintiff  fur  le  quart  jour  nel  Jan. 
prox.  le  fumme  fiel  120I.  folonque 
tin  agreement  infient  fait  enter  leg 
parties,  le  Defendant  plefie  le 
agreement  que  recite  controberUe 
enter  leg  parties  touc&ant  le  pro- 
bate le  tenement  nuncupative  nel 
Alice  Eliot,  a  que  Ic  plaintiff  futt 
pjoebcin  cofin,  $  a  quel  Hit  Mint 
il  an  enter  tin  Caveat.  f)?e  en  con- 
fiHeration  le  Plaintiff  aboit  fubfiuS 
le  Hit  Caveat  ita  quod  le  Defenfiant 
poet  pjobe  ceo,  $  poet  effre  jure 
Ceccuto?  Hel  Hit  teffament,  come 
il  fuit,  le  Defenfiant  cobenant  a 
paper  al  plaintiff  fur  le  Hit  4  tour 
He  Jan.  1201.  ijo?s  He  tiel  perfonal 
eftate  bel  Hit  Alice  Eliot  que  bten- 
H?oit  ai  mains  Hel  £>efenfiant  en 
pieinefatisfaftion  He  touts  clatmes 
$  HemanHs  Ijojs  ceo  folonque 
le  intent  Hel  obligation  abantHit. 
€t  ouffer  pleoe  que  ap?es  le  obli- 
gation hucufque  tin:  perfonal  eftate 
Hel  Hit  Eliot  nebdgnoit  al  maines 
Hel  DefetiHantalbalueHeiaoi.  ct 
que  il  nan  nee  unque  aboit  Hel  Hit 
perfonal  eftate  pieter  biens  al  ba- 
lue  be  50 1.  Jie  Plaintiff  apant  oyer 
Hel  Hit  agreement,  que  efteant 
enter  in  h*c  verba  Hemur  gene- 
ralm't.  Pur  le  Plaintiff  fuit  argue 
4  que 


DEBT  on  Bond  for  240 /.After  Oyer  MiddIe(tx 
of  the  Condition,  which  was  that  ConditL  to' 
the  Defendant  mould  pay  the  Plaintiff^  120 1,  out 
on  the  4th  Day  of  Jan.  next,  the  Sum  °f  "  t»fi»*l 
of  120/.  according  to  an  Agreement  Efta,eo»? 
indented,   made  between  the  Parties.  J,%  "",*"* 
The  Defendant  pleaded  the  Agreement  good  Plea  to 
which  recited  a  Controverfy  between  fay  *t*thtfon 
the  Parties,   touching  the  Probate   of  **j#f Da* 
the  nuncupative  Will  of  Alice  Elliot,  JJSfeTjoI. 
to  whom  the  Plaintiff  was  next  Coufin,  out  of  the  faid 
and  to  which  faid  Will  he  had  entred  pnfieai  E- 
a  Caveat.     Now  in  Confidei  ation  that  %"';  for  tbe 
the  Plaintiff  had  withdrawn  the  faid  fxf  "£$> 
Caveat,    fo  that  the  Defendant  might  mud  of  it  at 
prove  it,    and  be  fworn  Executor  of  P"*11  he  "~ 
the  faid  Will,  as  he  was,  the  Defendant  Ti^t? 
covenanted  to  pay  to  the  Plaintiff  on        *    "*' 
the  faid  4th  of  Jan.  120  /.  out  of  fuch 
perfonal  Eftate  of  the  faid  Alice  Eliot 
as   mould  come    to   the    Defendant's 
Hands,  in  full  Satisfa&ion  of  all  Claims 
and    Demands     thereout,     according 
to  the  Intent  of  the  aforefaid  Obligati-  ' 
on.     And  further  pleaded,  That  fince 
the  Bond  hucufque  no  perfonal  Eftate 
of  the  faid  Eliot  came  to  the  Defen- 
dant's Hands  to   the  Value  of  120/. 
And  that  he  hath  not,    nor  ever  had 
of  the    faid    perfonal    Eftate,    above 
Goods   to   the  Value    of   50/.     The 
Plaintiff  having  Oyer  of  the  faid  A- 
greement,    and   the  fame   being    en- 
tred in  bcec  verba,  demurred  general- 
ly.    For  the  Plaintiff  it  was  agreed, 
that 
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que  ceff  payment  elfennt  Deffrc  pai> 
fur  un  certain  (our,  Ie  SDcfenDant 
uot't  ceo  fiiir,  fott  que  il  aU  receive 
ceo  fjo?0  Bel  Dtt  perfonal  efiate  ou 
nemp,  car  les  Cits  parois  13020  Del 
perfonal  effate,  tmpnont  tin  ac- 
knofolcDirmcnt  que  rtcl  fit m me  fif= 
eno?a?t  \)oi$  ceo  Defiant  3c  Bit  jour, 
9  ergo  le  Defendant  empttff  fur  lup 
a  paper  ceo  a  fon  pen!*  S)3es  Cur. 
contr.  car  le  contrition  pet-  1c  pay- 
ment que  eft  teferrant  al  agree- 
ment Doit  effre  iTtitce  per  ceo,  $ 
Jc0  parole  ljo?0  Bel  perfonal  efiate 
monffrant  clear meut  le  intention 
ties  partic0,  que  ft  nil  foit  receive 
fjo?0  Del  perfonal  effate  Defiant  Ie 
Hit  jour,  mil  payment  ferrott  Done 
fait*  99cg  attri  remts  perCur.  que 
Ie  2)efenDant0  pica  ne  fuit  rufficf- 
ent,  car  il  confeiTant  per  ceo  que  il 
nD5°  1-  en  fe0maiii0,  tlDuiffott  aficr 
pap  tant,  car  Ie  meaning:  eel  con= 
Bttion  fuit  que  il  paper ott  Ie  120  1. 
ou  tant  Be  ceo  que  il  rccettseroit 
ljo?0  le  Bit  perfonal  effate  Defiant  le 
Bit  jour*  €t  pur  ceo  que  il  naB 
pleBe  payment  ou  tenBer  Be  ceo  a 
le  Bit  jour,  jtiDgment  fuit  Done  pur 
le  plaintiff* 


that  this  Payment  being  to  be  paid  on 
a  certain  Day,  the  Defendant  ought  to 
do  it,  whether  he  has  received  it  out 
of  the  faid  perfonal  Efrate  or  not,  for 
the  faid  Words  out  of  the  faid  perfonal 
Efiate  imply  an  Acknowledgment  that 
fuch  a  Sum  would  come  out  of  it  be- 
fore the  faid  Day,  and  therefore  the 
Defendant  took  upon  him  to  pay  it  at 
his  Peril.  But  Cur.  contra;  for  the  Con- 
dition for  the  Payment  which  is  refer- 
ring to  the  Agreement,  ought  to  be 
guided  thereby,  and  the  Words  out  of 
the  perfonal  Eft  ate  fhew  clearly  the  In- 
tention of  the  Parties,  that  if  nothing 
be  received  out  of  the  perfonal  Eftate 
before  the  faid  Day,  no  Payment 
fhould  be  then  made.  But  it  was  alfo 
held  by  the  Court,  that  the  Defen- 
dant's Plea  was  not  fufficient ;  for  he 
confeffing  thereby  that  he  had  50/.  in 
his  Hands,  he  ought  to  have  paid  fo 
much  ;  for  the  Meaning  of  the  Condi- 
tion was,  that  he  fhould  pay  the  120/. 
or  fo  much  of  it  as  he  fhould  receive 
out  of  the  faid  perfonal  Eftate  before 
the  faid  Day.  And  becaufe  he  had  not 
pleaded  Payment,  or  Tender  of  it  at 
the  faid  Day,  Judgment  was  given  for 
the  Plaintiff. 


Nonne  vwptts  Maxey.    lntr.  Mich.    Ko?me  a'gainft  Maxey.  Entred'MicK 
32  Car.  2.  B.  R.  Rot.  669.  3  2  Car.  2.  B.  R.  Rot.  669. 


suffoike.     -r?B  tiet  fur  objuration  per  Ie 

3  Nelf.  Abr.  j^  pontiff  Edward  Nonne  aBttU- 
SeeRaym '    UtfftatO?  Bel  George  Nonne,  \Z  plain* 

65.  tiff  en  fon  narr',  alleDrre  (men)  que 

2  saik.  6$.  aDtntniff  ration  fuit  want  a  lui>, 

Verba  idem    mEg  ttt  |j>  profert  en  \Z  COltClttOdn 
fonanrm.         j,^  nm^  fl  mme  fe0  UUm  m 

commiffion'  prsefat'  Georgio^put  Ed- 
wardo)  in  forma  prasdifSta   teftantur. 

Le  DefenBant  ap?c0  bper  Bel  let- 
ter0  Be  aDmtntffratfoit,  que  font 
enter  en  hsec  verba,  pleBe  en  abate- 
ment  un  fiartans  enter  legs  letters 
$  le  narr',  car  en  lun  il  eff  appel 

Nonne  CIt   I'atlter  Nunne.     €t  flit 

Demurrer  fur  ceo,  per  Cur.  Ie0  oa- 

ro!0  idem  fonant,  $  flprB  que  IeDe= 

fenBant  refpondeat  cuffer*  Sp?C0  tl 
pleBe  un  frifiolou0  plea  en  bar  $  le 
plaintiff  Demur  fur  ceo*  S^eg  Ie 
DefenBant  ne  offrant  a  matntemer 
ceo  per  fon  counfel  inftff  fur  Ie  mtr* 
win*.*  P?irel  afiantDtt,  en  Ie  profert  Deg 
ne  vitlitS    iettet0  De  aBnuniffratton,  S9c0  per 

matt'  fuffici-  Cur.  (prsfato  Georgio)  font  fO?fque 

cm.  futplufajye,  $   ne  fittiatercnt  le 

matter  p^cceBent  que  fuit  fufficient 
fans  eitr.  €t  jttDgment  fuit  Done 
pur  Ie  Plaintiff* 


IN   Debt    on  Bond  by  the  Plaintiff  Suffolk, 
Edward    Nonne,    Adminiftrator    of 
George  Nonne,    the  Plaintiff  in  his  De-  Verba  idem 
claration  alledged  (well)  that  Admini-  fonantia. 
ftration  was  granted  to  him,  but  in  the 
profert  in  the  Conclufion   of  the    De- 
claration, he  alledged  the  Letters  which 
commifftoii  prafaf  Georgio  (for  Edwardo~) 
in  forma  pr£di£ta  teftantur.     The  De- 
fendant, after  Oyer  of  the  Letters  of 
Adminiftration,    which  are  entred  in 
h<fc  verba,  pleads  in  Abatement  a  Va- 
riance between  the  Letters    and    the 
Declaration,    for   in    one  he  is  called 
Nonne,  and  in  the  other  Nunne.     And 
on  Demurrer   thereupon,  per  Cur.   the 
Words  idem  fonant,    and  awarded  that 
the   Defendant   fhould    anfwer    over. 
Afterwards  he  pleaded  a  frivolous  Plea 
in  Bar,  and  the  Plaintiff  demurred  up- 
on it.    But  the  Defendant  not  offering 
to  maintain  it,    by  his  Counfel  infifted 
on  the  aforefaid  Miftake,  in  the  profert 
of  the  Letters  of  Adminiftration.     But 
per  Cur.  (prxfato  Georgio~)  are  but  Sur-  s„^Mfage 
plufage,  and  fhall  not  vitiate  the  Mat-  does  not  vitiate 
ter    preceding,    which    was    fufficient  f»ffi"ent 
without   them.      And  Judgment  was  MatUr' 
given  for  the  Plaintiff. 


Sir 


Ff 


Sir 


220 
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Sir  Richard    Temple,  &c.  &    k 
Major,  &c.  de  Londrcs. 

commiffion-  n^E  tm  reference  per  U  Eop  it 

ersdelCu-      *}   ^^    |ftJ    5^33    g    ^atOllS. 

S«VS     310  coiroenent  enfem&.e  ce  ^ermc 

laool.  per  £tt  it  ©fmmj^il  Bel  Serjeants-Inn 
annum  li-  jn  Fleet-Street,  €t  le  foie  quefrtClt 
able  a  payer  ^  Beljate  fa  fUjt,.  ait  leS  Ctfftflffft' 

rebuiTdXper  fioners&css  Cuftoms  %?  Hop  con- 
"  de,  ■  fftttite  per  letter  patents  fotu>0 
nJifcs,  pur  u  gratia  feal  ooe  picm  potar  9  att-- 
iour  diaries,  ffffifa*  ft  manaire  £  caufe  tscffve  CGI- 
3  Ncif.  Abr.  m  9  m^  m  cuftoms  $  £)utie0, 
s7J',s'aik  $ al  appoint  inferie? SDflScersi rouli0 
If.  616. '  lour  mains  $  recant  9  a  remoter 
isaik.  i5«.  cur,  $  a  Boner  Cerements,  ooe  Bt^ 
169,198,^-  uers  auter  potarg  exemptions  $  p?t= 
5  Mod.  368.  fel!e5!jCSi   jffopent   taraWe  en  Je 

<>  Mod.  sod.  Towerward  fn  Londres  0U  110  eMCU* 

tont  en  le  Cufifom^oure  la,  Ies 
Bits  potar0  i  authorities,  pur  lour 
falarics  Be  1200 1.  per  annum  grant 
al  eur  per  le  Hits  letters  patents 
pur  Jour  care  $  papnes  en  ic  Bit  fet- 
Utce,  per  le  nofme  Bes  annuities 
ou  ralaries,  a  le  payment  Bel  affefp 
tnent  grant  per  as  Be  parliament 
pur  uuiltnntr  Bt0  Sljips,  g  per  lau> 
tcr  as  pur  tfjftattHtiig  le  arrm>,  per 
tttttut  tout0  terre0,  ax.  aitiutittcg, 
offices  (auter  que  i^ilitarp  SDfficcs 
$  ©ffices  reiatiim  a  le  !3aup  fottli0 
le  com  maim  Bel  ipault  aantiral,  $ 
Offices  Beins  it  Jt)ouujolB  Be  fa  i^a- 
ittff)  profits,  $  touts  auter  real  $ 
perfonal  eftatc0,  font  require  Be= 
ftrc  alFcfie  acins  Ies  refpeaioe  pa- 
riftjes  egalmcnt  per  uu  pouno  rate, 
pur  Ies  Commiffioncrs  futt  urge, 
que  le  parol  (offices)  ne  crtena  al 
eur,  $  ies  auter  parol0  (annuitie0 
profits  $  perfonal  eft atcs)  ne  poient 
faire  eur  taralile  en  le  Bit  COarB, 
car  iis  enfuont  iour  perrons.  €t 
quant  al  uarol  SDfficcs,  futt  argue 
que  ttn  SDfttee  eft  un  ffateo  sorouia-- 
rp  charge  ofce  perpetuity,  9  le  buff-- 

riefiS  Be  CCft  implOPItl't  eft  pro  hac  vice 
tantum,  OCllO'UCl  CtcaiOH,  9  it  Utat= 

tcr  Be  ceo  net!  perpetual*  €t  itv  ml 
ef  ente.ro  Beftre  cljarge  pzeter  e-- 
ilates  real  $  perfonal,  come  appiert 
per  ies  natols  ($  auter  real  $  per-- 
foiml  eftates)  €t  le  as  parte  eraff= 
ment  enteiwant  a  Boster  certain  Bi= 
legions  (j  eument  sefcriutionjs  Be«s 
cljofes  liable  a  le  ta.e  $  atTeirment* 
<St  ceil  appiert  au.rt  per  auter 
rats,  que  inteuBont  a  ccmpie&etroec 
i  im-- 


Sir  Richard  cTewple,    &c.  "and  the 
JSiayor,  (jc.  of  London. 

ON  a  Reference  by  the  King  to  all  %?£$%£ 
the  Judges  and  Barons.  They  met  "lith/s^ 
together  this  Term  in  the  Dining-Hall  of  12.00 1.  per 
of  Serjeants  Inn  in  Fleetiireet.  And  the  Ann-  H"Me  u 
fole  Queftion  in  Debate  there  was,Whe-  p  t°theLT"? 


ther  the  Commifiioners  of  the  King's 


ing  of  Ships, 


Cuftoms  appointed  by  Letters  Patent  fir  belt  so- 
under the  Great  Seal,  with  full  Power  '<*'<<"• 
and  Authority  to  manage,  and  caufe 
to  be  collected  and  levied  the  Cuftoms 
and  Duties,  and  to  appoint  inferior 
Officers  under  their  Hands  and  Seals, 
and .  to  remove  them,  and  to  give 
Oaths,  with  divers  other  Powers,  Ex- 
emptions and  Privileges,  were  taxable 
in  the  Tower- Ward  in  London,  where 
they  executed  in  the  Cuftom-Houfe 
there  the  faid  Powers  and  Authori- 
ties, for  their  Salaries  of  1200/.  per. 
Ann.  granted  to  them  by  the  faid  Let- 
ters Patents,  for  their  Care  and  Fains 
in  the  faid  Service,  by  the  Name  of 
Annuities  or  Salaries,  to  the  Payment 
of  the  Affeffment  granted  by  Act  of 
Parliament  for  building  of  Ships,  and 
by  the  other  Act  for  disbanding  the 
Army  j  by  which  all  Lands,  Be.  An- 
nuities, Offices  (other  than  Military 
Offices,  and  Offices  relating  to  the 
Navy,  under  the  Command  of  the 
High  Admiral,  and  Offices  within  his 
Majefty's  Houfliold)  Profits,  and  all 
other  real  and  perfonal  Eftates,  are 
required  to  be  afTefled  within  the  re- 
fpective  Parifhes  equally  by  a  Pound- 
Rate.  For  the  Commifiioners  it  was 
urged,  that  the  Word  Offices  does  not 
extend  to  them,  and  the  ojher  Words 
{Annuities,  Profits,  and  perfonal  Eftates 
cannot  make  them  taxable  in  the  faid 
Ward,  for  they  follow  their  Perfons. 
And  as  to  the  Word  Offices,  it  was 
argued,  that  an  Office  is  a  ftated  and 
ordinary  Charge  with  Perpetuity,  and 
the  Bufinefs  of  this  Employment  is 
pro  hac  vice  tantum,  of  new  Erection, 
and  the  Matter  of  it  is  not  perpetual. 
And  here  nothing  is  intended  to  be 
charged  befides  Eftates  real  and  perfo-* 
nal,  as  appears  by  the  Words  Qattd 
other  real  and  perfonal  Eftates').  And  the 
Act  fpeaks  exactly,  intending  to  give  cer- 
tain Directions  and  evident  Descriptions 
of  the  Things  liable  to  the  Tax  and  Af- 
feffment. And  this  appears  alfo  by  0- 
ther  Ads  which  intend  to  comprehend 
Ira- 
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implopmentg  9  ferDiccs  que  ne  font 
offices,  come  le  aa  ne  25  re  Eop 
pur  le  p?cuentton  Dcs  Damages  pec 
le  ©?ciDtO  tic  poperp,  la  particu- 
lar mention  eft  fait  Dcs  falarics, 
tuarves,  trttff  $  impioimicnt*  Del 
cutter  part  fuit  nit  que  leg  pnrols 
annuities,  profits,  $  perfonal  e= 
ffate,  en  less  Dtts  aas,  font  le  Dit 
falatp  ou  annuity  chargeable*  $0t$ 
le  parol  f  offices ;  futt  pluis  p?inci= 
palment  tierce*  ^eg  il  futt  confelTe 
que  en  leg  pluis  ffria  interp?etati- 
on  De  ceo  cc  ne  fuit  tin  office  De  quel 
un  affire  rjifoit*  $^es  fuit  Deins  le 
intent  De  celt  aa  que  fait  cljefcun 
cijofe  cljatrjeable  que  ne  fuit  ce= 
cept,  pur  fttppo?t  le  common  futr- 
Detu  Ct  le  eeception,  fait  ceo 
clear,  car  offices  milttarp  $  rela= 
tinrj  al  nafy>  ne  Tout  ttel  offices  pur 
queue  un  affife  rjift,  unco?e  ils  font 
per  les  aas  appel  offices  $  ertoyent 
en  le  jttDrjment  Del  parliament 
cljarrjeable  ft  ne  fuiflont  ercept*  Ex 

exceptio  probat  regulam  in  cafibus  non 
exceptis.     et  tOtttS  leS  3ttUiCCS  $ 

•Batons  fueront  Del  mefme  opini- 
on, u  iffint  certifie  al  ftot>  foubs 
cljefcun  De  lour  mains. 


Imployments  and  Services  which  are 
not  Offices,  as  the  Ad  of  25.  of  this 
King,  for  the  preventing  of  Damages 
by  the  Growth  of  Popery,  there  par- 
ticular Mention  is  made  of  Salaries, 
Wages,  Truft,  and  Employment.  On 
the  other  fide  it  was  faid,  that  the 
Words  Annuities,  Profits,  and  perfonal 
Efiate  in  the  faid  Ads,  make  the  faid 
Salary  or  Annuity  chargeable.  But 
the  Word  Offices  was  more  principally 
urged.  But  it  was  confefled  that  in 
the  moft  ftrid  Interpretation  of  it,  this 
was  not  an  Office  for  which  an  Affife 
lay.  But  it  was  within  the  Intent 
of  this  A&,  which  makes  every  Thing 
chargeable  which  was  not  excepted,  to 
fupport  the  common  Burden.  And  the 
Exception  makes  this  clear,  for  Offices 
Military,  and  relating  to  the  Navy, 
are  not  fuch  Offices  for  which  an  Affife 
lies,  yet  they  are  by  the  Ads  called 
Offices,  and  were  in  the  Judgment  of 
the  Parliament  chargeable,  if  they  had 
not  been  excepted.  Et  exceptio  probat 
regulam  in  cafibus  non  exceptis.  And  all 
the  Judges  and  Barons  were  of  the 
fame  Opinion,  and  fo  certified  to  the 
King  under  each  of  their  Hands. 


Ff  z 
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Mr.  FaringtonV  Cafe. 


Bail  dun  in-  T_J  E  was  indicted  of  Murder  at  the 
diftpcr  |-|   Quarter-Seffions  for  the  County 

murder.  ^  ^y^^  ^d  thereupon  committed 
to  Gaol  j  upon  an  pQfy&$M  CO?pit0 
he  was  brought  to  the  Bar  of  the 
ialltlX'S  15enC()  this  Term,  whither 
the  Indiclment  was  removed  by  Cet= 
tI0?att,  and  after  having  been  arraign- 
ed thereupon  and  pleaded  (JBott  CUl.) 
he  prayed  to  be  bailed,  which  the 
Court  granted,  being  fatisfied  by  feve- 
ral  Affidavits  there  was  good  Reafon 
for  it,  and  thereupon  four  fufficient 
Perfons  became  Bail  CORPUS  p?0  £0?= 


PG?e,  and  a  Trial  at  Bar  ordered  to  be 

had.     But  it  being  afterwards  prayed 

that  a  Jury  might  be  ftricken  by  the 

Clerk  of  the  Crown  out  of  the  Book  of 

Freeholders,  as  is  ufual  by  the  Secondary 

in  Civil  Caufes  upon  Trials  at   Bar,  it 

was  denied  by  the  Court  as  contrary  to  En  capital 

the   Courfe  of  the   Court  in  capital  Caufes  leju- 

Caufes,  and   agreed  to   be  fo   by  the  gjjj^j™* 

Clerks  and  Counfel,  who  affirmed    it  ]eClerkPde 

was  denied  in  the  Cafes  of  JFtt^ljatttg  Crown. 

and    £>  Catnip  after    Direction    to 

fearch  Precedents,  and  report  that  none 

could  be  found. 


An:.  1S0. 


Lewis  verfus  Wallis,  in  1)et. 

Fore^nat-      T    €  Cilft  COtttl  iippeatOtt  fttt  tttO= 

tachm-t  dir-  1_>  ticrn  fuit  ttel,  Wallis  futt  inuet 

charge  pur     flj  Snell  Itt  500  1.  $  ett  patt  Del  fattf= 

SEfiwT  fnction  U  affile  tut  net  Due  a  Ittp 

Sanr.  &Cl    220 1.  fJtl   ttCl  fttmttie,    pit   U It 

1  Nclf.  Abr.  Parker  :  Lewis  ap?e£  apaitt  Utt  Det 

asi,  284,     ad  250 1.  moment  Debit  a  lap  pet 
&c-  Wallis,  leDp  tut  pletnt  en  le  Cotttt 

De  (HtCOtttS  Del  Londres  fcetg  Wallis, 
(J  ap?e0  fUirffCfr  que  Parker  futt  tnDet 
al  Wallis  ut  fupra,  $  pet  pjocefa  Del 
fojretn  attacljm'taD  leDtt  Det  attach 
en  le  mams  Del  Parker.  Sneii  opantceo 

mttbatlpttt  Wallis  alaStOlt  Del  Lew- 
is, (t  ap?CS  pO?ta(l  Hab.  Corp.  put  te-- 

mofce  cell  aatott  in  b.  r.  $  Sneii 
4  De- 


Leuais  againft  Wallis,  in  Debt. 

TH  E  Cafe  as   appears  on  Motion  Foreign  At- 
was  thus,  Walks  was  indebted  to  ***»«»*  &/- 
Snell  in  500/.  and  in  Part  of Satisfadi-  gS^f  ' 
on  he  affigned  a  Debt  due   to  him  of  J^'Jana. 
220/.    or  fome  fuch  Sum,    from  one 
Parker  :    JLeww    afterwards  having  a 
Debt  of  250  /.  duly  owing  to  him  from 
Wallis,  levies  a  Plaint  in  the  Court  of 
the   Sheriffs  of  London  againft  Wallis, 
and    then  fuggefts   that    Parker    was 
indebted     to     Wallis    ut    fupra ,    and 
by    Procefs    of   foreign    Attachment 
has    the   faid   Debt   attached    in   the 
Hands   of  Parker.     Snell  hearing  this 
put  in  Bail  for  Wallis  to  Lewis's  Acti- 
on,   and    afterwards    brought    a   Ha- 
beas   Corpus    to    remove    this    Action 
into  the    King's    Bench,    and     Snell 
be* 
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Det  aflignc 
en  (atisfa&i- 
on  dun  auter 
debtneftly- 
able  al  at- 
tachment 
pur  le  dec 
del  aflignor. 


Apres  Hab. 
Corpus  fur 
una&ionpur 
forrein  at- 
tachment & 
bail  acept  en 
B.  R.  le  fo- 
rcin  attach- 
ment eft  dif- 
chargc. 


Defieiipoit  bail  pur  Wailis  la,  t 
Lewis  Declare  in  b.  R.  fur  ceo.   a» 

p?e0   Ceo   Wallis    DeUatlt    Raymond 

Suffice  Declare  que  il  ne  confentaff 
a  le  bail  fur  le  fon-ctn  attac&ment, 

ite  a  Ie  Hab.  Corp.  mes  que  tcut 
fait  fait  fang  Ton  u^oitie  ft  p?ia  que 

procedendo  fctXGit  fftlHlt  fl  le  ilglOlt 
£l\  Londres.  &UZ  fait  iTtailt  per 
Raymond  fur  CCO,  $  COIlfiOent  aile= 

(ration  que  mil  bail  pu  ffoit  effte 
p?ife  en  abfence  Del  DefenDant  en 
tin  fo?rein  attachment  nift  en  le 
pierence  Del  Sn'r  99a  jo?,  necdiffen- 
tiente  le  DefenDant  en  le  p?efence 

Del  t!it  ©It'r  S^ajD?.  ©tie  ceff  pro- 
cedendo, Wallis  confeife  leott  asion 
en  Londres,  $  Lewis  ao  augment, 
ftSneiicome  Ton  bail  apjes  p?ife  en 
execution,  ftpurreoemptton  De  fon 
co?p£f  papaft  ie  Due  net  a  Lewis.  Ceil 
matter  effeant  Difclofe  $  ie  beritp 
lie  ceo  apparent,  fur  ©per  Del  coun* 
rei  De  touts  less  parties;  ie  Court 
fuit  Del  opinion,  que  apjes  Ie  of* 
fiftnment  per  Wallis  al  Sneii  Del  Det 
te  Parker,  ceo  fuit  en  beritp  Ie  D?oit 
ft  property  Del  Sneii,  ft  que  Ie  tiit 
Wallis  naD  riens  en  ceo  fo?fque  en 
truff  pur  Sneii,  $  ceo  Doit  effre  0 
iotu  oeffre  tffllnt  fur  monffrans  De 
ceo  Debant  le  S>n'r  SI9aioj  folonquc 
le  courfe  la*  <&t  ceo  ami  ao  obtain 
o?e  en  touts  courts  allowance  per 
ionty  ufage*  £>onque  ceo  bail  per 
Sneii  fur  ie  fojein  attachment  fuit 

quad   per  Wallis  ft  per  foil  atfCllt,  $ 

quant  ceo  fuit  fait  le  fo?ein  nttacl> 
merit  $  touts  p?occebina;s  fur  ceo 
fuit  fim'e,  car  le  fomn  attacljment 
naD  auter  fine  fo?fque  a  compel  ap- 
pearance Del  DefenDant  al  original 
action,  ft  quant  le  caufe  fuit  apjrs 

remODeiCP  per  Habeas  Corpus  ft  bail 

rntfe  tcp  per  Sneii  fur  que  le  plaintiff 
ao  Declare  que  eft  un  acceptance  Del 
fcail,  ceft  court  eft  poiTetTe  Del  caufe 
ft  mil  fuirpftion  Dei  DefenDant  cu= 
ftera  Ie  court  Del  jurissDiSion  ft  .re* 
fto?e  Ie  caufe  a  ie  inferio?  court, 
que  ne  ferra  permit  a  niftier  obe 
ceff  court,  fpecialmcnt  en  tie!  cafe 
come  tcp,  ouappiert  que  Ie  Drfmne 
futt  per  Wallis  a  DefrnuDer  Snell  oe 
Ie  fattsfaaion  que  ii  aD  owjpi  a  Im> 

pur  part  De  foil  Det;  Ergo  fuperfe- 
deas  fuit  aitiirD  fii  procedendo  quia 
Improvide    emanavit,    per     quel     le 

juBijment  ft  touts  les  p^occeDingS 

£11  Londres  fllCCOnt  t*0tD  (coram  non 

judke)  ft  reftitution  o^Dcr  oefirc  fait 
al  Sneii,  ft  Lewk  refintjufe  a  p?cce= 
Der  fur  fon  action  remove  en  cift 

Court  per  Habeas  Corpus,  3-  JJUCl 
Snell  ffijt  bait 


became  Bail  for  Wallis  there,  and 
Lewis  declared  in  £.  R.  thereupon. 
After  this  Wallis,  before  Judge  Ka.fr 
mond,  declared  that  he  did'not  confent 
to  the  Bail  on  the  foreign  Attachment, 
nor  to  the  Hab.  Corp.  but  that  all  was 
done  without  his  Privity,  and  prayed 
that  a  'Procedendo  might  be  granted  to 
the  Action  in  London;  which  was  grant- 
ed by  Raymond  thereupon,  and  on  con- 
fident Allegation  that  no  Bail  could 
be  taken  in  the  Abfence  of  the  Defen- 
dant in  a  foreign  Attachment,  unlefs 
in  the  Prefence  of  the  Lord  Mayor ; 
nor,  if  the  Defendant  diffented,  in  the 
Prefence  of  the  faid  Lord  Mayor.  On 
this  Procedendo  Wallis  eonfefTed  the  faid 
Action  in  London,  and  Lewis  had  Judg- 
ment, and  Snell  as  his  Bail  afterwards 
taken  in  Execution,  and  for  Redemp- 
tion of  his  Body  paid  the  Debt  due 
to  Lewis.  This  Matter  being  difclofed, 
and  the  7  ruth  of  it  appearing,  on 
hearing  of  Counfel  on  all  fides,  the 
Court  was  of  Opinion,  that  after  the 
Alignment  by  Wallis  to  Snell  of  Par- 
ker's  Debt,  it  was  in  Truth  the  Right 
and  Property  of  Snell ;  and  that  the 
faid  Wallis  had  nothing  in  it,  but  in 
Truft  for  Snell ;  and  it  ought  to  be 
allowed  to  be  fo  on  fhewing  of  this  be- 
fore the  Lord  Mayor,  according  to  the 
Courfe  there.  And  this  now  has  ob- 
tained Allowance  in  all  Courts  by  long 
Ufage.  Then  this  Bail  by  Snell  on 
the  foreign  Attachment  was  qttafi  per 
Wallis,  and  by  his  Affent,  and  when 
this  was  done,  the  foreign  Attachment, 
and  all  Proceedings  thereupon  were 
ended,  for  the  foreign  Attachment  has 
no  other  End  than  to  compel  the  De- 
fendant's Appearance  to  the  Original 
Action,  and  when  the  Caufe  was  af- 
terwards removed  hither  by  Habeas 
Corpus,  and  Bail  put  in  here  by  Snell, 
upon  which  the  Plaintiff  had  declared, 
which  is  an  Acceptance  of  the  Bail, 
this  Court  is  pofTeffed  of  the  Caufe, 
and  no  Suggestion  of  the  Defendant 
fhall  ouft  the  Court  of  the  Juris- 
diction, and  reftore  the  Caufe  to  the 
inferior  Court,  which  fhall  not  be  per- 
mitted to  joftle  with  this  Court,  efpe- 
cially  in  a  Cafe  like  this,  where  it 
appears  that  the  Defign  was  by  Wallis 
to  defraud  Snell  of  the  Satisfaction 
which  he  had  affigned  to  him  for  Part 
of  his  Debt.  Therefore  a  Superfedeas 
was  awarded  to  the  Procedendo  quia 
improvide  emanavit,  by  which  the  Judg- 
ment, and  all  the  Proceedings  in  Lcn~ 
don  were  void  Qcora?n  non  fadice)  and 
Reftitution  ordered  to  be  made  to 
Snell,  and  Lewis  left  to  proceed  on  his 
Action,  removed  into  this  Court  by 
Bab,  Corp.  jto  which  Snell  was  Bail 


A  Debt  af- 
figned  in  Sa- 
tisfaction of 
another  Debt, 
is  not  liable  to 
an  Attach- 
ment for  the 
Debt  of  the    ^ 
AJJignor. 


After  Habeas 
Corp.  on  an 
Acfion  by  fo- 
reign Attach- 
ment, andBail 
accepted    in 
B.  R.  the 
foreign  At- 
tachment is 
difcharged'. 


Ie 


King 
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Ejeamcnt. 

Chart  del 
Pedigree  nul 
evidence  de 
luy  mefme 
a  prover  di- 
fcent. 
Vide  ant. 
164,  &c. 


Office  neft 
concludant 
evidence 


JLe  King  LeJJee  del  Countee  de  Tha- 
net  verfus  Fofter. 

EB  tin  trial  al  bat'  put  tcrres  en 
IC  COUUtP  Bel  Everwick,  per  tilt 

3!urp  Oel  Hit  County,  le  Countee 
fefoit  foit  title  pet  tin  Bone  en  tail 

per  le  ROP  E.  2.  nl  Robert  Be  Clif- 
ford $  les  Ijeireg  tie  Ton  co?p0»  Ct 
a  p^ofcer  lup  Oeffre  Ijjetr  tiel  co?ps 
oel  nit  Robert  u  pjoottce  tut  cljart 
Be  foit  peOigree,  que  ueciuant  iup 
Bel  tsit  Robert  monffre  luv  DeftYe 

fOU  Ijeir*     €t  @>ie  William  Dugdale 

ft  autrrs  rpcrattlts  effeant  jure,  1I0 
affirmopent  que  le  cljatt  fuit  Be? 
Buce,  lM0  recoms  ft  ie  ancient  \\- 
Bers  en  le  office  ties  Ipcraults* 
99es  Jc  Court  ne  alloto  ceft  pur  z- 
BiBence,  fans  monfftans  ties  Ii= 
B?es  $  rrco?os  tic  qucr  ceo  fuit  Be- 
ouce^4ap?e0  tin  ancient  ltB?e  futt 
monffre  per  eue  les  contents  Be 
quel  terminal!  en  le  an  1582.  que 
fuit  ailota  pur  eoioence,  ft  confirm 
malt  le  peBigree*  Del  auter  part 
fuit  aileBge,  que  le  reoerfion  fuit 
grant  ljo?s  le  cojone  per  h.  6.  a! 
Thomas  mi  Ocs  ancefto?s  oel  Bit 
Countee,  $  que  George  jaBcs  Coum 
tee  Oe  Cumberland,  que  fit  ft  Ijeir  al 
Bit  Thomas,  per  JFine  ft  EecoOerp 
an  cottuep  less  terre0  in  qucttiott 
one  auter0  grano  pofleffions  al 
Francis  foit  frere,  fouos  quel  le  De- 
fenoant  claim,  $  que  Btoets  offi- 
ce0  tam  en  le  temps  oel  e.  4.  fuit 
trooe  que  le  fecffee0  en  trull  Oel 

Thomas  fttetont  ftifie  ett  fee,  quam 

per  le  office  ap?cs  le  mo?t  Oel  oit 

George  7  Jac.  (que  rccitele  oit  grant 

al  Thomas  per  H.  6.  mtS  fatlS  afCtttl 

Bate  011  atttrr  ccrtattttp)  lefeiftti 
Oel  George  en  fee  fuit  ttoBe,  ft  le 
oit  fine  ft  rceooerjn  %  ceo  fuit  re- 
fpono  per  le  Counfel  Oel  oit  Cottm 
tee,  que  ft  afcun  tiel  tyrant  futt  fait 

per  H.  6.  al  Oit  Thomas  COHte  le  Oit 

office  n  Jac.  affirm,  ttnco?e  ceo  futt 
tcfume  per  M  oe  Parliament  33 
h.  6.  ^-  le  rcoerfion  per  cell  3S  re- 
sell en  le  cojone,  ft  apjes  mil  tiel 
grant  poet  eftrc  fait  al  Thomas,  car 
tl  momft  ocBant  le  aa-Bc  Eefttmp= 
tiott  que  tie  futt  Oetun  Donque  fuit 
urge  que  oeuant  le  ag  Be  Eerump= 
tion,  Thomas  no  Biurontitttte  le 
tail,  ft  que  Bryant  ce  oifcontinu= 

atlCe,    John     le     fit0    Oel     Thomas 

futt  attaint  oe  treafotn  €t  ca= 
incut  tl  fuit  relfo?e  per  3»  Oe 
1  h.  7.  en  fault  ft  al  touts  fe0  pofleO 
lion  uncoae  ceo  ne  fntt  ufctttt  re- 
1 .  nttttet 


King  LcfTcc  of  the  Earl  o£cThauet 
again  ft  Fqfter. 

IN  a  Trial" at  Bar  for  Lands  in  the  EjeBment. 
County  of  2ork,  by  a  jury  of  the 
faid  County,  the  Earl  made  his  Title  %"pJfj££ 
by  a  Gift  in  Tail  by  King  E.  2.    to  $££■*"'. 
Robert  of  Clifford,  and  the  Heirs  of  his  feif  to  prove  a 
Body.     And    to  prove  himfelf  to   be  Dfant. 
Heir  of  the  Body  of  the    faid  Robert, 
he  produced  a  Map   of  his  Pedigree, 
which  deriving  him  from  the  faid  Ro- 
bert, mewed  him  to  be  his  Heir.     And 
Sir  William  Dugdale  and  other  Heralds 
being  fworn,  they   affirmed  that   the 
Map  was  deduced  out  of  the  Records 
and    ancient    Books    in    the  Herald's 
Office.     But  the  Court  did  not  allow 
this  for  Evidence,    without  (hewing  of 
the  Books  and  Records  from  which  it 
was  deduced,    and  afterwards  an  anci- 
ent  Book   was  ftiewn   by   them,    the 
Contents  of  which  ended  in  the  Year 
1582.  which  was  allowed  for  Evidence, 
and  confirmed  the  Pedigree.     On  the 
other  fide   it  was  alledged,    That  the 
Reverfion    was   granted    out    of  the 
Crown  by  H.  6.  to  tfhomas,  one  of  the 
Anceftors  of  the  faid  Earl,    and  that 
George,  late  Earl  of  Cumberland,   who 
was  Heir  to  the  faid  Thomas,  by  Fine 
and  Recovery  had  conveyed  the  Lands 
in  Queftion,  with  other  great  Pofleffi- 
ons,     to   Francis   his  Brother,    under 
whom  the  Defendant  claimed,  and  that 
divers  Offices,    as  well  in  the  Time  of 
E.  4.  were  found  that  the  Feoffees  in 
Truft  of  Thomas  were  feifed  in  Fee,  as 
by  the  Office  after  the  Death  of  the 
faid  George,  7  Jac.  (which  recites  the 
faid  Grant    to  Thomas   by   H.  6.    but 
without  any  Date  or  other  Certainty) 
the  Seifin  of  George  in  Fee  was  found, 
and  the  faid  Fine  and  Recovery.     To  An  Office  h 
this  it  was  anfwered  by  the  faid  Earl's  not  comiufim 
Counfel,  That  if  any  fuch  Grant  was  BbWm* 
made  by  H.  6.  to  the  faid  Thomas,  as 
the  faid  Office  of  7  Jac.  affirms,  yet  it 
was   refumed  by  Act  of  Parliament, 
33  H.  6.    and  the  Reverfion    by  this 
Act  revefted  in  the  Crown,  and  after- 
wards no  fuch  Grant  could  be  made  to 
Thomas  ;  for  he   died  before  the    Act 
of  Refumption,  which  was  not  denied. 
Then   it  was  urged,    that  before  the 
Adt  of  Refumption  Thomas   had  dif- 
continued  the  Tail,    and  that  before 
this  Discontinuance,   John,  the  Son  of 
Thomas,  was  attainted  of  Treafon.    And 
though  he  was  reftored  by  the  Act  of 
i  H.  7.  in  Blood,  and  to  all  his  PofTeffi- 
ons,  yet  this  does  not  make  any  Re- 
mitter 
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mittte  a  Ie  (all,  $  pet  conrcqucr.ee 
il  as  fee*  Ct  ceo  ami  ne  fuit  Benp 
per  !e  Courtfel  ce  fe  Cfiuntee*  spess 
i!0  rrroonDontqneni  pointer  BtTcent 
UeI  John  fon  iflue  fuit  temit  a  le 
tntfe,  $  le  retferficn  effennt  reffoje 
a  lecojoneper  1  ^ct  tae  Reumiptfon 
it  cafe  effcit  come  e!  fuit  al  tcmrg 
Bel  grant  Be!  e.  2.  a-  pet  confe* 
mtcrice  George  ne  puiifoft  alien  pet 
fine  ou  tecotetp,  s  iffiut  la  tetre 
HifcenDoft  ai  Bit  leffoj,  $  Be  celt 
opinion  fuit  le  Court,  $  Bircot  ie 
Jmv  aceojBant*  9gz$  BerBiS  fuit 
Bone  put  le  DefenBant,  pet  ie  3iu= 
tp  confident  Be  gcntilljomcss  Be 
quality.  €t  ap?es  BtBrtg  motions 
T^\Ty  fucront  fait,  put  un  ncBel  tttal 
eaLntS,"-  mtttnnt  afiBe  IcBttBctBicL   m$ 

ment  lever-  lC  COtltt  COIlBUtCailt  qttCCC  ftltt  tttt 
dia  done  en-  ttiill  0  iC  BattC,  $  CI1  Ult  SSIOH  BC 
vcrsledzrec-  jgjggmgHt  OU  lC   ttifil  lt€  ftttt  Hit  fi-' 

court  en     mil  bnrre,  Ben?  le  motion,  coment 

muter de       ttUlt    lC   COUtt  Deflate  lOUt  001111* 

ley.  0110  enccntcr  le  BetBtS* 


Novel  trial 


mitter  to  the  Tail,  and  by  Confequence 
he  had  a  Fee.  And  this  alfo  was  not 
denied  by  the  Earl's  Counfel.  But 
they  anfvvered,  That  on  the  firfl:  Dif- 
cent  from  John,  his  IfTue  was  remitted 
to  the  Tail,  and  the  Reverfion  being 
reftored  to  the  Crown  by  the  Act  of 
Refumption,  the  Cafe  flood  as  it  was 
at  the  Time  of  the  Grant  of  E.  2.  and 
by  Confequence  George  could  not  alien 
by  Fine  or  Recovery,  and  fo  the 
Land  defcended  to  the  LefTor ;  and  of 
this  Opinion  was  the  Court,  and  di- 
rected the  Jury  accordingly.  But  Ver- 
dict was  given  for  the  Defendant  by 
the  Jury,  confiding  of  Gentlemen  of 
Quality.     And  afterwards  divers  Mo-  j  "er?Tr!£l 

■  J  ac  ^  •    i  ,  denied  in  E- 

tions  were  made  for  a  new  Trial,  and  jeffme„tl  tb> 
fetting    afide  the  faid   Verdict.      But  the  Verha 
the  Court  considering  that  this  was  a  """"  &'wrt  a~ 
Trial  at  Bar,    and  in  an  Action  of  E-  *£/£  JJf 
jectment  where  the  Trial  was   not    a  counhMai, 
final  Bar,   denied  the  Motion,  though  ter  of  Law. 
the  whole  Court  declared  their  Opini- 
ons againft  the  Verdict. 


Le  Cafe  ....  James  un  Non-con-    The  Cafe  of James,  a  Non- 

formift  Mimfter.  conformift  Minifter. 


Habeas  Cor-  nQE   Habeas  Corpus  tl  ftttt  pO?t 

pus  fur  com-  £}  m  je  QCOtirt,  $  fttt  tttlltttt  OUlt 

Ta&L  commitment  Be  Iup  fur  ie m  Be 
oxon  i7  SDjcon  17  Car.  2.  BtBers  erccpttong 
car.  i.e.  2.  fuetont p?ife* t.  sEUte  ne  apptertott 
vide  ant.  13,  H  ag  pjeaclj  en  unConuenticie  que 
!oo  &c"      flut  mention  e n  ie  Mittimus,   sed 

1  Ro  Rep    n<>n  allocatur,  cat  CCff  HCft  le  CtiUlC 

io3.pi.  47.  pitntujable  per  cell  aa,  mess  un  Bc- 
fcription  Be  pecfon  IpaWe  ai  pumu> 
ment  fi  ii  Beigne  Being  5  mtieg  Bun 
co?pojat  ion*  2.  jM  monftre  que 
il  Beitrne  ai  afcun  lieu  en  Ie  Coun= 
tp  Be!  Middiefex  Being  5  milcg  u 
Londres,  $  tl   fuit  commit  per 

leg    3!Uff!Cej5     Be     Middiefex,     ou 

Ie  as  require  que  il  foit  com- 
mit per  leg  refpegtBe  aumceg 
Be  CountD  ou  il  Beiirnoit*  ^.  Be 
ftttt  monffre  que  il  fietrpie  Being 
Poft.1Z6,  jc?s  cinque  mj|egj  ap?C0  ii  an  pjcaclj 
*>h  -34-  m  m  cccnBenticle*  €t  ces  Bettr 
rrceptiong  fucront  alloto.  $  fur  ceo 
ii  ftut  nifcljarjye,  meg  piinctpalnft 
pur  le  feconB  exception  5  qusre  Be 
tierce* 


O 


N  Habeas  Corpus  he  was  brought  Hab.  Corp. 
into  Court,    and  on   the  Retorn  ** a  &"""'*- 
of  a  Commitment  of  him  on  the  Adt  of  Oxford  Act 
Oxford,   17  Car.  2.    divers  Exceptions  of  1 7  Car.  z. 
were  taken.     1.  That  it  does  not  ap-  c.  2. 
pear  that  he  had  preached   in  a  Con- 
venticle, which  was  mentioned  in  the 
Mittimus ;  fed  non  allocatur ;  for  this  is 
not  the  Crime  punifliable  by  this  Acf, 
but  a  Defcription  of  a  Perfon  liable  to 
the    Punifliment,   if   he   come  within 
5  Miles  of  a  Corporation.    2.  It  is  not 
fliewn  that  he  came  to   any  Place  in 
the  County  of ' Middiefex,  within  5  Miles 
of  London,    and  he  was  committed  by 
the  Juftices  of  Middiefex ;  whereas  the 
Act  requires  that  he  be  committed  by 
the  refpedive  Juftices  of  the  County 
where  he  came.     3.  It  was  not  fhewn 
that  he  came  within  the  5  Miles   after 
he    had    preached    in    a    Conventicle. 
And  thefe  two  Exceptions  were  allow- 
ed, and  thereupon  he  was  difcharged, 
but  principally  for  the  fecond  Excep- 
tion.     §>n(Ere  of  the  third. 


Powel 


Powel 


zz6 
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Povvel  cerftis  Weeks.  Intr.  Trin.      Towel  againft  Weeh.   Entred  Trie. 
34  Car.  2.  Rot.  66  2.  34  Car.  2.  Rof.  66  2. 


x  Nclf.  Abr, 
(S75.pl-  2. 
Skinner  85. 
Aftion  qui 
tam  fur  le 
aft  del 
Oxon  17 
Car.  2.  c.  2. 
Ant.  225. 


Ncnconfor- 
mift  fubjeft 
al  penalty 
de4ol.  & 
imprifonm't 
purlemefme 
offence. 
Pott.  233, 
234. 


Leparifh  en 
quel  il  veig- 
noit  deins  5 
miles  dun 
corporation 
doit  cftrc 
fet  forth. 


UB  aafon  DC  23Ct  qui  tam  ftt?t 
pO?t  VetS  Weeks  for  U  3(t  U 
©COlt   17    Car.   2.  c.  2.  pui*   U    fC= 

fftatnfng  ce  5i3oriconfo?mtff  S^iiu? 
{fcrjs  a  ucttynct  en  Co2po?attons 
futle  pertaltp  oel  40 1.  LeDtfeiy 
Dant  picne  que  il  fair  commit  pec 
Ueur  Jufticcs  eel  pair  pur  vener  en 
Ie5itCo?po?atto!t  $  impjtron  per 
fpacc  tie  6  mots,  a  aver  que  Ie 
mefme  offence,  ©tic  ceo  le  plain- 
tiff oemur.  €t  refold  que  ie 
commitment  ne  toil  I'aaton  Del  in- 
former pur  le  40 1.  Car  le  as  tnfltff 
nmbiDeur  penalties  a  Beterrer  ie 
Conimiffion  Del  offence*  Donque 
fuit  urnre  que  \z  Declaration  ne  ftut 
bone,  car  ceo  ne  affirm  p?ccifement 
que  ie  SDcfenoant  aD  p?eacij  al  tin 
Conventicle,  mes  roiement  per 
Hod  De  recital,  per  (Cum)  Ct  ceo 
eff  part  Del  offence  $  traverrable : 

Sed  non  allocatur,  Car  CCO  Iieft  Of= 

fence  punifbabie  per  cell  aft,  fe& 
folement  tin  Defcrtption  Dun  petfott 
liable,  01  commit  Ie  offence,  que 
eft  a  vener  Deins  5  miles  Dun  Cor- 
poration* Ct  ergo  le  preacbinrj  at 
tut  Conventicle  neft  traverfablc 
(car  neff  le  point  Del  aaion)  mes 
fur  Ie  mi  debet  il  Doit  cftte  prove  a 
mainteiner  Ie  agion*  2p?es  fuit 
move  per  Poiiexfen,  que  le  offence 
neft  bicn  monftre,  car  iieft  Dit  fole-- 
ment  que  Ie  DefenDant  veirjnott  at 
Cttp  De  Briftoi,(rneft  allcDixe  a  quel 
panfb  Deins  Ie  City  oti  Debo?s,  que 
Doit  effre  monftre,  car  les  pauses 
Del  Iparifi)  ctt  Tcffence  eft  commit 
Doient  aver  tut  tierce  part  Detpe- 
naitp  per  Ie  Dit  aSL  Ct  Curia  fuit 
De  merme  opinion,  $  juDgmeut 

quod  querens  nil  capiat  per  billam. 


AN  Action  of  Debt  qui  tam  was 
brought  againft  Weeks  on  the  A& 
of  Oxford  1 7  Car.  2.  c.  2.  for  the  re- 
ftraining  of  Nonconformift  x'vlinifters 
from  coming  into  Corporations  on  the 
Penalty  of  40  /.  The  Defendant  plead- 
ed that  he  was  committed  by  two 
Juftices  of  the  Peace  for  coming  into 
the  faid  Corporation,  and  imprifoned 
for  the  Space  of  9  Months,  and  aver'd 
it  to  be  the  fame  Offence.  On  this 
the  Plaintiff  demurred.  And  it  was 
refolved  that  the  Commitment  does 
not  take  away  the  Action  of  the  In- 
former for  the  40  /.  for  the  Act  infli&s 
both  Penalties  to  deter  the  CommhTion 
of  the  Offence.  Then  it  was  urged 
that  the  Declaration  was  not  good,  for 
it  does  not  precifely  affirm  that  the 
Defendant  had  preached  at  a  Conven- 
ticle, but  only  by  way  of  Recital,  by 
(w/ot)}  and  this  is  Part  of  the  Offence, 
and  traversable  :  Sed  non  allocatur  ;  for 
this  is  not  an  Offence  punifhable  by 
this  Act,  but  only  a  Defcription  of  a 
Perfon  liable,  if  he  commit  the  Offence, 
which  is  to  come  within  5  Miles  of  a 
Corporation.  And  therefore  the  Preach- 
ing at  a  Conventicle  is  not  traverfable 
(for  it  is  not  the  Point  of  the  Action) 
but  on  the  nil  debet  it  ought  to  be 
proved  to  maintain  the  Action.  After- 
wards it  was  moved  by  Poiiexfen,  that 
the  Offence  is  not  well  fhewn,  for  it  is 
only  faid  that  the  Defendant  came  to 
the  City  of  Briftol,  and  it  is  not  al- 
ledged  to  which  Parifh,  within  the  City 
or  without,  which  ought  to  be  fhewn  ; 
for  the  Poor  of  the  Parifh  where  the 
Offence  is  committed  ought  to  have  a 
third  Part  of  the  Penalty  by  the  faid 
Act.  And  the  Court  was  of  the  fame 
Opinion,  and  gave  Judgment  quod  que- 
rens nil  capiat  per  billam. 


An  ABion ' 
qui  tam  on 
the  Oxford 
AH  of  1 7  Car. 
2.  eap.  1. 


A  Nonconfor- 
mifi  fubjeff  t» 
the  Penalty  if 
40  I.  and  Im~ 
frifonment  for 
the  fame  Of- 
fence. 


The  Parifl) 
into  ivhl-h  he 
came  within 
5  Miles  of  a 
Corporation 
ought  to  be  fet 
forth. 


Seamier 


Seamier 
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Norff. 

1  Nclf.Abr. 

458.  pi.  13. 

Sec  1  Salk. 

169. 

1  Mod.  114. 


Common  ap- 
purtenant al 
un  mefluage 
cum  pertin. 
pur  uvers  le- 
vant &  cou- 
chant. 


Averment 
dun  vie  per 
neceflary 
implication 
fufficicnt. 


Seamier  verfus  Johnfon.  Intr.  Trin. 
34  Car.  2. 

TRefpafS  quare  claufum  fregit  & 
herbam  fuam  depaft'.  1LC  DefCIl-- 
tiant  pICDe  Qlie  J.  Ramfev,  diu  ante 

fe  trefpafs,  fuit  reific  turn  ancient 

meftiaffC  cum  pertinentiis,$  pjefcrifce 

pur  common  ne  pafture  en  le  cfofc 
nei  plaintiff  put  fes  aocrs  lenant 
$  concljant  rut  le  nit  ^effuarye, 

cum  pertinentiis,  ffift  title  a  la  fClllC 

tiel  Ramfey  pur  fa  Hie,  que  an  en- 
ter $  adhuc  feifita  exiftit,  $  COttfoej/  a 

lup  mcfmelenit^elfuairea  tolling 

Del  feme,  f  Jilfflfie  utendo  commuma 

praedici:',  fur  que  le  plaintiff  De- 
mur*    Ct  Sanders  pro  Quer'  Bifoit 

que  le  p?efcnption  ncft  bone,  cal- 
abers ne  poient  rffrc  Icnant  $  cou= 
cljant  fur  mi  93emian;e.  Holt  pro 
Def.  que  Iep?efcription  el!  toon,  sun 
99effuan;e  comp?cijenn  le  ciitttlaire 
que  poet  cftre  un  acre  on  pluis  fur 
que  less  aners  potent  elf  re  Icuant  $ 

COUCljant*    €t  per   Curiam  le  $& 

fenptton  eft  toon,  car  ceo  neft  corn* 
mon  appeimant  fen  appurtenant,  $ 
tiel  common  elf  tifttal  en  le  Conn* 
tp  ne  Lincoln  $  autet  Counties,  $ 
que  ceo  eft  maintenatole  melicur 
pur  aners  Icoant  $  coucnant  que 
autetment.  2.  jfuit  objea  que  le 
me  Del  Frances  neft  aner,  $  fi  el  foit 
mo?t  le  DefenOant  fon  lelfee  a  00- 

lUttt  natl  title:  S}j)e3  non  allocatur, 
Car  (adhuc  feifita  exiftit)  eft  &011C  H- 

Uftment  ne  fa  Die,  Dyer  304.  Cr. 

Jac.  622,  637,  662.  JUDgment  quod 
quer.  nil  capiat,  &c. 


Seamier  againft ^ohnfoju    Entered 
Trin.  34  Car.  2. 

TRefpafs    quare    claufum  fregit.,    B  Norfolk. 
herbam  fuam  depaftur.     The  De- 
fendant pleaded  that  J.  Ramfey,   long 
before  the  Trefpafs,  was  feifed  of  an 
ancient  Mefluage  with   the   Appurte- 
nances, and  prefcribed  for  Common  of 
Pafture,  in  the  Plaintiff's  Clofe  for  his 
Cattle,  Levant  and  Couchant  on  the 
faid  Mefluage,  with  the  Appurtenances, 
and  made  Title  to  the  Wife  of  Ramfey 
for  her  Life,  who  had  entred  cj?  adhuc  common. 4b- 
feifita  exiftit,  and  conveyed  to  himfelf  pm-tewi  to  a 
the  faid  Mefluage  at  the  Will  of  the  Mefluage 
Wife,    and  juftified   utendo   commuma  «""P«™n- 
prsditT.     Whereupon  the  Plaintiff  de-  Z^Tt^d 
murred.     And  Sanders  for  the  Plaintiff  Combaia. 
faid,    that  the  Prefcription  is  not  good, 
for    Cattle    cannot    be    Levant    and 
Couchant  on  a  Mefluage.     Holt  for  the 
Defendant,thatthe  Prefcription  is  good, 
and  a  Mefluage  comprehends  the  Cur- 
tilage, which  may  be  an  Acre  or  more, 
on  which  the  Cattle  may  be  Levant 
and  Couchant.     And  per  Cur.  the  Pre- 
fcription is  good,  for  it  is  not  a  Com- 
mon Appendant  but  Appurtenant,  and 
fuch  Common  is  ufual  in  the  County 
of  Lincoln,   and  other  Counties,    and 
that  this  is  maintainable  better  for  Cat- 
tle Levant  and  Couchant  than  other- 
wife.     2.  It  was  objected  that  the  Life  Aotrmenttf* 
of  Frances  is  not  aver'd,  and  if  fhe  be  Lfe  h  **• 
dead,    the    Defendant    her  Leffee   at  "JT'fj/ I»>pli- 
Will  hath  no  Title.     But  non  allocatur  ;  ZT  f"f'"~ 
for  (adhuc  feifita  exiftit')   is  a  good  A- 
verment  of  her  Life.     Dyer  304.  Cr. 
Jac.  622,  637,    662.      Judgment  quod 
quer.  nil  capiat^  &c. 


Gloc. 

a  Nclf  Abr. 

1285.  pi.  29. 

See  2  Mod. 

;i8. 

5  Mod.  246. 

4  Mod.  519. 


Goodwin  verfus  Brooks.  Intr.  Trin. 
34  Car.  2.  Rot.  927. 

TRcfpars  pur  pjiTcI  is  afportct 
ties  fourmaires  tiel  Plaintiff. 
5Le Defendant  juftificpur  ceo  que  il 
fuit  feifie  en  fee  Del  Chipping  Sudbu- 
ry $  Bun  ancient  market  la  cljefcuit 
3'cunp,  $  que  \\  $  touts  queue  elfate 
il  ati  ancient  life  naner  i  d.  pur 
djffam  centene  nei  fourniaijc  cp 
pofite  a  .  nenn?e  m  le  market, 
en  nofme  nei  pitching  penny  ft  fur 
cemal 


Goodwin  againft   'Brooks.    Entred 
'Trin.  i^Car.  2.  Rot.  927. 

TRefpafs  for  taking  and  carrying  a-  Glouceftcr. 
way  the  Plaintiff's  Cheefes.  The 
Defendant  juftified  for  that  he  was 
feifed  in  Fee  of  Chipping  Sudbury,  and 
of  an  ancient  Market  there  every 
Thurfday,  and  that  he  and  all  thole 
whole  Eftate  he  hath,  had  ufed  to  have 
id.  for  every  Hundred  of  Cheefe 
expofed  to  Sale  in  the  Market,  by 
Name  of  the  Pitching  Pem;y,  and  on 
G  g  Denial 
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Title  per 
prefcription 
doit  cVe 
exprefl'ment 
pur  temps 
dont,  &c. 


?Nclf.  Abr. 
576,  pi.  2. 

Vide  ant. 

200, 

Per  courfe 
dcB.  R.  14 
jours  doienc 
cftre  enter 
1c  telle  del 
primer  & 
returnc  del 
lecond  Scire 
Fae.  vers  le 
bail,  viz.  7 
jours  al 
mcins  enter 
Ic  telle  & 
returnc  del 
each. 


Le  Court  nc 
voit  confult 
le  Almanack 
pur  avoyder 
•on  juft  dc;. 


Denial  a  Detainer,  $  put:  it  Dit  i  a. 
pur  tut  centene  Del  foutraaije  e- 
ffeant  crpofe  la  a  Denote,  efteant 
DemanD  $  netiw  pap,  tl  Diffremte* 
Sue  Demurrer  reception  futt  p?ifc 
que  le  IDefeitDant  nan  fait  fuffictcnt 
title,  hapant  alleDge  ufiitje  He 
temps  D'ont,  sc.  ntes  folentcnt 
per  touts  qtteur  effate  if  aD ;  €t  De 
celt  opinion  futt  tout  le  Court,  $ 

3iUBffmeilt  pro  Quer. 

Lcvingfton  verfps  Stoner.    Intr. 
Mien.  34  Car..  2. 

EB  Scire  Facias  <0tt5  fe  Ml  flttt 
agree  per  le  Court  ales  Citrus 
que  per  Je  courfe  nel  Court  Doit  z- 
(!re  14  tours  enter  le  tefie  Del  p?i= 

titer  Scire  Fac.  $  le   rCtUrUC  Del  fC-- 

conD  viz.  7.  jours  enter  le  telle  $  re= 
turne  Del  eaclj  Scire  Fac.  ($  que  le 

Scire  Fac.  DOtt  tillC  put  4  jOtitjS  al 

moins  en  le  ntaincs  Del  cuicont  De- 
Dant  le  returnc  tie  ceo.  S@es  en 
le  cafe  t'cp  !e  returne  Del  punter 

ll?!"ef  elfeant  aie  Sabbati  poft  Crafti- 
num  Animaruin,  inter  quel  jOUt  $  lC 

telle  Del  feconD  ne  fueront  7  touts, 
le  Court  Declare  que  ils  ne  fueront 
obline  a  confttlter  le  aimanacfee 
pur  fcier  ceo,  car  il  putt  effre  que  7 
jours  en  afcun  an  potent  cflre  enter 
cut,  $  que  a  retarDer  erecution  ceo 
tte  ferra  enquire*  93cs  ft  DeDant 
!e  return  Del  feconD  scire  Fac.  moti= 
on  nD  effre  fait,  a  monfirer  le  De= 
rttp,  le  Court  Doit  ntitter  le  regu- 
larity Dc  ceo  fouDs  cramination* 
€t  en  ceo  cafe  le  plea  Del  £>efen= 
Dant  que  le  principal  aD  mcuuft  De< 
fiaitt  afcun  Scire  fee. \m tiers ie  bail 
futt  tenus  cp  infufficicnt  que  le 
counfel  Del  S3efettDant  ne  offer  ceo 
ntaintener*  Ct  jtiDgment  futt  Done 
pur  le  plaintiff* 


prefect 

1  out  of 


Denial  to  aiftrain,  ana  for  the  faia  Title  ly  Pre- 
1  d.  for  one  Hunarea  of  Cheefe  being  frfr™  ought 
expofed  there  to  Sale,  being  aemandea  LT^n 
ana  not  paid,  he  aiftrainea.  On  De-  mm. 
murrer  an  Exception  was  taken  that 
the  Defenaant  had  not  maae  a  fuffici- 
ent  Title,  not  having  alledgea  Ufage 
of  Time  out  of  Mina,  but  only  by 
thofe  whofe  Eftate  he  hath  :  Ana  of 
this  Opinion  was  the  whole  Court,  and 
Judgment  given  for  the  Plaintiff. 

Levingfton  againft  Stoner.    Entrcd 
Mich.  34  Car.  2. 

IN  Scire  Facias  againft  the  Bail  it  was  By  the  Cmrfe 
agreed  by  the  Court  and  the  Clerks,  °f  B-  R-  there 
that  by  the  Courfe  of  the  Court  there  ^"/l- 
ought    to   be    14    Days    between    the  tween  the  e 
Tefte  of  the  firft   Scire  Fac.    and  the  Tefie  of  the 
Return  of  the  Second,    viz.    7  Days  firfi  a»d  the 

between  the  Tefte  and  Return  of  each  fetUr"°f.fe 
„  .      „  ,     ,  ,       „  .      „  ,     fecund  Sci.fac. 

Scire  vac.  and  that  the  Scire  cac.  ought  againlt  the 
to  be  for  4  Days  at  leaft  in  the  She-  Bail,  viz. 
riff's  Hands  before  the  Return  of  it.  1  *>ays  at 
But  in  the  Cafe  here  the  Return  ofW*« 

1         r   n     m  •      :,     ■  ,■      „   n  n  the  Tefie  and 

the    nrft  Writ   being   die  Sabbati   poft  Reiltr„  cj     ' 
Craftinum  Animar.  between  which   Day  each. 
and  the  Tefte  of  the  Second  there  were 
not  7  Days,   the  Court  declared  that 
they  were  not  obliged  to  confult  the 
Almanack  to  know  this,  for  it  may  be  The  Court 
that  in  fome  Year  there  may  be  7  Days  ™'fT  Z"~ 
between  them,   and  that  to  retard  Ex-  J"l'erl.At' 

<•     n     11  1       •  •      j  •  manack  to  a- 

ecution  this  lhall  not  be  inquired  into.  My  a  ;Hji 
But  if  before  the  Return  of  the  fecond  Debt. 
Scire  Fac.  Motion  had  been  made  to 
fhew  the  Truth,  the  Court  would  have 
put  the  Regularity  of  this  under  Ex- 
amination. And  in  this  Cafe  the  De- 
fendant's Plea,  that  the  Principal  had 
died  before  any  Scire  Fac.  iffued  againft 
the  Bail,  was  held  fo  inefficient,  that 
the  Defendant's  Counfel  did  not  offer 
to  maintain  it.  And  Judgment  wa$ 
given  for  the  Plaintiff. 


Ber- 


&r» 
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Berringtonw/kr Brooks.  Intr. Mich.    Berrington  againft  Brooks.  Entrcd 
34  Car.  2.  M/'c/.'.  34  Car.  2. 


Gloc. 

a  Nelf.  Abr. 
111 1.  pi.  32. 
Vide  ant. 
46,212. 
5  Mod.  1 24. 
1  Salk.  175. 
Unreafon- 
able  fine  im- 
pofe  per  le 
Court-Lee  c 
purun  con- 
tempt en  le 
Court,  void. 


TEefpafs  par  fraSion  Bel  tncfe 
et  pnTcl  et  nrpcntci*  Bun  frump 
Be  argent,  le  Def.  mfftfie  pur 
tut  fine  ceji.  iutpofe  per  le  steward 
BunCottrMeet  pur  ceur  contemp- 
tuous parols  parte  a  le  ©teirarB 
en  feCourMeet,  ipfo  tunc  juditia- 

liter  fedente,   viz.    que   it  tliefe   eit 

que  le  Court  fuit  tent,  ftttt  la 

mere  Bel  S^ajO?  BC  Chipping  Sudbu- 
ry, $  que  John  Skinner  fiBOttqttC  (J  ia 

efteant  p?efent  aBott  greinBer  Bjott 
Belfre  la  que  le  @>tettwrB,  et  que  ft 

li  flUffoit  ^ajO?  BC  Chipping  Sudbu- 
ry, il  ne  permttterott  le  Court  Bc= 
fltetenus  la.  Le  plaintiffs  rcplp 
que  le  Bit  mere  fuit  le  Town-Hail 

Bel  Bit  'BtU'lti)  $  que  Skinner  fuit 

Bone  90am  Bel  Bit  Sltlle,  et  le 
plaintiff  un  free  TSttrpfs  Be  ceo, 

(£  qtteil  quiete  &  pacifice  dixit  IeSpa= 

rcls.   @>ur  Bemurrcr  le  plaintiff 

HB  jtlBffment  per  totam  Curiam,  cat 

mil  tiel  fine  Bott  eftre  impofe  pur 
ies  Bits  parols. 

Coppin  verfiis  Slaymaker.    Intr. 
Mich.  34  Car.  2. 

CSDBettant  fuit  po?t  fur  articles 
I'nBeitt,  6t  eit  le  Memorandum  le 
plea  ftttt  Be  placito  conventionis  fracV, 

mes  ie  narr'  fuit  come  en  aaion 

flit  le  Cafe,  quod  cum  per  fad:'  inden- 
tat'  teftatur  quod  Je  SDefeitBattt  con- 


London. 
Skinner  120. 
1  Nelf.  Abr. 
401.  pi.  XI. 
Neft  neceffa- 
ry  en  leaf- 
fignment 

dencobvenaaCnta  ceffit>  fen*  alleDffcaitt  ceo  pofitiue- 
dire,  Et  fie  ment,  $  ne  conduBe  prout  foiet  in 

infregit,  &c.  COBcttatlt,  $  fie  infregit  conventio- 

s.  Mod.  311.  nem.  ap|es  U  Bjeacij  affujitc  fur 
Bemurrer  pur  celt  caufe,  le  Court 
fuit  Be  opinion  que  ceff  fuit  tut  ac= 
tton  Be  Covenant,  $  que  neft  neccf= 
farj)  a  concluBer,  Et  fa  infregit,  ncc 
tifual  in  pleaBinit  a  Btre,  de  placito 

quod  teneat  conventionem.     $0£$  l£ 

Couenant  efitant  qtteleDefenBant 

non  relaxaret   Utl   Bet    afligtt   a    le 

Plaintiff  fans  fon  licence,  ft  le 
«?eac!)  affiftn  quod  le  £efenBant  re- 
iaxavit,f  ueBifattt  fans  le  licence  Bel 
plaintiff,  le  Court  fuit  Be  opinion 
que  le  u?eaclj  ne  fuit  Bien  alfirrne,  $ 

BOltaff  JUBffmeitt  quod  querens  nil  ca- 
piat per  Billam. 


TRefpafs  for  breaking  a  Houfe,  and  GlocefW. 
taking  and  carrying  away  a  Silver  j$%%% 
Cup.  The  Defendant  juftified  for  a  Fine  jy  the  Court- 
of  5/.  impofed  by  the  Steward  of  aCourt-  Leet  for  a 
Leet  for   thefe  contemptuous   Words  Contempt  in 
fpoken  to  the  Steward  in  the  Qoun  the  Col"t>vo,d' 
Leet,  ipfo  tunc  judicialiter  fedente,  viz. 
That  the  Houfe  in  which  the  Court  was 
held,  was  the  Houfe  of  the  Mayor  of 
Chipping  Sudbury,   and  that  John  Skin- 
ner, then  and  there  prefent  had  great- 
er Right  to  be  there   than  the  Stew- 
ard,  and  that   if  he  was   Mayor  of 
Chipping  Sudbury,  he  would  not  let  the 
Court  be  holden  there.     The  Plaintiff 
replied,    that  the  faid  Houfe  was  the 
Town-Hall  of  the  faid  Borough,  and 
that  Skinner  was  then  Mayor  of  the 
faid    Town,   and  the  Plaintiff  a   free 
Burgefs  of  it,    and  that  he  quiete  & 
pacifice  fpoke  the  Words.     On  Demur- 
rer the  Plaintiff  had  Judgment  per  to- 
tam Curiam,  for  no  fuch  Fine  ought  to 
be  impofed  for  the  faid  Words. 

Coppin  againft  Slaymaker.    Entred 
Mich.  34  Car.  2. 

Covenant  was  brought  on  Articles  London, 
indented,  and  in  the  Memorandum  *  «  m\ 7,e- 
the  Plea  was  de  placito  conventionis  fracl\  'jmZZnt'of 
but  the  Declaration  was  as  in  an  Action  a  Breach  of 
on  the  Cafe,   quod  cum  per  fail,  inden-  Covenant  to 
tat.  teftatur  quod    the    Defendant  con-  fy;  E.r  fi?_ 
ceffit,    without  alledging  it  pofitively,  infreSu>  &c* 
and    did    not  conclude  prout  folet  in 
Covenant,  and  fie  infregit  conventionem. 
After  the  Breach  afligned  on  Demurrer 
for  this  Caufe,    the  Court  was  of  Opi- 
nion that  this  was  an  Action  of  Co- 
venant, and  that  it  is  not  necelTary  to 
conclude  Et  fie  infregit,   nor  ufual  in 
pleading  to  fay,    de  placito  quod  teneat 
conventionem.     But  the  Covenant  being 
that  the  Defendant  fhould  not  releafe 
a  Debt  afligned  to  the  Plaintiff  without 
his  Leave,  and  the  Breach  afligned  that 
the  Defendant   did  releafe,    and  not 
faying  without  the  Plaintiff's  Leave, 
the  Court   was  of  Opinion    that   the 
Breach  was  not  well  afligned,  and  gave 
Judgment    quod    quer.    nil    capiat    per 
billam. 


Wallis 


Gg  2 


If  IdliS 
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En  or. 
aNclC  Abr. 
726.  pi.  65. 
]  udgment  en 
inferior 
Court  aprcs 
verdift  la  re- 
verie ou  nap- 
piert  que  lc 
contraft  fur 
qucllatTump- 
fic  oritur fuit 
deins  leju- 
•rifdi&ion. 
See  W.Jon. 
451. 

Hubbin's 
Cafe. 

1  Vent.2,i7, 

=43- 
Raym.  75. 

2  Lev.  87, 
230. 

1  Lev.  50, 
69,  96,  105, 
157,156,208. 
1  Sid.  231. 

1  Mod.  32. 

2  Mod.  141. 
2  Show.  Cafe 
430. 


Wailis  veifus  Squire. 

EKro?  pojt  fur  ntairtncnt  en  u 
COUtt  De  Carlifle  tit  Affumpfit, 
fUC   indebitat'  infra  jurifdictionem  Del 

Court,  pur  marcs  tJeitott,  $  uccUta 
ct  JuUgmcnt  put  ie  Plaintiff,  $af= 
fijyn  pur  Crro?,  que  neff  aHebge 
que  &  tofttiS  fticront  uenoit  5ein0 
ie  juttsoution,  que  eff  ie  con= 
traa  fur  que  ie  Affumpfit  en  iep 
runjeafiL  Ct  pur  ceft  cattfe  ie 
iluugmeut  fuit  reuerfe* 


€t  Ie  mefme  four  tut  autcr 
juogtnent  en  ie  Court  Ce  Dar- 
by  ao?es   uertsta   fuit    tetoerre, 

inter  Osborn  &  Jerome  put  ie  IWfme 

caufe* 


Wailis  againft  Squire. 


ERror  brought  on  a  Judgment  in 
the  Court  of  Carlifle  in  Affumpfit 
on  an  indebitat.  infra  jurifdiBion.  of 
the  Court  for  Wares  fold,  and  Verdict 
and  Judgment  for  the  Plaintiff,  and 
afligned  for  Error,  that  it  is  not  al- 
ledged  that  the  Wares  were  fold  with- 
in the  Jurifdi&ion,  which  is  the  Con- 
tract on  which  the  Affumpfit  in  Law 
arofe.  And  for  this  Caufe  the  Judg- 
ment was  reverfed. 

And  the  fame  Day  another  Judg- 
ment in  the  Court  of  Darby  after 
Verdict  was  reverfed  between  Osborn 
and  Jerome  for  the  fame  Caufe. 


Emr. 

"Judgment  in 
an  inferior 
Court  after 
Verdift  there 
reverfed, where 
it  does  not 
appear  that 
the   Contract 
on  which  the 
Affumpfit  st- 
rifes   WAS 
within  the 
Jurifdift'w, 


Term. 


2}I 


Term.  Hill.  346c  35  Car.  2, 
B.  R. 

EB  le  uacatfon  Bezant  eel! 
IZttm  Heneage  Comte  Be  Not- 
tingham ©n'r  5>nut  Chancellor  tie 
Engleterre  m0?UU\  €t  le  {jrattB  fcal 

Bems  Beur  jours  ap?esra  mojtfmt 
liuer  a!  &i\'t  North  Chief  Suffice 

Bel  TBaitlt*    Ct  Stt  Francis  Pember- 

ton  cijtef  Suffice  BelOBank  le  Kop 
ftiit  Btfcharite  Be  ceff  office  $  coitff  1* 
tttte  Chief  Suffice  Del  'Bank,  t  le 
tour  oeoant  ce  Ccrm,  fuit  four  en 
le  mearon  Bel  £>n't  jtarBein  Del 
granB  fceaur  en  p?efence  Bes  ou- 
ters Suffices  Bel  T5anfc.  Ct  le 
pnmer  jour  Be  ce  Cerm  p?ifoit  fon 
lieu  en  le  Court  Bel  OBank  fans 
skimer  uj.'  afctiit  ceremony*   Le  mcfme  tour 

Poft.  234.       Edmund  Saunders  Arm',  Bel  S^tliCU 

Cemple,  appearaft  en  le  Chance- 
ry, fur  return  Bel  "B?ief  a  lup  Bi- 
rea  Bcffre  Serjeant  Be  Lep*  Ct  a= 
p?es  les  ufual  ferements  la  pnft 
per  Itty  il  Beijtnoit  a  le  Creafojy 
Bel  "Bank,  ou  le  Chief  Suffice  $ 
touts  leg  outers  SuBrjes  $ 'Barons 
fueront  p^efent,  $  Beoant  ettr  il 
conta  en  fa  robe  noir,  en  un  -^nef 
Be  Cntrie  fur  Biffeifin  en  le  poff* 
Ct  ap?es  effeant  apparel  en  fon 
particoloje  robe  $  tabarB  le  Chiet 
Suffice  mit  fur  lup  fa  coife,  $  fon 
cticulle ;  3p?es  quel  il  ftitt  conBua 
BeBant  les  Suffices  Bel  15ank  fey- 
ant  en  Court  per  Bent  Be  le  ©er= 
jeants  Bel  Roy*  ct  la  fefoit  arere 
fon  count  fur  le  Bit  Qi^ief,  $  fuit 
place  en  le  Court  come  le  puifne 
Serjeant*  Ce  fait,  le  €>ifr  ®ar* 
Bein  oemtft  en  'Bank  le  3Hoy*  Ct 
feant  en  Court  mtfe  a  rappeller  le 
Bit  ©erjeant,  que  effeant  conoua 
n  le  bar  per  les  BitBeur  Serjeants* 
He  Sm'e  <S5arBefn  fefoit  a  lug  fo?t 
rrtaue  erlja?tations  apjes  auott  ac= 
quaint  lup  Be  pleafure  Bel  ftoy,  a 
conffttttte  lup  Chief  Suffice  Bel  Bit 
Court,  a  que  tl  bu'efment  repon- 
Boit,  Ct  ap?es  feeiijnoit  Beins  le 
Court*  €t  fon  15n'ef  Be  lup  con- 
ffitute  Chief  Suffice  effeant  leu 
pur  le  Clerk  Be  Co2one  en  Chan- 
cery tl  pnfoit  la  fee  ferements  ttfu* 
al,  $  apjes  le  ©n't  <£arBein  mit 
fon  cbapeau  fur  fa  teffe ;  €n  queue 
Ijabits,  tl  feoit  en  le  Court  pur  le 
reflBue  Be  ce  Statin.  Ct  ap?es  le 
mcfme  jour  fefoit  un  fplcnoto  en- 
tertainment a  plufscurs  ^>n'rs  Bel 
pnbP  counfel  $  autcrs,  $  les  S11B- 
ges  5  Serjeants,  en  le  fale  Bel 

Serjeants  Inn  in  Fleet-ftrcet. 


Term.  Hill.  34  and  2$  Car.  2, 
B.  & 

IN  the  Vacation  before  this  Term, 
Hcneage  Earl  of  Nottingham,  Lord 
High  Chancellor  of  England,  &\&&.  And 
the  Great  Seal  within  two  Days  after 
his  Death  was  delivered  to  the  Lord 
North  Chief  Juftice  of  the  Common 
Pleas.  And  Sir  Francis  Pemberton,  Chief 
Juftice  of  the  King's  Bench,  was  dis- 
charged from  that  Office,  and  made 
Chief  Juftice  of  the  Common  Pleas, 
and  the  Day  before  this  Term  was  Male  /jour 
fworn  in  the  Houfe  of  the  Lord  Keeper  /<"■  j«rc- 
of  the  Great  Seal,  in  the  Prefence  of 
the  other  Judges  of  the  Common  Pleas. 
And  the  firft  Day  of  this  Term  took 
his  Place  in  the  Court  of  Common 
Pleas  without  any  Ceremony.  The 
fame  Day  Edmund  Saunders,  Efq;  of 
the  Middle  Temple  appeared  in  the 
Chancery,  on  the  Retorn  of  a  Writ 
to  him  directed  to  be  Serjeant  at  Law. 
And  after  the  ufual  Oaths  there  taken 
by  him,  he  came  to  the  Treafury  of 
the  Common.  Pleas  where  the  Chief 
Juftice  and  all  the  other  Judges  and 
Barons  were  prefent,  and  before  them 
he  counted  in  his  black  Gown,  in  a 
Writ  of  Entry  on  DifTeifin  in  the  Poft. 
And  afterwards  being  clad  in  his  parti- 
coloured Robe  and  Tabard,  the  Chief 
Juftice  put  on  him  his  Coif  and  his 
Hood  ;  after  which  he  was  conducted 
before  the  Judges  of  the  Common 
Pleas  fitting  in  Court,  by  two  of  the 
King's  Serjeants.  And  there  made  his 
Count  again  on  the  faid  Writ,  and 
was  placed  in  the  Court  as  the  puifne 
Serjeant.  This  done,  the  Lord  Keeper 
came  into  the  King's  Bench,  and  fit- 
ting in  Court  fent  to  call  the  faid 
Serjeant,  who  being  conducted  to  the 
Bar  by  the  faid  two  Serjeants,  the 
Lord  Keeper  made  him  very  grave  Ex- 
hortations, after  having  acquainted  him 
with  the  King's  Pleafure  to  appoint 
him  Chief  Juftice  of  the  faid  Court. 
To  which  he  anfwered  briefly,  and 
afterwards  came  into  Court.  And  his 
Writ  to  appoint  him  Chief  Juftice  be- 
ing read  by  the  Clerk  of  the  Crown  in 
Chancery,  he  took  there  his  ufual 
Oaths,  and  afterwards  the  Lord  Keeper 
put  his  Hat  on  his  Head  ;  in  which 
Habits  he  fat  in  the  Court  for  the  reft 
of  that  Morning.  And  afterwards  the 
fame  Day  he  made  a  fplendid  Enter- 
tainment for  feveral  Lords  of  the  Privy 
Council  and  others,  and  the  Judges  and 
Serjeants,  in  Serjeants  Inn  Hall  in 
Fketjirect. 


Smith 


Smith 


232: 
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Smith  <verf?/s  Betterton.  Intr.  Triri. 
34,  Car.  2.  Rot.  741. 


Wilts. 


. .     T7  B  trefpa,fS  vi  &  armis  put  ftflC-- 
NclC  Abr.  |-^  tI0lI   CfjggKm  fu^Ecfion  p?o< 


545.  pi.  18. 

Skinner  100, 
Raym.  4S7. 
Trefpafs. 


ffratton  a  fpoliation  tics  7  fiations, 

Angl'    ftandings,  Del   Jplaintlff  in  H. 

pofit'  locat'  &  erect'  pro  vendition'  & 
expofition'  bonor'  &  merchandizar'  di- 
verfar'  perfonar1  ad  mercat'  de  H.  pre- 
dict' tempore  mercat'  ibidem  tent'  ve- 
nient'  pro  rationabili  falar'  per  ipfas 
eidem  quer'  proinde  folvend'  ad  damn'. 
€>tir  non  cul'  it  Utrp  ttOHOlIt  pro 
Quer'  damn'  2d.  mif  40s.  Le  qtieift; 

on  fuit  fi  le  plaintiff  atietcit  plufi-- 
rurs  coifs  que  Damages  flit  Ie  no= 
Del  ffatute*  €t  tefoiue  per  Cur. 
que  le  ffatttte  ne  crtenD  a  ccft 
cnfe,  ou  autet  femblable  trefpafs 
ties  mens* 


Smith    againft  Betterton.    Entred 
Irin.  i^Car.  2.  Rot.  741. 

IN  Trefpafs  vi  &  armis  for  breaking,  Wilts, 
throwing  down,  overturning,  and 
fpoiling  of  7  Standings  of  the  Plaintiff 
in  H.  pofit.  locat.  &  erecl.  pro  vendition' 
&  expofition'  bonor'  &  merchandizar  di- 
ver far'  perfonar  ad  mercat'  de  H.  pre- 
dict' tempore  mercat'  ibidem  tent'  venient' 
pro  rationabili  [alar  per  ipfas  eidem 
quer  proinde  folvend'  ad  damn'.  On 
Not  guilty  the  Jury  found  for  the 
Plaintiff  Damages  2  d.  Cofts4oj.  The 
Queftion  was,  Whether  the  Plaintiff 
fhould  have  more  Cofts  than  Damages 
on  the  new  Statute.  And  it  was  re- 
folved  by  the  Court  that  the  Statute 
does  not  extend  to  this  Cafe,  or  other 
like  Trefpafs  of  Goods. 


Ant.  217. 
Raym.  487. 
1  Nelf.Abr. 
295.  pi.  14. 
Eftate  ne 
pafle  per  le 
Statute  de 


attornment. 


Hitchins  verfus  Stephens. 

EM  tiet  put:  rent  fur  Demifc  put 
1  30  ans  pet*  letTee  put  90  ans, 
que  ap?cs  afligne  al  plaintiff  pet 
fait  tie  bargains  $  fale  put  argent, 
nies  mil  attutnment  ftiit  allege 
en  ie  Declaration,  $  Oct  po?tpttt  le 
voiums  fans  tent  ap?cs  argument  incurre,  fur 
'  nil  debet  pet  Ie  Defendant,  octDta 
fuit  Done  pet  le  Plaintiff;  $  mooe 
en  arteff  De  luDirment  pet  Pawiet, 
qttcle  plaintiff  nan  fait  a  ittp  fuffi= 
cient  title  a  ie  tent,  put  foam  Dei 
attutnment,  le  Statute  Des  (Llfes 
itapant  operation  a  transferrer  ie 
poireflion  al  ufe,  Ie  term  afftgne, 
(coment  pur  argent)  itefteant  fo?f= 
que  tut  cljattcl,  a  que  le  Statute  ne 
ertenD,  le  operative  parol  effeant 
(feifie)  que  cp  auant  fuit  conceffe 
per  Cur.  <$cs  ftut  urge  que  Ie  ocr- 
Dta  aD  atD  en  ce  cafe,  $  ferra  intcnD 
que  fuit  tut  attttrnment,  cat  fans 
attutnment  Ie  plaintiff  ne  pceta- 
toer  afcun  title,  $  mil  rent  putt  e* 
fire  Due  a  lut>,  at  per  confluence, 
ucrDiSDoit  efire  Done  ocrs  lup*  €t 
fie  fuit  le  opinion  Del  Court  $ 
juBgntent  Done  pur  le  plaintiff* 

Vide  Latch  19.  Kingverfus  Somerland. 
Roll.  2  Rep.  489.  Cr.  Car.  240.  Cafe 
de  Wells. 


Hitchins  againft  Stephens. 

IN  Debt  for  Rent  on  a  Demife  for 
30  Years  by  a  LefTee  for  90  Years, 
who  afterwards  afligned  to  the  Plaintiff 
by  Deed  of  Bargain  and  Sale  for  Mo- 
ney, but  no  Attornment  was  alledged 
in  the  Declaration,  and  Debt  brought 
for  the  Rent  incurred  after  the  Align- 
ment ;  on  nil  debet  by  the  Defendant, 
a  Verdict  was  given  for  the  Plaintiff, 
and  it  was  moved  in  Arreft  of  Judg- 
ment by  Pawiet,  that  the  Plaintiff  had 
not  made  himfelf  a  fufficient  Title  to 
the  Rent  for  want  of  Attornment,  the 
Statute  of  Ufes  having  no  Operation  to 
transfer  the  PofTeflion  to  the  Ufe,  the 
Term  afligned  (though  for  Money)  be 
ing  but  a  Chattel,  to  which  the  Statute 
does  not  extend,  the  operative  Word 
being  fez  fed,  which  was  before  granted  v.^fc.217. 
by  the  Court.  But  it  was  urged  that 
the  Verdidt  had  aided  in  this  Cafe, 
and  it  fhall  be  intended  that  there  was 
an  Attornment,  for  without  an  At- 
tornment the  Plaintiff  could  have  no 
Title,  and  no  Rent  could  be  due  to 
him,  and  by  Confequence  Verdidt 
ought  to  have  been  given  againft  him. 
And  fo  was  the  Opinion  of  the  Court, 
and  Judgment  given  for  the  Plaintiff. 
See  Latch  1 9.  King  againft  Somerland, 
Roll.  2.  Rep.  489.  Cr.  Car.  240.  fVells's 
Cafe. 


Poft 


Poji 
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Clipping 


5,  6  Ed.  5. 
cap.  1 1,  8. 
5  Kcb.  dS. 
pi-7. 


*2jEd.  3 

1 25  Ed.  3. 


1  Lcvinzp8. 
1  Vent.  154. 
3  Inft.  1  7. 
Raym.  234. 
5K.eb.27S. 


Conventi- 
cles. 

22  Car.  2. 
c.  1. 

Ant.  226. 


AJL  tut  meeting;  en  le  falc  He 
Serjeants  Inn  in  Fleet-ftreet,  Del 
tOUtS  leg  31llDgCS  (P?CtCC  Raymond 
Heme  effiTOtnitt)  Sanders  C&tef  Su- 
ffice mojaut  en  le  <£crm)  ftut  re- 
foluc  rue  conference  enter  ettr  (en 
tin  queffton,  toucljant  impairing  le 
argent  le  JKop  per  clipping:,  Sin  2 
termoujue0  fueront  necclfarp,  n 
conuta  ie  offender,  ott  tut  fufiiff.) 
fiTlue  per  le  Statute  He  1  &  2  Mar. 
cap.  n.  tm  tefmoirrne  cif  ruffictcnt, 
car  ceff  reifoje  le  trial  al  Common 
Hep  en  tiel  care  que  fit  it  alter  gene-- 
ralment  en  touts  Care0  oe  -Crca- 
fon  per  1  e.  6.  &  5  &6  e.  6.  queue 
u quiront  2  tefmoignes  ott  tut  ftut 
ritfflcient  per  ie  Common  ILep*  Ct 
ceil  appiert  per  Ie  aa  oe  1  e.  6.  que 
enafif,  que  rerront  Oeur  tefmcignes 
en  touts  cafes  ap?es  tin  four  a  oe- 
nir,  que  monffre  que  ne  ftut  nccef= 
ran>  Deoant*  Ct  content  que  clip-- 
ping  ott  impairing  tie  ftut  Creafon 
iii  temps  oe  1  &  2  Mar.  (le  aa  Dei 
1  Mar.  apant  toll  touts  Creafons, 
erceptant  tiels  que  fueront  Crea- 
fons per  25  e.  3.)  unco?e  ftut  agree 
que  Ie  aa  oe  1  &  2  Mar.  cap.  11.  fer= 
rott  cenffrue  a  ertcnOer  a  touts  o£ 
fences  que  rerront  fait  Cteafon  a« 
p?es  *  ceff  aa,  toucljant  le  impair* 
tng  Ie  argent  Ie  Hop,  €t  eo  potius 
que  f  cell  aa  ertcnocict  e,rp>eirnf  t 
ill  counterfeiting  Del  Copne,  que 
fait  Ie  pluis  Ijattlt  Degree  De  Crea- 
fon  De  eel!  fo?t*  Ct  pur  ce  reafott 
fui't  aDiuDjre  ^6  it  Hop  que  o?c  eft 

eft  IC  Cafe  DC  Norman  &  Bolieu, 
Francoife,  que  Ie  JUOgniCftt  pur  clip- 
ping fcrroit  folement  Deffre  tralje  $ 
peitoue,  que  eft  Ie  juDgment  en 
cafe  De  counterfeiting,  contra  ic  0- 
ptitiott  Del  0n'c  Coke  en  fes  Pleas 
De  Co^onc* 

21  mefme  temps  tn'uees  matters 
fueront  rcfoiue  fur  Ie  m  iiers  Con- 
vmitickg,  pur  Ie  Direaion  Des  3iu- 
ffices  Del  Pair,  mult  De  queue  a- 
aopont  p?te  ceo  Des  SIuDges  en  lour 
Circuits, 

1.  fidtie  IeCouffabIeounutcr©fti= 
ccrapant  tut  garrant  a  IcupctiesDe- 
incrs  aDiuDgcper  ie  3infit'ce  Defire  le- 

DP 


AT  a  Meeting  in  Serjeants  Inn  Hall 
in  Fleetfireet,  of  all  the  Judge* 
(except  Raymond  who  was  then  fick) 
Sanders,  Chief  Juftice,  dying  in  the 
Term)  it  was  refolved  on  a  Conference 
among  them  (in  a  Queftion  touching 
impairing  the  King's  Coin  by  clipping,  Cli;phts, 
whether  two  Witneffes  were  neceifary 
to  convid  the  Offender,  or  one  fuffi- 
ced  )  That  by  the  Statute  of  i  &  2 
Mar.  cap.  n.  One  Witnefs  is  fufficient, 
for  this  reftores  the  Trial  at  Common 
Law  in  fuch  Cafe,  which  was  generally 
altered  in  all  Cafes  of  Treafon  by 
1  E.  6.  &?  5  &  6.  E.  6.  which  require 
two  Witneffes,  where  one  wasfufficient 
by  the  Common  Law.  And  this  ap- 
pears by  the  Ad  of  1  E.  6.  which  en- 
ads  that  there  fhall  be  two  WitnefTes 
in  all  Cafes  after  a  Day  to  come,  which 
mews  that  it  was  not  neceffary  before. 
And  though  Clipping  or  Impairing  was 
not  Treafon  at  the  Time  of  1  £5*  2  Mar< 
(The  Ad  of  1  Mar.  having  taken  a- 
way  all  Treafons,  except  fuch  as  were 
Treafons  by  25  E.  3.)  yet  it  was  a- 
greed  that  the  Ad  of  1  S  2  Mar.  cap. 
11.  fhould  be  conftrued  to  extend  to 
all  Offences  which  fhould  be  madeTrea-* 
fen  after  that  Ad,  touching  the  im- 
pairing the  King's  Coin.  And  the  ra- 
ther becaufe  that  Ad  extended  exprefly 
to  the  Counterfeiting  of  the  Coin, 
which  was  the  higheft  Degree  of  Trea- 
fon of  that  Sort.  And  for  this  Rea- 
fon  it  was  adjudged  the  26  of  the  King 
that  now  is,  in  the  Cafe  of  Norman  and  (y  a  pre)Jcl, 
Bolieu,  Francoife,  that  the  Judgment  Woman. 
for  clipping  fhould  be  only  to  be  drawn 
and  hanged,  which  is  the  Judgment 
in  Cafe  of  Counterfeiting,  againit  the 
Opinion  of  the  Lord  Coke  in  his  Pleas 
of  the  Crown. 


At  the  fame  Time  divers  Matters  were  Commihs, 
refolved  on  the  Ad  againft  Conventi-  22  Car.  1. 
cles,  for  the  Diredion  of  the  Juftices  c-  '• 
of  the  Peace,  many  of  whom  had  pray- 
ed it  of  the  Judges  in  their  Circuits. 

1.  That  the  Conftable  or  other  Offi- 
cer having  a  Warrant  to  levy  the  Mo- 
ney adjudged  by  the  Juftice  to  be  le- 
vied 


^34 


Term.  Trin.  tf  Car.  2.  B.  R> 


Mod. 
15. 


Ant.  126. 


Up  per  fo?cc  Oel  Hit  as,  poet  rue 
OemanO  atrefufal  enfcetntiee  Icljuis 
put  emitter  Ton  warrant*  Car  Ie 
Roj>  effeant  entitle  al  part  He  chef- 
cun  forfeiture  per  ceft  aa,  IcLep  an 
oonc  n  lup  nel  pjeroptioe  pur  ie 
recoitcri)  tie  ftm  oittp,  Co.  5.  Cafe  de 

Semayne. 

2.  Clue  Ie  Conftaule  incurrc  Ie 
penalty  tie  5 1.  per  force  oe  Ie  nth 
paragraph  oel  Hit  3tf,  pur  omit- 
ting Ie  performance  tie  Ton  outy,  cp 
I)ien  en  Icoping  leg  penalties  per 
rtarrant  oel"  Suffice,  come  en  leg 
outers  cljoies  mention  en  Ie  pata-- 
Graplj. 

,  3-  £Hte  Ie  informer  eft  tin  lepl 
teimoigne  oers  Ie  offenoer,  content 
part  tie  penalty  roit  allot  a  lup  per 
Ie  Oit  3o\ 

4.  le  forfeiture  oel  100 1.  enlc 
tut  nth  pararrraplj  per  Ie  Juftice 
Oel  peace  quant  alle  moiety  oe  ceo 
nefteant  ctpreflment  limit,  appent 
a  Ie  Hop,  $  riens  Oc  ceo  appent  al 
pauses  oel  paroclj* 


vied  by  Force  of  the  faid  Act,  may 
on  Demand  and  Refufal,  break  open 
the  Door  to  execute  his  Warrant.  For 
the  King  being  intitled  to  Part  of  e- 
very  Forfeiture  by  this  Adt,  the  Law 
has  given  him  fuch  Prerogative  for  the 
Recovery  of  his  Duty,  Co.  5.  Semayne' s 
-Cafe. 

2.  That  the  Conftable  incurs  the 
Penalty  of  5  /.  by  Force  of  the  nth 
Paragraph  of  the  faid  Act,  for  omit- 
ting the  Performance  of  his  Duty,  as 
well  in  levying  the  Penalties  by  the 
Juftice's  Warrant,  as  in  the  other 
Things  mentioned  in  the  Paragraph. 

3.  That  the  Informer  is  a  legal  Wit- 
nefs  againft  the  Offender,  tho'  Part 
of  the  Penalty  be  allotted  to  him  by 
the  faid  Act. 

4.  The  Forfeiture  of  100/.  in  the 
faid  nth  Paragraph  by  the  Juftices  of 
Peace,  as  to  the  Moiety  of  it  not  being 
exprefly  limited,  belongs  to  the  King, 
and  nothing  of  it  belongs  to  the  Poor 
of  the  Parifh. 


Term.  Mich.  35  Car.  2.  Term.  Mick  35  Car.  2. 


Skinner  i 
Ant.  zzi. 


EB  it  Commencement  tie  cc 
Cerm  Bit  Thomas  Jones  CIje= 

oalicr,  feconO  Juftice  Oe  "Bank  ie 
Rotf,futt  cenffitute  ©ciirmo]  Cijtcf 
Juftice  oel  Common  QSanfe,  $  p?i- 
foit  fan  lieu  account* 


TH  E  Beginning  of  this  Term  Sir 
Thomas  'Jones,  Knight,  fecond 
Juftice  of  the  King^  Bench,  was  made 
Lord  Chief  Juftice  of  the  Court  of 
Common  Pleas,  and  rook  his  Place  ac- 
cordingly. 


Term. 


'Term, 


^39 
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166. 

Skinner  iS 
1  Lev.  156, 

Scandal. 


Moyden  verfus  Mycocke. 

iNeir. Abr.  /->%%<&  pur  fcnnoalous  parole 
103.  Pi.  78  v^  parle  a  trois  fepetai  temps,  $ 
fi^nf  ftertitct  pur  le  plaintiff  $  Damage* 
entire  effefle.  S^Gue  en  Slrreft  Be 
3iuisjrment  que  leg  parols  al  tin 
bcs  temps  ne  fueront  aatonaole* 
€t  fueront  cettr,  oi?*  He,  le  Iplntn- 

tiff,    eft   tin    Clipper    (innuendo  cei 

cope  currant  oei  Realm)  and  his 

Neck  ftiall  pay  for  it.)  Refoiue  pet 
Jones  COief  3iUftiCe,  Charleton  & 
Levins  3uflfce0,  CCUl'   parolg   font 

affionafcle,  car  coment  !e  parol 
Clipper  neft  per  lup  mefme  action* 
aiile,  uncage  leg  parolg  fuufequent 
impojront  ticl  fc?t  oe  dipping  que 
eft  Cteaftin  pur  quel  le  effenuer 
ferra  peituue,  que  eft  fe  common 
acceptation  oes  patois    his  Neck 

lhall  pay  for  it.    Gt  U$  3iuftiCeS  tsf- 

fcucitt  que  le  Eeftfutious  oes 
Sttcges  oat  oarp  mult  en  ces  eat* 
rein  40  ans,  Oe  ics  refoimions  cc 
lour  p?etJeceirci?g  en  aatons  pur  pa-- 
rois  fcannalotijs*  €t  ooe  grano 
reafon  $  p?uoence  pur  ie  conferoa-- 
tion  M  public  pe^ce,  que  ferroit 
piufois  foitsf  enfeeint,  ft  la  Hep  ne 
nfloto  remenp  per  aaton  pur  patois 
fonant  en  grano  fcanoaie*  Wind- 
ham UtflentOit*  Vide  Siderfin  i .  Cafe , 
dePacyverfus  Clinch  53. 


Moyden  again  ft  Mycocke. 

CASE  for  fcandalous  Words  fpo- 
ken  at  three  feveral  Times,  and 
Verdict  for  the  Plaintiff,  and  entire 
Damages  afTeffed.  It  was  moved  in 
Arreft  of  Judgment,  that  the  Words 
at  one  of  the  Times  were  not  action- 
able. And  they  were  thefe,  viz.  He 
the  Plaintiff  is  a  Clipper  (innuendo  of  the 
currant  Coin  of  the  Realm)  and  bis 
Neckfiall  pay  for  it.  Refolved  by  Jones 
Chief  Juftice,  Charleton  and  Levinz 
Juftices,  thefe  Words  are  actionable  ; 
for  though  the  Word  Clipper  is  not  of 
it  felf  actionable,  yet  the  following 
Words  import  fuch  a  Sort  of  Clipping 
as  is  Treafon,  for  which  the  Offender 
fhall  be  hanged,  which  is  the  common 
Acceptation  of  the  Words  his  Neck 
JhaU  pay  for  it.  And  the  Juftices  faid, 
that  thc-Refolutionsof  the  Judges  have 
varied  much,  within  thefe  laft  40 Years, 
from  the  Resolutions  of  their  Predecef- 
fors  in  Actions  for  fcandalous  Words, 
And  with  great  Reafon  and  Prudence, 
for  preferving  the  publick  Peace,  which 
would  be  many  Times  broken,  if  the 
Law  did  not  allow  a  Remedy  by  Acti- 
on for  Words  founding  in  fo  great  Scan- 
dal. Windham  diffented.  See  Siderfin  I, 
Cafe  of  Dacy  againft  Clinch  53. 


Walker  verfus  Beaver. 

Supr-  TOUftmCttt  pro  Quer.  pur  cettr  pa= 

1  Nclf.  Abr.  J  rOliS  patle  tig  Slip,  Thou  art  a 
ioi.  pi.  71-  Clipper,  and  deferveft  to  be  hanged  for 
&  114.  pi.  8-  }£. 


Walker  againft  Beacer. 

Judgment  for  the  Plaintiff,  for  thefe 
Words  fpoken  of  him,  3  hou  art  a 


Clipper, 
it. 


and  deferveft  to  be  hanged  for 
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IN    THE 


Exchequer  Chamber. 


In  the  Earl  of  Darby 's  Cafe* 


RObert  Murrey  LefTee  of 'Willi dm- 
George-Ricbard  Earl  of  Darby, 
Plaintiff,  againft  Dorothy  Ey- 
ion  and  Roger  Price,  Defendants,  in 
EjetJione  Firmds  for  one  Meffuage, 
three  Water-Corn-Mills,  ten  Acres  of 
Land,  ten  Acres  of  Meadow,  and  fif- 
teen Acres  of  Pafture,  with  the  Ap- 
purtenances in  the  Parifh  of  Hope,  alias 
^aeenhope,  in  the  County  of  Flint. 

The  Record  hath  been  fo  exactly 
recited  in  the  moft  material  Parts  of  it, 
delating  to  the  Matters  in  Law  that  a- 
rife  upon  it,  by  my  Brother  Dolbin, 
that  I  fhall  not  fpend  your  Lordfhip's 
Time  in  a  new  Rehearfal  of  it  at  large  ; 
referving  to  my  felf  the  Liberty  of 
mentioning  fuch  Parts  of  it,  as  I  fhall 
have  Occafion  to  make  Ufe  of  them,  in 
the  Courfe  of  my  Argument. 

Wherein  I  muft  in  the  firft  Place 
confefs,  that  after  fo  many  elaborate 
Arguments  both  at  the  Bar,  and  espe- 
cially by  my  Brethren,  and  all  the 
Authorities  fo  particularly  vouched  on 
both  Sides,  k  is  hard  to  find  either  new 
Matter  or  Method  for  a  Difcourfe  up^ 
on  the  Cafe. 


I  fhall  therefore,  to  eafe  your  Lord- 
fhips  of  the  Trouble  of  any  copious  Re- 
petition, content  my  felf  briefly  to  de« 
liver  my  Opinion,  arid  the  Reafons 
and  Grounds  inducing  me  to  it. 

And  I  hold  that  Judgment  ought  irt 
this  Cafe  to  be  given  for  the  Plaintiff 
and  therefore  that  the  Fine  with  Pro- 
clamations found  to  be  levied  of  the 
Lands  in  Queftion  by  Charles  Earl  of  ' 
Darby,  whofe  Son  and  Heir  the  now 
Earl,  Leffor  of  the  Plaintiff  is,  is  nd 
Bar  to  the  Right  of  the  Entail  found, 
nor  to  the  Plaintiff's  Action  ;  and  this 
hath  been  agreed  by  all  to  be  the  ge- 
neral Queftion  of  the  Cafe. 

In  the  Difcuffion  whereof  it  hath 
been  confidered  by  all  that  have  argued 
hitherto,  whether  the  Statute  of  4  H.  7 . 
cap.  24.  empowered  Tenant  in  Tail  by 
Fine  with  Proclamations  to  bar  his 
Iflue. 

I  muft  Acknowledge,  it  feemed 
ftrange  to  me  at  firft,  that  this  fhould 
be  made  a  Queftion  ;  it  founded  fo 
harfhly  to  the  common  Notions  and 
Apprehenfion,  that  I  had  always  en- 
tertained from  a  frequent  Inculcation 
in  our  Books,  efpecially  the  later  Au- 
thorities, of  that  Power  of  Fines  over 
Entails,  by  4  H.  7.  as  a  received  Opinio 
on. 

But  after  it  had  been  permitted 
to  call  it  in  Queftion  at  the  Bar* 
but  principally  having  heard  the 
Opinion  of  four  of  my  Reverend 
Brethren  ii}  Point  againft  it ,  I 
thought  it  fit  in  due  Refpedt  to  them, 
arid  juft  Value  of  their  Reafons  urged 
for  their  Opinion,  to  apply  mine  own 
Thoughts  to  a  ferious  Examination  of 
it. 

Arid  firft,  I  am  of  that  Opinion,  that 
the  Queftion  doth  equally  arife  upon 
the  Statute  of  1  R.  3.  c.  7.  (which  no 
Man  ever  yet  exprefly  faid,  did  give 
that  Power  to  Fines  Over  Entails)  as 
upon  the  Statute  of  4  H.  7.  which  was 
obferved  by  my  Brother  Charleton. 

And  who-ever  compares  both  the 
Ads  together  will  find  it  fo ;  yea,  my 
Ld.  Dyer  himfelf  in  Zoucb's  Cafe,  in  the 
Commentaries  373.  b.  tho'  very  zealous 
to  aflert  that  Power  in  4  H.  7.  faith, 
That  that  Act  hath  the  Word  (?ri- 
merment}  more  than  1  R.  3.  cap.  7. 
and  no  other  Thing  touching  the  Pur- 
view or  Body  of  the  Act ;  but  'tis  clear 
the  operative  Words  of  binding  and  bar- 
ring, viz.JIjall  be  a  final  End,  and  conclude 
as  well  Privies  as  Strangers  to  tie  fame ■„ 
H  h  2  ate 
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are  exactly  the  fame  in  both  Acts;  and 
more  Solemnity  is  required  by  1  R.  3. 
than  by  4  H.  7.  viz.  four  Proclamations 
in  every  of  the  four  Terms,  and  Pro- 
clamations at  every  Affifes  to  be  held 
that  Year,  as  alfo  at  every  Quarter- 
Seffions  of  the  Peace,  and  Certificates 
of  all.  Bu;  this  notwithftanding,  it 
hath  not  been  faid  by  any  that  I  re- 
member, that  a  Pine  with  Proclamati" 
ons  was  a  Bar  to  an  Entail  by  that  of 
1  R.  3.  and  that  Act  is  ftill  in  Force 
where  it  hath  not  been  altered,  as  it 
hath  not  in  the  pretended  powerful 
Words  of  concluding  Privies  and  Stran- 
gers ;  yet  it  hath  been  faid  by  fome, 
and  fome  of  our  Books  have  it,  that 
finis  ipfo  jure  fit  mdlus  was  Law  as  to 
the  barring  of  an  Entail  till  4  H.  7. 

Entails  (indeed)  have  had  very  dif- 
ferent Fates.  Every  Age  hath  not  caft 
the  fame  Benignity  of  Afpect  upon 
them;  at  their  Creation  the  Law  which 
gave  them  Being  was  a  Darling,  'twas 
gentilitium  municipale,  made  in  the 
wifeft  King's  Time,  and  by  Sage  Men, 
5  E.  3.  14  9  E.  3.  22.  And  they 
were  held  Sage  Men  that  made  the 
moft  extenfive  Interpretation  of  it. 
Non  habcant  Mi  qv.ibus  'Tenement*  fie 
fuerit  daf  potefiatem  alienandi,  quo  minus 
ad  exitum  rcmaneat  vel  ad  donator  re- 
'vertatur;  this  feems  to  exclude  the  Do- 
,nees  only  from  -Alienation :  But  5  E. 
2.  Formedon  52.  and  4  J?.  3.  29.  ad- 
judged that  the  Iffues  are  likewife  ex- 
cluded, and  that  was  the  Intent  of  the 
Act,  and  but  a  Negligence  in  the  Ma- 
kers that  it  was  omitted  ;  and  this  my 
Lord  Coke  in  the  Expofition  of  the  Act 
'calls  a  benign  Interpretation. 

By  the  Statute  of  Modus  levandi 
Fines,  which  was  in  18  E.  1.  a  Fine  is 
declared  to  be  fo  high  a  Bar,  and  of  fo 
great  Force,  and  of  fo  puiffant  a  Na- 
ture that  it  foreclofes  not  only  thofe 
who  are  Parties  and  Privies  to  the  Fine, 
and  their  Heirs,  but  all  other  People 
in  the  World  which  are  of  full  Age, 
&c.  and  yet  by  thofe  general  Words 
the  Iffue  in  Tail  was  not  barred,  Co.  2. 
Inft.  Conftructiun  of  that  Acl  in  the 
Word  (touts  gents  de  mond')  and  a  Mul- 
titude of  Authorities  there  cited,  Bonis 
conditicnalibus  was  not  toucht  by  it. 

And  the  Acl  of  Bonis  was  of  that 
Force,  that  though  the  King  were 
not  named  in  it,  yet  it  bound  him 
too,  not  only  when  he  took  an  E- 
ftate    to  him    and    his    Heirs    of  his 


Body  in  his  natural  Capacity,  as  is  to- 
folved  in  the  Commentaries  246.  in  the 
Lord  Berkley  s  Cafe  ;  but  when  he 
claimed  the  Land  as  King  by  his  Pre- 
rogative, as  when  Tenant  in  Tail  was 
attainted  of  Treafon,  yet  no  Forfeiture 
incurred  upon  the  Iffue  in  Tail  before 
26  II.  8.  7  H.  4.  31.  and  8  H.  4.  9. 

And  one  Reafon  given  was,  becaufe 
the  Acl  of  Donis  was  the  Acl  of  Pre- 
fervation  of  the  Poffeffions  of  Nobles 
and  Gentlemen. 

And  therefore  it  may  be,  that  when 
fome  others  petitioned  in  Parliament 
in  17  E.  3.  n.  48.  that  the  Statute  of 
Wcfiminfier  might  be  declared  by  what 
Ways  a  Tenant  in  Tail  might  alien 
(which  was  cited  by  my  Brother  Char- 
letoii)  the  Anfwer  was,  The  Law  there- 
in heretofore  Jhall  ft  and. 

And  fo  it  did  till  12  E.  4.  which 
was  almoft  two  Centuries;  and  then  a 
common  Recovery  with  Vouchers  was 
not  enacted,  but  adjudged  a  Bar  to  the 
Iffue  in  Tail  ;  the  judges  perhaps  ob- 
ferving  popular  Affection  to  grow  cold 
towards  them. 

The  Reafons  and  Juftic  e  thereof 
are  largely  difcourfed  in  Doffor  and  Stu- 
dent, and  feveral  Acts  of  Parliament 
have  not  only  allowed,  but  countenan- 
ced common  Recoveries,  as  7  H.  8.  of 
Avowries  by  Recoverofs,  21  H.  8.  c.  1. 
and  32  H.  8.  c.  31.  and  34  H.  8  c.  20. 
and  divers  other  Statutes,  and  they  are 
now  become  the  common  Affurance,  fo 
that  'tis  now  fcarce  modeft,  or  con- 
fifting  with  the  Reverence  we  owe  to 
our  PredecefTors  to  inquire  invidioufly 
into  the  Original  of  them  ;  yet  the  ve- 
ry Acl  of  34  H.  8.  with  which  this 
prefent  Cafe  is  much  influenced,  doth 
not  fpare  to  call  them  untrue  and 
feigned  Recoveries. 

But  this  Queftion  is  not  of  a  Bar  by 
common  Recovery,  but  by  Fine  with 
Proclamations,  and  that  by  4  H.  7. 

The  Preamble  of  an  Ad  of  Parlia- 
ment hath  been  ever  look'd  upon  as  one 
good  Key  to  open  the  Meaning  of  it. 

This  Ad  in  the  Preamble  firft  takes 
Notice  of  the  Statute  de  finibus,  modus 
levandi  fines,  iS  E.  1.  and  then  that 
Fines  ought  to  be  of  the  greateft 
Strength  to  avoid  Strifes  and  Debates, 
and  to  be  a  final  End  and  Conclufion, 
and  of  fuch  Effect  were  taken  before  a 
Statute  made  of  Non-claim,  and  now  is 
ufed  the  contrary  to  the  univerfal 
Trouble  of  the  King's  Subjects. 

The 
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The  Statute  of  Non-claim  which  is 
the  only  Thing  complained  of  in  the 
Preamble  of  this  Act,  was  made  in 
34  E.  3.  about  Seventy  Years  after  the 
Statute  of  Donis,  which  created  Eftates- 
Tail.  Till  that  Time,  fays  the  Ad, 
Fines  were  of  greateft  Strength,  and 
yet  (notwithstanding  they  were  made 
with  ail  the  Solemnity  required  by  the 
Act  of  modus  lev  audi  fines)  an  Eftate- 
Tail  was  not  barred  by  them,  nor 
could  Entails  be  then  the  univerfal 
Trouble  of  the  Subjefts. 

And  therefore  the  Preamble  of  the 
Act  cannot  with  any  Shadow  of  Rea- 
fon  be  extended  to  Fines  of  entailed 
Lands,  of  which  they  could  be  no  Bar, 
neither  at  the  Making  of  the  Statute  of 
Non-claim,  nor  long  after,  and  that 
to  the  great  Content  and  Satisfaction 
of  the  Subject-,  (as  I  have  before  no- 
ted) but  to  Fines  levied  of  Lands  in 
Fee<.fimple,  and  which  were  put  in 
Quiet  and  Repofe  by  Fine  and  Non- 
claim  till  the  Trouble  introduced  by 
that  Statute  of  Non-claim. 

As  for  the  Purview  and  Body  of  the 
Act,  the  only  Words  offered  thence  to 
fubject  Entails  to  Fines  with  Proclama- 
tions are,  (that  they  jloall  conclude  as 
well  Parties  as  Privies  to  the  fame')  by 
which  it  hath  been  inferred,  that  the 
IfTue  in  Tail  being  privy,  is  barred  by 
his  Anceftor's  Fine. 

I    fhall  not  enter  into    a  Difcourfe 

how  far  the  IfTue  in  Tail   is,  or  is  not 

privy  to   his  Anceftor  ;   it  hath  been 

largely  handled  by  others ;  but  I  fhall 

content  my  felf  with  the  Anfwer  that 

hath  alfo  been  mentioned  already. That 

Eat  s  Years  (Privies')  in  this  Adt  cannot  in  Reafon 

between  Do-  admit  of  any  other  Interpretation  or 

rls  and  Mo-  Extent,   than  the  Word  bears  in    the 

m"'  Act  of  Mod/is  levandi  fines,  cited  in  the 

Act  of  4  H.  7.  in  which  Act  of  Modus, 

for  full  200  Years  it  was  never  taken  to 

extend  to  the  IfTue  in  Tail. 

This  hath  prefTed  fo  hard,  that  to  e- 
vade  it}  it  hath  been  feveral  Times 
urged  by  feme  of  the  contrary  Opini- 
on, that  4  H.  7.  enafts,  That  Fines 
with  Proclamations  fhall  conclude  Par- 
ties and  Privies  ;  but  Modus  levandi  on- 
ly declares,  that  a  Fine  doth  conclude 
or  foreclofe  Parties  and  Privies. 

But  is  this  any  Reafon  for  a  different 
Interpretation  of  the  Word  (Privies)  or 
can  there  be  a  more  authoritative  Inter- 


pretation than  an  Act  of  Parliament  ? 
If  indeed  the  Act  of  Modus  had  prece- 
ded  Donis  conditional',  there  might  have 
been  fome  better  Ground  to  extend 
Privies  to  Heirs  in  Tail;  for  then  there 
had  been  no  Heirs  or  Privies  in  Blood 
for  a  Fine  to  operate  upon  by  fuch  an 
Act  as  Modus,  but  Heirs  in  Fee-fimple; 
but  the  Act  of  Modus  being  made  after 
the  Statute  of  Denis,  and  it  being  the 
uniform  Judgment  of  all  Ages  fince, 
that  by  the  Word  (Privies)  in  Modus 
the  IfTue  in  Tail  is  not  barred  by  the 
Fine  of  his  Anceftor,  my  poor  Reafon 
cannot  comprehend  why  it  fhould  do 
foin4#;  7. 

But  if  by  a  rigid  Interpretation  the 
Word  Privies  in  the  Eody  of  the  Act 
fhould  include  the  Heir  in  Tail,  yet  by 
the  fecond  faving  in  that  Act  his  Right 
feems  to  be  preferved,  viz.  faving  to 
all  Perfons  fuch  Actions,  Rights,  &c. 
as  fhall  firft  grow,  defcend,  remain  or 
come  afrr  the  Fine  ingrofledj  or  Pro- 
clamation made  by  Force  of  any  Gift  in 
Tail,  or  by  any  other  Caufe  or  Matter 
after  the  Fine  levied. 

The  firft  faving  was  of prefent  Rights 
at  the  Time  of  the  Fine  levied,  this  is 
of  future  Rights  by  Force  of  any  Gift 
in  Tail,  &c.  and  to  preferve  the  Right 
of  the  IfTues  in  Tail  were  thofe  Words 
put  into  that  Act  by  the  Opinion  of 
Southcot  and  IVefton  Juftices,  in  StoweVs 
Cafe,  PL  Com.  3  74.  a. 

I  know  there  are  great  Opinions  a- 
gainft  this,  and  great  Authorities  as 
well  againft  as  for  what  I  have  faid  up- 
on this  Point.  They  have  been  cited 
fo  particularly  and  frequently,  that  e- 
very  Student's  Notes  can  give  an  ex- 
a<5t  Account  of  them ;  and  therefore  I 
fhall  not  abufe  your  Lordfhip's  Pati- 
ence with  a  Repetition  of  fcarce  any 
of  them ;  only  I  crave  Leave  to  fay 
there  is  nothing  more  than  extrajudici- 
al Opinion  of  either  Side  till  after  32 
H.  8.  and  then  what  Opinions  or  Refo- 
lutions  judicial  or  extrajudicial  have 
been  given  for  the  Subjection  of  Entails 
to  Fines  with  Proclamations  are  well 
juftifiable  by  32  H.  8.  tho'4  H.  7.  had 
never  been  made. 

In  1  AnAerfon  170.  and  the  fame 
Cafe  in  Moor  250.  the  Judges  do  argue 
this  very  Point  ex  profeffo,  and  they 
all  conclude  againft  the  IfTue  in 
T&il,  upon  4  H.  7.  only;  but  it  ap- 
pears in  both  Books,  that  this  was 
not  necefTary  or  material  to  the  Cafe 
in  Judgment  before  them,  and  there- 
fore 
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fore  their  Refolution  is  not  of  fo  facred 
Authority,  as  it  had  been  under  the 
Obligation  of  their  Oath. 

And  even  in  that  Refolution  there 
is  one  Point  difagreeing  with  the  later 
Authorities,  viz.  That  if  Tenant  in 
Tail  die  before  all  the  Proclamations 
paffed,  the  Right  of  the  Iffue  is  not 
barred  by  \H.  7-  which  in  the  Cafe  of 
Fines  is  utterly  denied  for  Law,  which 
fhews  at  leaft  fome  little  Hefitancy  for 
a  long  Time  after  4  H.  7.  what  was  the 
Extent  of  that  Ad  of  Parliament. 

Among  the  later  Opinions  I  take  it, 
thofe  of  my  Lord  Coke,  and  Lord  Ho- 
bart  deferve  the  greateft  Reverence. 
Coke  feems  every  where  very  pofitive 
againft  the  Iffue  in  Tail  5  but  though 
Hobart'm  Machsilliams  Cafe  332-  &Y-> 
That  the  ftrongeft  Cafes  that  have  been 
ruled  of  barring  or  binding  Entails  by 
Fines  with  Proclamations  fince  32  H.  8. 
muft  have  been  fo  ruled  upon  4  H.  7. 
if  32  had  never  been  made :  And  after 
333.  cites  Archers.  Cafe,  of  a  Fine  le- 
vied by  the  Father  in  the  L  ife  of  the 
Grandfather,  Tenant  in  Tail,  and 
founds  this  whole  Opinion  upon  the 
Word  Privies,  in  4  H.  7.  but  without 
taking  Notice  of  the  fame  Word  in 
Modus  levandi  ;  yet  in  the  Cafe  of 
Buncombe  and  Wingfield  25S.  he  main- 
tains that  very  Cafe  of  Archer  by  the 
Violence  of  the  Letter  of  32  H.  8. 

As  to  the  Strength  of  Opinions,  I 
fhall  only  add  what  I  take  to  be  the 
Judgment  of  my  Lord  Bacon,  a  Perfon 
that  not  only  arrived  to  the  higheft  E- 
minency  in  the  Profeffion  of  the  Law, 
but  deferved  a  great  Name  and  Vene- 
ration for  his  Accomplifhments  in  all 
Kind  of  Learning. 

What  I  have  to  fay  in  this  particular 
out  of  him,  is  not  out  of  any  Treatife 
of  Law,  but  his  Hiftory  of  that  King, 
wherein,  Page  76.  he  faith,  He  infifts 
upon  the  Laws  made  in  that  King's 
Time,  not  only  becaufe  it  hath  fome 
Correfpondence  to  his  Perfon,  but  be- 
caufe hejudgeth  it  a  Defed  in  Hiftory 
not  to  do  it ;  and  having  a  little  be- 
fore, Page  72.  mentioned  this  very 
Law  of  4  H  7.  he  fays  it  did  in  Effed 
but  reftore  an  ancient  Statute  of  the 
Realm,  which  was  altered  by  another 
called  the  Statute  of  Non-claim- 

In  the  next  preceding  Page  he  had 
celebrated  H.  7.  as  the  beft  Law- 
giver after  Edna.  1.  in  whofe  Time 
the  Statute  of  Donis  was  made;  and 
'tis  more   than  probable,  that  had  he 


concurred  with  thofe  Opinions  and  Au- 
thorities (that  doubtlefs  he  well  knew 
and  confidered)  againft  the  Iffue  in 
Tail,  he  would  have  taken  Notice  of 
the  Alteration  of  that  Law  by  4  H.  7. 
as  well  as  of  the  Repeal  of  the  Statute 
of  Non-claim,  and  not  have  made  this 
the  Effed  of  his  new  Law  without  men- 
tioning the  other,  which  certainly  was 
the  greater  and  more  univerfal  Altera- 
tion. 

But  it  hath  been  objected,  that  the 
Statute  of  32  H.  8.  being  (as  it  is  inti- 
tled)  an  Expofitiori  of  the  Statute  of 
Fines,  which  appears  to  be  that  of  4  H. 
7.  hath  by  Way  of  Interpretation  en- 
acted that  Fines  levied  according  to 
4  H.  7.  as  well  before  32.  as  after  to  be 
levied,  fhall  be  adjudged  a  fufficient 
Bar  againft  the  Iffue  in  Tail. 

It  is  true,  it  hath  been  fo  enaded, 
that  Fines  fhould  have  that  Strength 
for  the  Future  ;  but  1.  It  hath  not  de- 
clared that  they  had  it  before,  fo  that 
as  to  Fines  before  levied,  it  feems  to  be 
an  Ad  with  a  Retrofped.  2.  It  doth 
acknowledge  in  the  very  purview  Con- 
trariofity  of  Opinion,  fuch  as  nothing 
but  an  Ad  of  Parliament  could  with- 
ftand.  3.  By  the  Provifo,  by  which 
Fines  of  Lands  whereof  Judgments  had 
been  given,  or  whereof  Decrees  had 
been  made  for  the  Evidence  of  them 
contrary  to  the  Effed  and  Purpofe  of 
fuch  Fines,  were  exempted  out  of  the 
Ad,  it  was  ftrongly  implied,  not  only 
that  the  more  Authentick  Opinion  was 
againft  the  Bar  of  the  Iffue  in  Tail,  by 
4  H.  7.  but  that  fome  Judgments  and 
Decrees  had  been  given  and  made  pur- 
fuant  to  fuch  Opinions. 

But  now  the  Statute  of  32  H.  8.  hath 
clearly  fubjeded  the  once  beloved  En- 
tails (as  my  Lord  Hob  art  calls  them)  to 
Fines  with  Proclamations  ;  but  to  have 
done  it  by  4  H.  7.  feems  no  more  a- 
greeable  to  Reafon  of  State,  than  of 
Law.  For  the  Statute  of  Donis  having, 
at  once  preferved  the  Eftate  for  the  If- 
fue in  Tail  againft  both  the  Alienation 
and  Forfeiture  (even  for  Treafon)  of 
his  Anceftor,  it  feems  hard  in  refped 
of  the  Crown,  that  the  Statute  of  4  H. 
7.  fhould  take  off  the  Reftraint  of  vo- 
luntary Alienation,  and  hold  the  Pre- 
rogative of  the  King  in  Point  of  For- 
feiture for  Treafon  bound;  this  does 
not  well  comport  with  the  Prudence 
and  Warinefs  of  that  King  fo  celebra- 
ted for  a  Wife  Law-giver.  But  when 
26  H.  8.  which  was  above  forty  Years 
after 
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after  4  H.  7.  had  reftored  the  Preroga- 
tive in  that  Point  by  making  entailed 
Lands  liable  to  Forfeiture  for  Treafon, 
it  could  not  be  difficult  either  to  the 
King  or  Subjects,  who  probably  had 
then  no  great  Zeal  for  Entails,  to  put 
them  abfolutely  under  the  Power  of 
Fines  with  Proclamations,  tho'  4  H.  7. 
never  intended  to  do  it. 

Yet  I  do  at  laft  confefs,  that  upon 
what  I  have  faid  and  heard  from  my 
Brethren  in  this  Point,  I  have  fuch  a 
.Conflict  in  my  Underflanding  between 
clear  and  pregnant  Reafon  to  my  Ap- 
prehenfion  of  the  one  Side,  and  great- 
er Authority  of  the  other  Side,  that 
I  have  not  Confidence  fo  far  to  aflert  it 
as  my  Opinion,  that  a  Fine  with  Pro- 
clamation doth  not  bar  the  Iflue  in 
Tail,  by  4  H.  7.  as  to  think  it  a  furfi 
Foundation  of  a  Judgment  to  be  given 
for  the  Plaintiff. 

,  Admitting  then  that  4  H.  7.  did  bar 
Entails  by  Fines  with  Proclamations, 
what  then  preferves  the  Entail  in  our 
Cafe  to  the  Leflbr  of  the  Plaintiff,  a- 
gainft  the  Fine  of  Earl  Charles  his  Fa- 
ther ? 

I  anfwer,  1.  The  very  Statute  of 
32  H.  8.  without  the  Support  of  34  H. 
8.  cap.  20.  By  the  laft  Provifo  in  that 
Act,  it  is  declared,  That  it  fhall  not 
extend  to  any  Fine  levied,  or  to  be  le- 
vied of  any  Manors,  Lands,  &c.  be- 
fore the  Time  of  the  Fine  levied,  gi- 
ven, granted  or  afllgned,  by  Letters 
Patent  of  the  King,  or  his  noble  Pro- 
genitors, or  by  Act  of  Parliament,  the 
Reverfion  being  at  the  Time  of  the 
Fine  levied  in  the  King,  his  Heirs  or 
Succeflbrs. 

In  the  Cafe  before  us,  no  Man  can 
deny  that  the  Lands  in  Queftion  were 
given,  granted  or  afllgned  by  the  Act 
of  4  Jac.  before  the  Fine  levied,  or  that 
at  the  Time  of  the  Fine  levied,  the 
Reverfion  was  not  in  the  King,  and  fo 
this  Fine  as  to  thefe  Lands  receives  no 
Power  from  the  Act  to  bar  the  LefTor, 
but  his  Right  is  faved  by  this  Provifo. 

If  it  be  objected  that  this  Provifo  ex- 
tends only  to  A&s  of  Parliament  made 
before  32  H.  8.  becaufe  of  the  Words 
given,  granted  or  afllgned,  in  the  Pre- 
ter-Tenfe,  and  the  rather  becaufe  'tis 
joined  with  Letters  Patent  granted  by 
the  King,  or  his  noble  Progenitors, 
without  Mention  of  his  Succeflbrs,  and 
therefore  4  Jac.  made  long  after  can- 
not be  comprehended  in  it. 


I  anfwer,  1.  It  is  not  faid  exprefly 
in  the  Act,  given,  granted  or  afiigned 
before  the  Ad.  2.  Grants  or  Affign- 
ments  by  Ad  of  Parliament  of  Land, 
after  the  Ads,  are  in  equal  Mifchief 
with  thofe  made  before  the  Act,  and 
therefore  ought  to  have  equal  Pro- 
tection from  the  Provifo. 

I  take  this  Conftru&ion  to  be  war- 
ranted by  that  which  hath  been  made 
of  the  parallel  Aft  of  Parliament  of  34 
H.  8.  cap.  20.  againft  feigned  Recove- 
ries of  Lands  whereof  the  Reverfion  is 
in  the  King,  wherein  it  is  recited  in  the 
Preamble,  that  divers  of  the  King's  no- 
ble Progenitors,  efpecially  the  King, 
have  given  and  granted  to  divers  of 
their  good  Subjects  and  Servants  for 
the  Advancement  of  them  and  their  If- 
fue,  and  for  a  Recompence  of  the  Ser- 
vice of  fuch  Donees,  divers  Manors, 
&c.  What  can  be  a  more  exprefs  Preter- 
Tenfe  than  the  King  and  his  noble  Proge- 
nitors have  given,  as  full  at  leaft,  as 
given,  granted  or  affigned  by  Virtue  of  the 
Letters  Patent  of  the  King  or  his  Proge- 
nitors, or  by  Ail  of  Parliament,  in  the 
forementioned  Provifo  in  32  H.  8.  ta- 
king in  efpecially  the  Confideration  in 
34  the  Recompence  of  the  Service  of 
fuch  Donees.  And  although  the  Body 
of  the  Aft  referreth  to  the  Preamble, 
no  feigned  Recovery  hereafter  to  be 
had  againft  fuch  Tenants  in  Tail,  fo 
as  the  Word  fuch  may  feem  to  couple 
the  Body  and  the  Preamble  together  -, 
yet  faith  my  Lord  Coke,  1  Inf.  373.  a. 
(fuch)  in  this  Cafe  fhall  be  taken  for 
fuch  in  equal  Mifchief,  or  in  like  Cafe, 
and  fhall  extend  to  future  Gifts ;  and 
fo,  fays  he,  is  the  Law  taken  at  this 
Day  without  Queftion. 

It  hath  been  farther  urged  againft 
this  Point,  that  the  Provifo  in  32  H.  8. 
takes  not  away  any  Strength  or  Validi- 
ty from  Fines  of  Lands  granted  by  Act 
of  Parliament,  which  they  had  before, 
but  leaves  them  in  the  fame  State  it 
found  them,  which  is  collected  out  of 
thefe  Words  [but  that  every  fuch  Fine 
fhall  be  of  like  Force  and  Strength  as  if 
this  Act  had  never  been  made.]  And 
then  it  is  enforced  that  before  this  Act, 
if  Tenant  in  Tail,  the  Reverfion  to 
the  King,  levy  a  Fine,  or  fuffer  a 
common  Recovery,  the  IfTue  is  barred 
though  there  be  no  Difcontinuance 
wrought,  nor  the  Reverfion  touched  j 
and  the  Opinion  in  Dyer  32.  and  di- 
vers other  Books  are  cited  to  the  fame 
Purpofe. 
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I  anfwer,  1.  as  I  have  before,  That 
there  is  fio  inore  than  Opinion  in  the 
Cafe,  and  that  againft  Opinion.  2. 
That  there  is  no  Opinion,  that  where 
there  is  Tenant  in  Tail  by  Ad  of  Par- 
liament, the  Reverfion  in  the  King, 
that  a  Fine  or  Recovery  by  fuch  Te- 
nant in  Tail  fhall  bar  the  Iffue  in  Tail. 
3.  To  give  an  Anfwer  both  to  the  Ob- 
iedion  againft  this  Part  of  the  Provi- 
fo  touching  Fines  of  Lands  granted  or 
affined  by Ad  of  Parliament,  the  Re- 
verfion being  in  the  King,  and  alfo  to 
that  which  might  be  made  upon  that 
Part,  which  exempts  Fines  of  Lands 
whereof  Judgments  or  Decrees  for  the 
Evidences  thereof  had  been  given  or 
made,  to  both  which  the  Clofe  of  that 
Provifo  that  they  fhall  be  of  like  Force, 
as  if  the  Ad  had  never  been  made,  e- 
qually  refers,  and  to  both  which  I  pur- 
pofely  referved  my  Anfwer  for  this  Part 
of  my  Difcourfe. 

I  fay  in  Anfwer  to  both,  that  the  Act 
of32H.  8.  is,  1.  intitled  an  Expofi- 
tion  of  the  Statute  of  Fines,  2.  It  re- 
cites that  divers  Debates  and  Contro- 
verfies  had  arifen  and  grown,  and 
mere  were  like  to  enfue  if  Remedy 
were  not  provided  :  Then  3.  for  the 
Eftablifnment  of  that  Remedy,  and  for 
the  fure  and  fincere  Interpretation  of 
4  H.  7.  in  avoiding  all  Dangers,  Con» 
tentions,  Controverfies,  Ambiguities 
and  Doubts  that  might  thereafter  grow 
or  happen,  it  enads  and  ordains,  that 
Fines  with  Proclamations  fhall  be  a  fuf- 
ficient  Bar  to  Entails ;  then  comes  in 
the  Provifo  before-mentioned.  Now 
can  any  Man  rationally  conceive,  that 
the  Ad  being  made  for  the  Expofition 
of  the  Statute  of  Fines,  for  the  fure 
and  fincere  Interpretation  of  it,  for  a- 
voiding  of  allCont.overfies  and  Ambi- 
guities that  might  arife  upon  it,  fhould 
in  the  Intention  of  the  Makers  of  it, 
leave  Judgments  and  Decrees,  and  the 
Poffeffions  of  Tenant  in  Tail  by  the 
King's  Letters  Patent,  or  by  Ad  of 
Parliament,  whereof  the  Reverfion  was 
in  the  King,  to  the  Incertainty  of  loofe 
Opinions,  or  the  Danger  of  Reverfals 
or  Reviews,  or  the  Revival  of  new 
Controverfies  which  had  been  fairly 
buried.  Is  this  the  Fruit  of  a  fure  and 
fincere  Interpretation,  or  the  Means 
of  avoiding  Dangers,  Controverfies, 
Ambiguities  and  Doubts  ?  Or  is  it  not 
rather  ponce  terras  illas  in  brigam,  to 
throw  all  into  Wrangle  and  Conten- 
tion ? 


If  this  be  fo,  we  muft  interpret  Ex- 
pofitions,  and  explain  Interpretations 
in  infinitum,  which  is  juftly  condemned 
in  Butler  and  Baker's  Cafe  in  the  third 
Report. 

I  do  therefore  conceive,  with  Sub- 
miffion,  that  the  plain  Meaning  of  this 
Provifo,  and  the  fincere  Interpretation 
of  it  is,  that  fince  this  Ad  of  Expofi- 
tion,  or  as  my  Lord  Hobart  calls  it 
more  finely,  this  Paraphrafe  upon  the 
Text,  extends  not  to  the  Cafe  of  Fines 
of  Lands  given  or  affigned  by  Ad  of 
Parliament,  whereof  the  Reverfion  is 
in  the  King,  or  to  the  other  Cafes  be- 
fore-mentioned, neither  doth  the  Text 
it  felf,  but  that  thefe  Lands,  and  the 
Fines  of  them  are  in  the  fame  State  and 
Strength  as  if  neither  Paraphrafe  or 
Text  had  been  made,  and  then  the 
Fine  of  Earl  Charles  in  the  Cafe  before 
us,  can  be  no  Bar  to  the  Earl  his  Son, 
the  Leffor  of  the  Plaintiff. 

Nor  will  it  follow  upon  this  Con- 
ftrudion  of  the  Frovifo  that  then  there 
would  have  been  no  Need  of  making 
the  Statute  of  34  H.  8.  as  was  objeded 
by  one  of  my  Brethren.  For  that  Pro- 
vifo extended  not  to  common  Recove- 
ries againft  which  that  Ad  principally 
provided;  but  Fines  not  being  fpecially 
mentioned  in  that  of  34  }i.  8.  but  in- 
cluded only  in  the  general  Terms  of(a- 
ny  other  Thing  it  carries  fome  Weight 
of  Argument,  that  the  Makers  of  that 
Ad  thought  that  that  Provifo  in  32  H. 
8.  fecured  fufficiently  the  IfTues  of  the 
Donees  of  the  King,  the  Reverfion  be- 
ing in  the  King  againft  Fines  levied  by 
their  Anceftors  :  And  fo  I  conclude 
that  Point. 

But  admitting  that  the  Provifo  in  32 
II.  8.  doth  not  prefer ve  the  Lands  in 
Oueftion  to  the  now  Earl  and  Leffor  a- 
gainft  the  Fine  with  Proclamations  levi- 
ed by  the  Earl  his  Father,  yet  I  hold 
that  by  the  Ad  of  34  H.  8.  c.  20.  found 
in  the  Verdid,  the  Earl  Leffor  after 
the  Death  of  his  Father  wasimpower'd 
to  enter  into  the  Lands  in  Queftion, 
and  to  leafe  them  to  the  Plaintiff,  not- 
withftanding  his  Father's  Fine,  and  the 
private  Ad  of  4  Jac.  found  alfo  in  the 
Verdi  ft. 

And  this  is  the  Point  upon  which  I  Note, 
principally  rely  as  the  main  and  proper 
Bafis  and    Support  of  the  Cafe,  as  I 
hold  it. 

It  is  agreed  almoft  of  all  Hands,  that 
without  this  private  Ad  the  Law  is 
clear  for  the  Plaintiff,  for  that  the 
Lands  were  of  the  Gift  of  a  King 
to  an  Anceftor  of  Earl  Charles,  and 
the 
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the  Heirs  Males  of  his  Body,  who  le* 
vied  the  Fine,  and  that  at  the  Time  of 
the  Fine  levied  the  Reverfion  was  in 
the  Crown,  and  fo  the  Entail  is  within 
the  Proteftion  of  34  H.  8.  unlefs  the 
private  Aft  of  4  Jac.  hath  devefted  it 
of  that  Proteftion. 

I  {hall  therefore  firfl  confider  whe- 
ther it  were  the  Defign  or  Intention  of 
the  Aft  to  do  fo.  2.  If  it  were  not, 
whether  any  Thing  in  the  Aft  hath 
effeftually  done  it. 

The  Occafion  of  the  Aft  was  a  Dif- 
ference between  Earl  William?  the 
Great-Grandfather  of  the  now  Earl, 
and  the  Lady  Dowager  of  Earl  Ferdi- 
nand deceafed,  elder  Brother  of  Willi- 
am, and  the  Daughters  and  Coheirs  of 
Ferdinand,  touching  the  Poffeffions  of 
Ferdinand. 

In  this  Difference  all  the  other  IfTues 
Male  then  in  Being  of  that  noble  Houfe 
thought  thetnfelves  concerned,  and 
therefore  not  only  Earl  William  and 
the  Ladies,  but  the  other  IfTues  Male 
of  that  Houfe  fubmit  themfelves  to  the 
Award  of  their  honourable  Friends,  for 
reconciling  of  the  Difference.  The  Re- 
ferees having  heard  the  Parties  and 
their  Counfel,  and  having  confidered 
of  their  feveral  Rights  and  Claims  with 
the  Confent  and  Agreement  of  all  the 
Parties  and  their  Counfel  do  agree  and 
order,  that  the  Caftles,  Manors,  &c. 
fhall  be  affured,  conveyed  and  enjoy- 
ed by  fuch  Perfon  and  Perfons,  and  for 
fuch  Eftates,  and  under  fuch  Limitati- 
ons, Powers,  Liberties,  Declarations 
and  Savings  as  are  in  the  Aft  menti- 
oned, with  which  Agreement  the  faid 
Earl  William  and  the  reft  of  the  IfTues 
Male  defcended  from  that  honourable 
Houfe,  and  the  faid  Ladies  and  their 
Husbands  held  themfelves  well  content- 
ed and  fatisfied,  and  therefore  pray 
that  it  may  be  enafted  accordingly,  and 
fo  it  is. 

I  fhall  not  prefume  upon  your  Lord- 
ihip's  Patience  to  mention  here  the  par- 
ticular Limitations,  nor  largely  to  re- 
cite the  Powers  to  make  Leafes  or 
Jointures,  nor  the  enafting  Provifo  for 
the  Saving  of  the  King's  Reverfion, 
which  yet  I  fhall  hereafter  have  Occafi- 
on more  largely  to  fpeak  of ;  but  'tis 
manifeft  there  is  no  Perfon  of  that  ho- 
nourable Houfe  who  was  inheritable  by 
the  Letters  Patent  of  R.  2.  who  is  o- 
mitted  in  the  Limitations  of  the  Eftate, 
but  an  eighth  or  more  remote  Son, 
which  was  but  a  Poifibility,  and  not 
thought  worthy  of  the  Care  of  the 
Parties,  or  their  learned  Counfel. 


From  whence  I  argue;,  that  the  ap- 
parent Defign  of  the  Aft  was  to  fettle 
and  eftablifh,  and  preferve  the  Eftate 
in  the  Heirs  Males  of  thai:  Honourable 
Houfe,  as  it  was  intended  by  the  Roy- 
al Donor,  and  not  to  leave  it  in  the 
Power  of  any  Heir  Male  to  deprive  his 
Pofterity  of  it:  To  which  thofe  who 
have  argued  on  the  contrary  Part  make 
this  Aft  an  Inftrument  to  enable  him. 

For  fay  they,  the  Eftates  mention'd 
in  the  Limitations  in  the  Aft  were  ne- 
ver given  by  the  Letters  Patent  of 
R.  3-  but  are  of  a  new  Creation  ; 
have  not  a  Royal  Father,  but  are  the 
Children  of  the  People,  the  Parlia- 
ment, or  they  know  not  whom,  and 
therefore  are  not  within  the  Statute  of 
34.  which  defends  only  the  Gifts  of 
the  Royal  Bounty.  I  muft  confefs  they 
fhew  many  Limitations  very  different 
from  the  original  Gift,  efpecially  that 
of  making  the  Father  but  Tenant  for 
Life,  who  was  Tenant  in  Tail,  and  the 
Son  Tenant  in  Tail  (in  his  Father's 
Life)  who  had  nothing  before  ;  thefe 
are  indeed  new  Mouldings  or  Shaping 
of  the  old  Eftate,  and  I  cannot  forbear 
to  fay  they  are  very  like  Alterations, 
but  they  have  all  been  in  the  Particu- 
lars fo  well  anfwered  already,  that  I 
fhall  not  adventure  to  add  any  Thing. 

The  principal  Defence  that  I  fhall 
offer,  is, 

1.  What  ever  Limitations  this  Aft 
of  4  Jac.  hath  introduced,  they  are 
of  the  fame  Land  which  was  original!/ 
the  Gift  of  the  King. 

2.  Whether  the  old  Eftate  be  new 
moulded  only,  or  altered  by  thefe  new 
Limitations,  yet  the  Reverfion  was  in 
the  King  ;  and  fo  in  him  by  the  enaft- 
ing Provifo  of  faving  it  to  him,  that 
he  ought  to  be  conftrued  and  adjudged 
Donor  of  every  Eftate  in  thefe  Limi- 
tations. 

I  confefs  there  may  be  fuch  an  Al- 
teration of  the  Eftate,  that  though  the 
Reverfion  continue  in  the  King,  the 
Eftate  of  new  Alteration,  being  an  E- 
ftate-Tail,  fhall  not  be  preferved  by 
34  H.  8.  and  therefore  I  agree  the 
Cafe  cited  by  my  Brother  Maynard  to 
be  good  Law ;  it  was  the  Cafe  of  the 
Earl  ofOrtnond,  in  13  Car.  1.  as  he 
cited  it,  argued  by  himfelf,  and  re- 
folved  by  eleven  Judges.  Donee  in 
Tail  of  the  Gift  of  the  King,  and 
the  Reverfion  being  in  him,  makes 
a  Gift  in  Tail,  the  fecond  Donee  fuf- 
fers  a  common  Recovery,  refolv'd  that 
I  i  hiJ 
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his  Iflue  was  not  within  the  Privilege 
of  34  H.  8.  and  very  good  Reafon  for 
it,  for  his  Eftate,  as  far  as  it  could,  dis- 
affirmed the  Reverfion  of  the  King, 
though  it  could  not  take  it  out  of  him, 
and  his  PofTeffion  was  injurious  to  the 
Eftate  given  by  the  King,  therefore 
no  Colour  to  allow  it  the  Protection  of 
that  Act:  But  no  Limitation  in  our 
Cafe  can  be  faid  to  be  of  that  Nature. 

And  as  the  Alteration  of  the  State 
of  the  Donee,  may  lofe  the  Protection 
of  the  Statute,  fo  the  Alteration  of  the 
Eftate  of  the  Donor  may  deprive  the 
IfTueofitj  agreeing  to  which  is  the 
Cafe  put  by  my  Brother  Charlton,  of 
Gardner  and  Bambndgc  ;  where  the 
King  to  enable  his  Donee  to  make  a 
long  Leafe  by  Fine,  granted  his  Re- 
verfion, and  after  the  Fine  refumed  it, 
'twas  refolved  the  Leafe  was  good  a- 
gainft  the  Iffue;  but  I  much  doubt 
whether  the  Donees  Fine  after  the  Re- 
grant  to  the  King  of  the  Reverfion 
would  not  have  been  avoidable  by  the 
Iffue  in  Tail,  by  Virtue  of  the  Statute 
of  34.  for  that  Act  doth  not  require 
that  the  Reverfion  would  always  con- 
tinue in  the  King,  but  it  fufficeth  if  it 
be  in  him  at  the  Time  of  the  Recove- 
ry fuffered,  or  Fine  levied. 

But  our  Cafe  is  not  within  the  Dan- 
ger of  that  Scruple,  the  Reverfion  con- 
tinuing always  in  the  King. 

The  Provifo  I  before  mentioned,  is 
to  this  Effect,  Provided  and  be  it  enatl- 
ed  and  declared,  That  your  excellent  Ma- 
jefiy,  your  Heirs  and  Succeffors  Jhall  have, 
hold  and  enjoy  fuch  and  the  fame  Rever- 
sions, Rents,  Rights,  Titles,  Services, 
Tenures,  Primer  Seifins,  Liveries,  Pro- 
fits, Commodities,  Emoluments,  Claims 
and  Demands,  as  your  Highnefs,  your 
Heirs  and  Succeffors  now  have,  or  here- 
after (loall  or  may  have  from,  tn,  to,  for 
or  out  of  any  the  Caftles,  Manors,  &c.  in 
fuch  and  the  fame  Manner  and,  Form,  to 
all  Intents,  ConftrutJions  and  Purpofes  as 
if  this  A£i  had  never  he  en  made. 

Now  how  had  the  King  the  Reverfi- 
on ?  Not  as  Grantee  of  any  Perfon, 
nor  by  Efcheat;  but  as  Donor.  Why 
then  by  this  enacting  Provifo  that  he 
fhall  have  it  in  the  fame  Manner  and 
Form,  he  is  ftill  to  have  it  as  Do- 
nor, notwithftanding  the  Alterations 
of  the  particular  Eftate  ;  and  this  the 
Omnipoteney  of  an  Act  of  Par- 
liament can  do ;  which  is  not  to  be 
meafured  by  thofe  ftrict  Rules  of  Law 
to  which  private  Mens  Acls  are  fubject, 
as  appears  by  the  Prime's  Cafe}  and 


divers  others  cited  by  my  Brethren ;  fo 
that  now  'tis  as  if  this  Provifo  had  en- 
acted, that  the  King  fhall  be  adjudg- 
ed the  Donor  of  ail  thefe  Eftates,  as 
he  was  of  the  old  Eftate  before  the  Aft 
was  made. 

2.  The  King  is  to  have  the  Reverfi- 
on, and  all  Profits,  Commodities,  E- 
moluments,  Claims  and  Demands  in 
the  fame  Manner,  to  all  Intents  and 
Purpofes,  as  if  this  Act  had  never  been 
made :  Now  before  that  Act  he  had 
the  Reverfion,  with  the  Commodity 
and  Emolument  incident  to  it,  of  re- 
ftraining  any  the  Iffues  inheritable  to  a- 
lien  the  Lands  given  to  them  by  the 
King's  Bounty  ;  and  this,  how  lightly 
foever  fome  have  fpoken  of  it,  yet  is  a 
confiderable  Emolument  and  Advan- 
tage. King  H.  8.  and  his  Parliament 
in  the  Act  of  34.  have  that  Efteem  of 
it ;  in  the  Preamble  of  that  Act,  it  ap- 
pears that  the  Profit  the  Heirs  of  the 
Body  of  the  King's  Donees  receive  by 
his  Bounty,  is  not  only  a  Means  to 
preferve  in  their  Memories  the  Servi- 
ces done  by  their  Anceftors,  but  an 
Obligation  and  Encouragement  to  them 
to  do  the  like  ;  and  this  is  there  call'd 
a  Prerogative,  which  fome  Donees  had 
endeavoured  to  defeat  the  King  of  by 
feigned  Recoveries,  and  is  therefore 
preferved  by  that  Act. 

And  it  is  no  Benefit  to  the  King  to 
keep  a  noble  Family,  obliged  to  ferve 
him  by  the  Bonds  of  Gratitude,  which 
make  the  deepeft  Impreffion  in  a  gene- 
rous Heart,  and  always  retain  in  it  a 
warm  Defire  to  exprefs  the  Senfe  of  the 
Bounties  they  receive  by  noble  Servi- 
ces ?  What  hath  the  King  done  to  de- 
prive himfelf  of  this  Advantage  from 
this  noble  Family  ?  Had  this  Act  never 
been  made,  it  had  unqueftionably  con- 
tinued to  him  ;  and  it  being  fo  confi- 
derable a  Commodity  and  Emolument, 
it  is  by  this  Provifo  ena&ed  to  be  en- 
joyed by  him  as  if  the  Act  had  never 
been  made. 

It  was  faid,  That  Duty  and  Allegi- 
ance bind  the  Subject  to  the  Service  of 
their  Prince  without  the  Obligation  of 
Beneficence. 

Truly  I  doubt  not  Jbut  it  did  fo  in  this 
noble  Family,  and  that  eminently  ap- 
peared in  the  noble  Grandfather  of  this 
prefent  Earl,when  he  laid  down  his  Life 
as  a  Sacrifice  to  Loyalty,  and  even  in  the 
View  of  fome  of  his  fair  Poffeffions  men- 
tioned in  this  Act,  Ha-warden-Cafile :  But 
I  make  no  doubt  but  that  it  was  a  great 
Comfort  and  Satisfaction  to  him  in  that 
fad 
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fad  Hour,  that  he  had  not  only  fatif- 
fiedhis  Debt  of  Allegiance,  but  that  of 
Gratitude,  which  he  owed  to  the 
Bounty  of  the  Royal  Family. 

And  if  it  be  true,  as  'twas  faid  at 
Ear,  That  at  the  Making  of  34  H.  S. 
the  Crown  was  rich  and  full;  but  low, 
and  had  little  to  give  at  the  Making  of 
4  Jac.  I  think  then  there  is  the  lefs 
Reafon  by  rigid  Conftruclion  to  take 
off  any  Obligations  to  the  Crown, 
efpecially  in  thefe  Days,  when  fcarce 
any  Obligation  will  contain  fome  Men 
within  the  Bounds  of  their  natural 
Duty  and  Allegiance. 

2.  I  did  obferve  before,  that  all  the 
Iffues  Males  of  that  noble  Family  con- 
cerned themfelves  in  the  Award,  and 
the  A6r.  of  4  Jac.  purfuant  to  it,  and 
Care  is  taken  of  them  by  Limitation  of 
feveral.Eftates  to  them  by  the  Acl, 
and  certainly  with  full  purpofe  they 
fhould  enjoy  them  according  to  the  fe- 
veral  Limitations  as  they  fhould  have 
done  in  the  fame  Succefnon,  by  the 
Limitation  in  the  Letters  Patent  of 
R.  2.  and  fo  it  is  exprefly  found  in  the 
Verdict.  Now  if  this  Provifo,  or 
fomething  in  the  Act  of  4  Jac.  did  not 
reftrain  the  Alienation  of  the  Limitati- 
on of  the  Iffue,  would  they  or  their 
learned  Counfel  have  fuffered  them  to 
yield  up  that  Reftraint  by  the  Letters 
Patent,  and  fubmit  themfelves,  and 
their  noble  Family,  fo  far  as  they  might 
reprefent  it,  to  the  Will  and  Pleafure 
of  the  firft  Tenant  in  Tail,  for  allthofe 
vaffc  PofTefHons  ?  Or  was  it  worth  the 
Care  of  a  Parliament  to  put  the  Eftate 
under  fo  many  ftrict  Limitations  of 
Eftates,  and  invert  them  with  fuch 
Powers  and  Authorities  of  making  Lea- 
fes  and  Jointures  for  their  Wives,  yea, 
and  the  Wives  of  Heirs  apparent,  when 
all  thefe  Eftates,  and  their  annexed 
Powers  had  been  liable  to  be  deftroyed 
by  James  Lord  Strange  as  foon  as  he 
came  of  Age,  with  the  Confent  of  his 
Father,  or  after  his  Death  without  it, 
if  this  Provifo,  or  the  Judgment  of 
Law  upon  it,  that  the  King  was  the 
Donor  even  of  thofe  new  Eftates  as  in- 
cident to  his  Reverfion,  did  not  re- 
ftrain it? 

And  that  they  would  have  been  fo 
liable,  is  clear  by  our  Books,  the  Lord 
Stafford's  Cafe,  and  the  other  Authori- 
ties cited  by  my  Brother  to  that  Pur- 
pofe, which  for  Brevity  I  omit  to  men- 
tion. 


I  ftiall  only  add,  that  as  the  large 
Poffeffions  did  originally  proceed  from 
the  Bounty  of  a  King,  fo  this  Act  pro- 
ceeded from  the  Grace  of  a  King ;'  he  is 
the  Law-giver  ;  and  fince  Earl  William^ 
by  no  Act  of  his,  without  the  Royal 
Sanction,  could  have  carried  thofe  new 
Eftates  out  of  the  old  Entail,  whatever 
proceeds  from  this  Law,  is  in  Effect 
the  Gift  of  the  King,  it  is  le  Roy  le  -cent 
that  makes  this  Law,  and  the  Judg- 
ment of  Law  upon  it,  I  conceive,  in- 
titles  him  to  the  Donorihip  of  all  the 
Eftates  given  by  it. 

And  iffo,  then  it  only  remains  to  be  ' 
confidered  whether  34  H.  8.  extends  to 
Fines  levied  by  Tenant  in  Tail  of  the 
Gift  of  the  King,  the  Reverfion  being 
in  the  Crown. 

I  do  not  remember  this  Point  to  R  ;  „ , 
have  been  infilled  upon  by  any  one  of  .  '  ' 
my  Brethren,  and  content  my  felf 
with  the  Opinion  of  my  Lord  Coke, 
1  Inft.  373.  and  Notley's  Cafe  there  ci- 
ted, the  Cafe  of  the  Lord  Chandos  in 
the  fixth  Report,  and  the  Lord  Stafford 
in  the  Eighth,  all  which  concur  unani- 
moufly,  that  that  Statute  doth  extend 
to  Fines  with  Proclamations,  (tho'not 
fpecially  mentioned  in  it)  under  the 
Words  Qany  other  losing  or  'things')  and 
the  rather,  becaufe  I  have  not  heard  a- 
ny  Authority  or  Opinion  againft  it  ; 
and  I  do  thereupon,  and  upon  what  I 
have  afore  faid,  conclude  as  I  began, 
that  in  my  Opinion  Judgment  ought  to 
be  given  for  the  Plaintiff. 
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circumftances  neft  material.  138 

Sur  Habeas  Corp.  le  Bail  neft  oufter  charga- 

ble  que  en  le  Plaint  return.  188 

Bail  dun  indict  pur  murder.  222 

TOanitrupt* 

An  un  Trader  en  Ireland  foit  deins  les 

Statutes  de  Bankrupts.  141 

An  le   Vendee    del   Commiffioners    poit 

maintain  EjecJ'ione  firma  devant  inrol- 

ment.  196 

ISiiron  $  Stmt,  vide  %c> 

Condition  a  payer  50  /.  apres  le  mort  del  Condition  to  pay  50 1.  after  the  Death  of  the 
Feme  del  Def.  deftre  pay  come  le  Feme  Defendant's  Wife,  to  be  paid  as  the  IVife 
difpofera,  coment  ferra  pay-.  216        jhall  difpofe,  how  it  Jhall  be  paid.      216 


Bail. 

B  Ail-Bond  good,  notwithftanding  Va- 
riance in  the  Stile  of  the  Court.        46 

Ic  is  no  Plea  to  difcharge  the  Bail,  to  fay,  that 
the  Defendant  is  taken  in  Execution.    75 

Whether  the  Bail  fhall  be  liable,  where  the 
Judgment  is  reverfed  againft  the  Princi- 
pal ?  96 

Bail  Jhall  be  difcharged  if  the  Principal  dies 
before  the  Day  of  Appearance.  ib. 

See  Heir. 

It  is  fufficient  if  the  Condition  of  a  Bail-bond 
exprefs  the  Time  and  Place  of  Appearance, 
and  at  whofc  Suit,  and  Variance  in  other 
Circumfiances  is  not  material.  138 

On  Habeas  Corpus  the  Bail  is  not  farther 
chargeable  than  in  the  Plaint  returned.  188 

Bail  of  one  indited  for  Murder.  222 

Bankrupt. 

Whether  a  Trader  in  Ireland  be  within  the 
Statutes  of  Bankrupts.  141 

Whether  the  Vendee  of  the  Commiffioners  can 

maintain  an  Ejeclment  before  Inrolment. 

196 

Baron  and  Feme.     See  Age. 


OBjief. 

Amendment  del  tefte  dun  Brief  apres  Exe- 
cution. 41 

Per  neceffity  del  Ley  le  tefte  del  brief  doet 
eftre  en  le  Term,  coment  le  brief  foit 
profecute  apres.  150 

Ac  etiam  billx  en  le  Common  Bank  allow 
en  B.  R.  apres  alignment  de  ceo  pur 
Error.  217 

Touts  By-leys  fait  per  Corporation  ont 
lour  Obligation  per  confent  des  parties, 
ou  quafi  per  confent,  mes  ceo  ne  poet 
eftre  quant  al  lieus  hors  lour  jurisdic- 
tion. 145 


Brief. 

Amendment  of  the  Tefte  of  a  Writ  after 
Execution.  41 

By  Neceffity  of  Law  the  Tefte  of  the  Writ 
muft  be  in  the  Term,  tho  the  Writ  be 
fned  out  after.  150 

Ac  etiam  Billae  in  the  Common  Pleas  al- 
lowed in  B.  R.  after  Affignment  of  it  for 
Error.  217 

By-Law. 

All  By-Laws  made  by  a  Corporation  have 
their  Obligation  by  Confent  of  Parties,  or 
as  it  were  by  Confent,  but  this  cannot  be 
as  to  Places  out  of  their  Jurifdittion.  145 


C 

Cafe* 


c 

Cafe. 


UN  Action  fur  le  Cafe  gift  pur  tenant       A   N  Aclion  on  the  Cafe  lies  for  'Tenant 
a"  volunt   pur  diftru&ion   de  fon    ±\.     at  Will  for  deftroying  his  Common  of 
Common  de  Pafture  ove  Conies.         5         Pafture  with  Conies.  $ 


TABLE. 


Un  A&ion   fur  Cafe  gift  pur  exhibiting 

Indictment  que  fuit  return  Ignoramus. 

Pag.  20 

Cafe  fur  Aflumpfit  gift  pur  deniers  re- 
ceived per  tort.  127 

Action  gift  pur  malicious  profecution  en 
le  Spiritual  Court.  132 

Action  gift  pur  obftruction  dun  Common 
voy.  i56 

Certiorari* 

Apres  Fine  impofe  per  Juftices  de  Paix 
eftreate  a  la  Exchequer,  B.  R.  ne  voet 
mtromitter  avec  le  order,  coment  re- 
turn la  fur  Certiorari,  ne  fuffer  ceo 
deftrefile.  169 


Coalmines* 

Coal-mines  nient  overt  ne  pafTe  per  de- 
mife  pur  ans  dun  Mannor  6c  touts  He- 
reditaments deins  ceo.  72 

Common*   vide  pjefcrfptiom 

Confcitiom  vide  Covenant* 

Confiaeratiotu 

Confideration  que  lun  voet  perform  le  a- 
greement  de  fa  part,  le  auter  voet  pur 
fa  part,  neft  fufficient.  87 

Conffatrte* 

Exempt  de  ferver  en  auter  Office  durant 
fon  Office  de  Conftable.  46 

Seffions  de  Paix  nad  original  Power  a  fair 
un  Conftable,  mais  poet  examine  le 
Election  en  le  Leet  &  jurer  le  Confta- 
ble la  elect.  212 

Conffruaion  ne  patrols 

Le  meaning  efteant  plain,    le  Court  ex 
officio  doit  mould  les  parols  a  fair  le  in- 
106 
219 

29,37 
49,5° 

74>75 
48 


tent  des  parties  aver  effect, 
Ainfi  de  verbis  idem  Jonantibus. 
Ufually  demifed. 

Contrafaciendum  &  contrafacere. 
Exilium. 

^nintogint  pur  quinqnagint. 
Verba  idem  fonantia  (jit  Nunne  pro  Nonne) 
bon.  219 

Contempt  Vide  COffgl*  P?0!)t&ttiOm         Contempt.  See  Cofts.    Prohibition. 


An  Action  on  the  Cafe  lies  for  exhibiting  an 
Indictment,  which  was  returned  Ignora- 
mus. Page  20 

Cafe  on  Affumpfit  lies  for  Monies  wrongful- 
ly received.  127 

Action  lies  for  malicious  Profecution  in  the 
Spiritual  Court.  132 

Action  lies  for  flopping  up  a  common  Way. 

ij6 

Certiorari. 

After  a  Vine  fet  by  Juftices  of  Peace,  eftreat- 
ed  to  the  Exchequer,  the  Kings  Bench 
will  not  meddle  with  the  Order,  tho  re- 
turned thither  on  Certiorari,  nor  fuffer  it 
to  be  filed.  .  169 

Church.     See  Efglife. 

Coal-Mines. 

Coal-mines  not  open  do  not  pafs  by  a  De- 
mi fe  for  Tears  of  a  Manor,  and  all  Here- 
ditaments within  the  fame.  72 

Common.     See  Prefcription. 

Condition.     See  Covenant. 

Confideration. 

Confederation,  that  if  one  will  perform  the 
Agreement  on  his  Part,  the  other  will  on 
his  Part,  is  not  fufficient.  87 

Conftable. 

Exempt  from  ferving  in  another  Office,  du- 
ring his  Office  of  Conftable.  46 

Seffions  of  Peace  hath  no  original  Power  to 
make  a  Conftable,  but  may  examine  the 
Election  in  the  Leet,  and  fwear  the  Con- 
ftable there  elected.  212 

Conftruction  of  Words. 

The  Meaning  being  plain,  the  Court  ex  offi- 
cio, ought  to  mould  the  Words  to  make  the 
Intent  of  the  Parties  have  Effect.        106 
So  de  verbis  idem  fonantibus.  219 

Ufually  demifed.  29,37 

Contrafaciendum,  and  contrafacere.  49,50 
Exilium.  74, 75 

Quintogint  for  Quinquagint.  48 

Verba  idem  fonantia  (as  Nunne  for 
Nonne)  good.  219 


Defendant  confeffant  un  Contempt  in  af- 
cun  chofe  ne  ferra  difcharge  per  fon 
ferment  in  auters  chofes.  178 

Contingent* 

Contingent  remainder,  lou  ferra  diftroy. 

77 

Vide  Jointenancy. 

Coment  que  contingent  Eftates  ne  font 
grantable,  donee  font  tiels,  uncore  ils 
font  extinguilhable.  99 

Conftruction  fur  contingency  del  furvi- 
vanr.  202 

Copi'IjolOt 


Defendant  confeffing  a.  Contempt  in  any  one 
fhing,  floall  not  bejlifcbarged  by  his  Oath 
in  other  things.      *  178 

Contingent. 

Contingent  Remainder  where  it  Jball  be  de- 
fray ed.  77 

See  'Jointenancy. 

'it ho  contigent  Eftates  be  not  grantable, 
while  they  arc  fuch,  yet  they  are  extin- 
guifiiable. 99 

Conftrv.Bion  en  a  Contingency  of  the  St&vi- 

vor.  202 

Copyhold, 


TABLE. 


Cuftome  en  un  Coppyhold  Mannor  que 

le  primer  perfon  nofme  en  le  Coppy 

poet  per  furrender  bar  le  remainder. 

Pag.  142 

Que  ferra  bon  furrender  a  ceo.  143 

Un  feignior  dun  Coppyhold  Mannor  per 
diffeifin,  poet  eftre  un  inftrument  a 
conveyer  Eftates  al  auters,  uncore  il  ne 
prendra  a  fon  ufe.  i53j  *54 

Le  Eftate  dun  Coppy-tenant  pur  vie  ab- 
folutement  determine  per  un  Attainder 
pur  felony  fans  entry  del  feignior.    189 

Nul  melius  inqnhenct  apres  un  inquifition 

per  le  Coroner  que  un  fuit  felo  de  fe, 

mes  auter  remedy  pur  le  party  grieve. 

198 

Depofitions  devant  Coroner,  lie  al  Tryal 
pur  bon  Evidence,  fi  le  party  eft  mort 
ou  oufter  le  mere.  53 

CCff0«. 

Plaintiff  Executor  efteant  nonfue  fur  infi- 

rtttil  Computaffet  pur  deniers,  &c.   ewe 

en  le  vie  de  Teftator,  ne  payera  Cofts. 

47 

Vide  Prohibition. 

Cofts  grant  en  Mandamus  ou  le  Defen- 
dant eft  en  Contempt.  178 

Plufieurs  Cofts  que  Damages,  ou  ferra  al- 
low in  Trefpafs.  232 

Covenant* 

Covenant  gift  fur  le  parol  Reddend'.  102 

Breach  bien  affign  comment  le  matter  neft 
diredhnent  diens  les  parols  del  Cove- 
nant. 186,191 

Vide  Age. 

Parols  fefant  Covenants  reciprocal  nemy 
un  Condition.  205 

Non  performance  dun  reciprocal  Cove- 
nant nul  Bar  al  Adtion  pur  le  breach 
dUn  auter  Covenant.  216 

Court,  CotirMSaroiTj  fee. 

Court-Baron  per  cuftom  tenus  coram  Se- 
nefchaUo.  23 

Stewardfhip  de  Court-Baron  grantable  en 
Reverfion.  126 

Grantable  a  deux,   &  pur  ans, 

&c.  127 

Juftifi'cation  per  procefs  hors  un  Inferiour 
Court  neft  bon  fans  monftrans  art  le 
Court  foit  tenus  per.  Charter  ou  Pre- 
fcription.  1 65 

Vide  Pleadings. 

Un  Inferior  Court  poet  increafe  Damages 
fur  view  dun  Maim.  183 

Proceedings  en  un  Hundred  Court  do- 
yent  eftre  monftre  alarge  ou  un  juftifie 
per  eux  en  Court  de  Record.  185 

Unreafonable  Fine  impofe  en  Court-Leet 

pur  un  contempt  en  le  Court,  void.  229 

fcdg- 


Copyhold. 

Cuftom  in  a  Copyhold  Manor,  that  the  firfi 
Perfon  'named  in  the  Copy  may  by  Surren- 
der bar  the  Remainder.  Page  142 

What  fhall  be  a  good  Surrender  for  thatPur- 
pofe.  143 

A  Lord  of  a  Copyhold  Manor  by  Diffeifin, 
may  be  an  Inftrument  to  convey  Eftates  to 
others,  tho  he  fhall  not  take  to  his  own 
Ufe.  153,154 

The  Eftate  of  a  Copy  tenant  for  Life  ab jo- 
int ely  determines  by  an  Attainder  for  Fe- 
lony without  the  Lord's  Entry.  189 

Coroner. 

ATo    Melius  inquirend'  after  an  Inquifition 

by  the  Coroner  that  one  was  Felo  de  fe, 

but  other  Remedy  for  the  Party  grievd. 

198 

Depofitions  before  the  Coroner,  read  at  the 
Trial  for  good  Evidence,  if  the  Party  be 
dead,  or  beyond  the  Sea.  53 

Cofts. 

Plaintiff  Executor  being  nonfuit  on  infimul 
computaffet  for  Monies,  &c.  had  in  the 
Life  of  the  Teftator,  pall  not  pay  Cofts. 

47 
See  Prohibition. 
Cofts  granted  in  a  Mandamus,  where  the 

Defendant  is  in  Contempt.  178 

More  Cofts  than  Damages,  where  they  ftjall 

be  allowed  in  T'refpafs.  ,232 

Covenant. 

Covenant  lies  on  the  Word  Reddend'.     1 02 
Breach  well  affigned  tho'  the  Matter  be  not 

direttly  within  the  Words  of  the  Covenant. 
186,191 
See  Age. 
Words  making  reciprocal  Covenants,  not  a 

Condition.  2  05 

Non-performance  of  a  reciprocal  Covenant, 

no  Bar  to  an  Aclion  for  the  Breach  of 

another  Covenant.  216 

Court,  Court-Baron,  &c. 

Court-Baron  by  Cuftom  held  coram  Senef- 
challo.  23 

Stewardftoip  of  a  Court-Baron  grantable  in 
Reverfion.  126 

Grantable  to  Two,   and  for  Tears, 

&c.  127 

Juftification  by  Procefs  out  of  an  inferior 
Court  is  not  good,  without  fhewing,  whe- 
ther the  Court  be  held  by  Charter  or  Pre- 
fcription.  1 65 

See  Pleadings. 

An  inferior  Court  may  increafe  Damages  on 
View  of  a  Maim.  183 

Proceedings  in  a  Hundred-Court  ought  to  be 
ftjewed  at  large,  where  one  juftifies  by 
them  in  a  Court  of  Record.  1 85 

Unreafonable  Fine  jet  in  a  Court-Leet  for  a 

Contempt  in  the  Court,  void.  229 

jndg- 


TABLE. 


Judgment  en  Inferior  Court  apres  Ver- 
dict la,  reverfe,  ou  ne  appiert  que  le 
Contract  fur  quel  le  AfTumpfit  oritur 
fuit  deins  le  jurifdiction.  Pag.  23  o 


Court  Spiritual* 

An  Defendants  la,  foyent  tenus  a  refpon- 
der  fur  lour  ferements  aux  Articles 
(nient  touchant  matters  criminal)  en 
afcun  caufes  prxterquam  in  caujis  matri- 
monialibus  feu  t  eft  anient  arm  ?  122 

VideCak.    Age. 

Cuffome. 

Cuftome  a  ekcler  un  Canon  en  un  Ef- 
glife  Cathedral  ou  nul  Canonry  fuit 
vacant,  rediculous.  199 


"Judgment  in  an  Inferior  Court  after  Vcrdift 

there,  reverfed,  where  it  did  not  appear 

that  the  Contrail  whereon  the  AfTumpfit 

arofe,    was    within    the    Jurifdiction. 

Page  230 

Court  Spiritual. 

Whether  the  Defendants  there  be  bound  to 
anfwer  on  their  Oaths  to  Articles  Qnot 
touching  criminal  Matters')  in  any  Caufes 
praeterquam  in  caufis  matrimonialibus 
feu  teftamentariis  ?  12a 

See  Cafe.  Age. 

Cuftom. 

Cufiom  to  elecl  a  Canon  in  a  Cathedral 
Church,  where  no  Canonry  was  -vacant, 
ridiculous.  199 


D. 

2)amao;efii,  Damas;^ferant*  vide 
J^ofjt&ttiom    Cou% 

UN  home    ne  poet  Comburer  fewel 
que  il  trove  fur  terre  ou  il  ad  com- 
mon Damage-fefant.  193 

£>eot*   vide  matite. 

Debt  fur  un  Bill  que  ne  afcertain  le  fum- 
me.  184 

En  Action  de  Debt  qui  tarn,  fur  Statute 

23   Eliz.    pur   non  vener  al   Efglife, 

Conformity  ne  difcharge  le  penalty. 

187 

Demand 

Demand  del  Rent,  ou  neceflary.   32,120 

Nomine  Pcen<e  nemy  recoverable  fans  de- 
mand del  Rent.  33 

£>emtfo 

Demife  a  volunt  fuffice  de  fair  terre 
deftre  account  demifable.  29 

2)emp-fanfte* 

An  le  prochein  de  Demy-fank  ferra  Gar- 
dian  in  Soccage.  17 

La  foer  de  Demy-fank  avera  diftribution 
fur  Statute  22  &  23  Car.  2.  ove  les  fre- 
res  &  foers  del  intire  fanke.  93 


©tpoattons.  vide  Cefmoiffnc*  Co* 
toner* 


Damages,  Damage-fefant.    See  Prohibi- 
tion.   Cofts. 


A 


Man  cannot  burn  Fewel  which  he  finds 
on  Land  where   he  hath   Common, 
Damage-fefant.  193 

Debt.     See  Notice. 


Dtbt  on  a  Bill  which  does  not  afcertain  the 
Sum.  1 84, 

In  an  Action  of  Debt  qui  tam,  on  the  Sta- 
tute of  23  Eliz.  for  not  coming  to  Church, 
Conformity  does  not  difcharge  the  Penalty. 
187 

Demand. 

Demand  of  the  Kent,  where  neceffary.   32, 

120 

Nomine  Poense  not  recoverable  without  a 

Demand  of  the  Kent.  33 

Demife. 

Demife  at  Will  fufficient.  to  make  Land  be 
accounted  demifable,  29 

Demy-fanke. 

Whether  the  next  Half-blood  JhdU  be  Guar- 
dian in  Socage.  1 7 

?he  Sifter  of  the  Half-blood  Jhall  have  Dif- 
tribution on  the  Statute  22  &  23  Car.  2. 
with  the  Brothers  and  Sifters  of  the  whole 
Blood.  93 

Depofitlons.    See  Tefmoigne,  Coroner. 


Devife. 


Devife  de  vender  terres  fans  nomer  qui  Devife  to  fell  Lands,  without  naming  who 
vendera,  an  void  ou  nemy.  25,26        Jhall  fell,  whether  void,  or  not  ?     25,26 

Devife  to  J.  V.  during  his  Exile  from  his  Devife  to  J.  V.  during  his  Exile  from  his 
own  Country,  quel  Eftate  pafle.  74  '      own  Country,  what  Eft  ate  pajfes.  74 


Devife 


Kk 


Devife 


TABLE. 


Devife  de  terres  apres  la  mort  del  Devi- 
for  &  fa  feme,  &  mil  exprefte  Devife 
al  feme,  riens  paffe  al  feme.       Pag.  98 

Heirs  Males  de  Corps  R.  ore  vivant,  en 

un  Devife,  ferra  intend  heir  apparent. 

100 

Devife  de  terres  al  un,  ove  un  charge  eft 

Devife  en  fee.  io7 

Joint  Devife  a  deux  Joint  Executors,  lun 

moruft,  an  le  Legacy  va  al  furviving 

Executor,  ou  nemy  ?  1 3? 

Devife  govern  per  intention  foit  il  exprefle 

per  apt  parols  ou  nemy.  i"72 

Diffrefjs* 

Diftreffe  pur  rent  arrear  dun  rent-charge 
apres  le  Grantee  ad  change  fon  Eftate 
per  Fine.  2 

Lou  un  Statute  done  penalty  de  eftre  le- 
vy per  diftrefs,  il  done  poiar  de  vender 
fans  auter  parols.  25 

Dottier* 

Dower  en  Gavelkind,  moity  dam  fola  &    Dower  in  Gavelkind,  a  Moiety  dum  fola  & 


Devife  of  Lands  after  tbe  Death  of  the  De- 
vifor  and  his  Wife,  and  no  exprefs  De- 
vife to  the  Wife,  nothing  paffes  to  the 
Wife.  Page^g 

Heirs  Males  of  the  Body  of  R.  now  living, 
in  a  Devife,  JhaU  he  intended  Heir  ap- 
parent. 1 00 

Devife  of  Lands  to  one,  with  a  Charge,  is 
a  Devife  in  Fee.  107 

Joint  Devife  to  two  Joint  Executors,  one 
dies,  whether  the  Legacy  goes  to  the  fur- 
viving Executor,  or  not  ?  130 

Devife  governed  by  Intention?  whether  it  he 
expreffed  by  apt  Words,  or  not.    *       1 72 

Diftrefs. 

Diftrefs  for  Kent  in  arrear  of  a  Rent-charge 
after  the  Grantee  had  changed  bis  Eftate 
by  Vine.  2 

Where  a  Statute  gives  a  Penalty  to  be  levied 
by  Diftrefs,  it  gives  a  Power  to  fell  with- 
out other  Words.  25 

Dower. 


cajia  vixerit. 


cafta  vixerit. 


Cijtrp* 

Ntry  bon  Execution  dun  Recovery. 
20 


Entry. 

1  Ntry,  a  good  Execution  of  a  Recovery. 
t  20 


Crro?. 


Error. 


Ou  Error  eft   afllgnable  encounter  Re-  Where  Error  is  affgnable  againft  a  Record, 

.cord.                                                    81  81 

An  Judgment  &  ConvicYion  .en  la  Pais  Whether  Judgment  and  ConviSlion  in  the 

fur  le   Statute  vers  hunting  en  Parks  Peace  on  the  Statute  againft  Hunting  in 

poit  eftre  reverfe  per  motion  fur  Cert  to-  Parks,    may  be   rcverfed  by   Motion  on 

r'ari  fans  Brief  de  Error.                    167  Certiorari,  without  a  Writ  of  Error.  167 

Vide  Fine.   Habeas  Corpus.  See  Fine.   Habeas  Corpus. 


Cfcape* 

Novel  Execution  vers  Defendant  qui 
efcape  hors  del  Prifon.  21 

Det  vers  Garden  del  Fleet  en  fee  pur  le 
efcape  dun  en  Execution  hors  del  cufto- 
dy  de  Garden  pur  vie,  qui  eft  infuffi- 
cient.  6o 

Det  fur  Efcape  vers  le  Marfhal  de  B.  R. 

91 

Quel  permiffion  a  aler  alarge  ferra  E- 
fcape?  139 

mm** 

Action  fur  le  Cafe  pur  un  Seat  en  Efglife 

•  Parochial  per  prefcription  fans  allega- 
tion de  repair.  3 

Value  dun  Efglife,  an  folonque  le  efti- 
mate  en  les  livres  le  Roy,  ou  le  plein 
real  value.  1 8 

Vide  Cuftome  &.  Union, 


Efcape. 

Now  Execution  againft  a  Defendant  who 
had  efcape d  out  of  Prifon.  21 

Debt  againft  the  Warden  of  the  Fleet  in 
Fee  for  the  Efcape  of  one  in  Execution 
cut  of  the  Cuftody  of  the  Warden  for  Lifey 
who  is  infufficient..  60 

Debt  on  Efape  againft  the  Marfhal  of  the 
King's  Bench.  97 

What  Permiffion  to  go  at  large  Jhall  be  an 
Efcape.  139 

Efglife. 

Action  on  the  Cafe  for  a  Seat  in  a  Parijh- 
Church  by  Prefcription,  without  Allega- 
tion of  Repair.  3 

Value  of  a  Church,  whether  according  to  the 
Eftimate  in  the  Kings  Books,  or  the  full 
real  Value.  18 

See  Cuftom,  and  Union, 


Cffopel. 


Eftopel, 


TABLE. 


€ffopcL 

Chefcun    Eftopel   doit  eftre  reciprocal. 

Pag.% 

Chofe  immaterial  ne  eftoppera.  171 

eminence*  vide  Cermotgne*  Conner* 

Ou  Dep6fit:ions  en  Chancery  doyent  eftre 
admit  en  Evidence,  ou  riemy.  164 

Dugdales  Baronage  ne  allow  en  Evidence 
a  prover  defcent.  ib. 

Chart  de  Pedigree  mil  Evidence  de  luy 
mefme  a  prover  difcent.  224 

Office  neft  concludant  Evidence.  ib. 

exception* 

An  Bill  de  Exceptions  fur  Tryal  al  Bar, 
doit  eftre  tender  in  B.  R.  116 

Bill  de  Exceptions  al  Proceedings  en  le 
Com.  Banc,  en  Ireland.  146 

Cjccammenjjment* 

Quel  foit  bon  caufe  a  difcharger  Excom- 
mengment,  ou  Cap.  fur  ceo.  89 

execution* 

Novel  Execution  fur  efcape.  21 

Execution  vers  biens  fit  terres  dun  dif- 
charge per  le  Aft  pur  relief  de  pauvre 
Prifoners.  1 65 

Execution  pur  due  det  ultra  500/.  al 
temps  del  difcharge  fur  le  Act  pur  re- 
lief des  pauvres  Prifoners  coment  ne  al 
29  May,  30  Car.  2.  toll  le   benefit  del 

A<a.  208 

Fi.  fa.  teftat.  poet  iflfer  devant  le  4  die  poft 
del  return  de  primer  Fi.  fa.  200 

C.rmttc?* 

Ou  font  deux  Executors,  &  lun  deins 
age  de  17.  nul  neceffity  pur  le  minor  a 
joynder  en  Adtion.  120 

Action  en  le  debet  &  detinet  pur  rent,  co- 
ment le  Plaintiff  entitle  luy  mefme 
come  Executor  al  reverfion  del  term  a 
que  le  rent  eft  incident.  169 


Eftope!. 

Every  Eftopel  ought  to  be  reciprocal.  P"  age  h 

Cboje  immaterial  flail  not  cjlop.  171 

Evidence.  See  Tefmoigne.    Coroner. 

Where  Depositions  in  Chancery  ought  to  be 
admitted  in  Evidence,  -where  not.       1 64 

Dugdale'j  Baronage  not  allowed  in  Evi- 
dence to  prove  a  Defcent.  ib. 

Map  of  Pedigree  no  Evidence  of  it  felf  to 
prove  a  Defcent.  224 

Office  is  not  conclufive  Evidence.  ib. 

Exception. 

Whether  a  Bill  of  Exceptions  on  a  atrial  at 
Bar,  ought  to  be  tendered  in  the  King's 
Bench.  1 1 6 

Bill  of  Exceptions  to  Proceedings  in  the 
Common  Pleas  in  Ireland.  146 

Excommengement. 

What  is  good  Caufe  to  difcharge  an  Excom- 
munication or  Capias  thereon.  89 

Execution. 

New  Execution  on  an  Efcape.  21 

Execution  againji  Goods  and  Lands  of  one 
difcharged  by  the  A£l  for  Relief  of  Poor 
Prifoners.  16* 

Execution  for  a  Debt  above  500 1.  due  at  the 
Time  of  the  Difcharge  on  the  Aft  for  Re- 
lief of  poor  Prifoners,  tbo'  not  on  29  May, 
30  Car.  2.  takes  away  the  Benefit  of  the 
Aft.  208 

Fi.  fa.  teftat.  may  iffuc  before  the  4  die  poft. 
of  the  Return  of  the  firft  Fi.  fa.  200 

Executor. 

Where  there  are  two  Executors,  and  one  un- 
der the  Age  of  1 7,  there  is  no  Neceffity  for 
the  Minor  to  join  in  an  A  ft  ion.  120 

Action  in  the  Debet  &  Detinet  for  Rent, 
'  thd  the  Plaintiff  intitles  him  felf  as  Exe- 
cutor to  the  Reverfion  of  the  Term  to 
which  the  Rent  is  incident.  169 


Jute, 

AN  le  acceptance  &  agreement  al  un 
Fine  per  luy  en  le  remainder  pur 
vie  foit  un  forfeiture  de  fon  Eftate?  65, 

99 

Fines  fur  conceffit,  &  come  ceo,  diverfity.  69 

Errors  a  reverfer  un  Fine  en  Gales,  quelles 
fufficient  ?  83 

Fine  &  Proclamations  &  5  ans  paffe  apres 
le  mort  de  Tenant  en  Tail  fans  Iffue 
neft  bar  al  Brief  de  Error  port  per  luy 
en  remainder.  181 

Vide  Tail. 

a  JTire* 


Fine. 

WHether  the  Acceptance  and  Agree- 
ment to  a  Fine  by  him  in  the  Re- 
mainder for  Life  be  a  Forfeiture  of  his 
Eftate.  65, 99 

Fmes  fur  conceffit,  &?  come  ceo,  Diverfity. 

69 

Errors  to  reverfe  a  Fine  in  Wales,  what 

are  fufficient?  83 

Fine  and  Proclamations,  and  five  Tears  pafl 

after  the  Death  of  the  Tenant  in  Tail 

without  Iffue,  is  no  Bar  to  the  Writ  of 

Error  brought  by  him  in  Remainder.  J  81 

See  Tail. 

Fire- 


TABLE. 


tfire-^eattljjj* 


Fire-Hearths. 


Refolutions  fur  les  Afts  de  Fire-hearths.  Refolutions   on  the  ABs  of  Fire-hearths. 

Pag.  85  Page  85 

if Ojeitjll  SIttaCljmettt*    Vide  LOnU?e0*  Foreign  Attachment.     See  London.     Af- 

afligliment*  fignment. 

JftratttlUlCltt  ©ettleniCllt*     Vide  3GU-  Fraudulent  Settlement.     See  Revocation. 

vocation* 


G. 

<$ar&etn\ 

AN    prochein  del  Demy  fank  ferra 
Gardian  en  Soccage.  17 

An  le  Ordinary  poet  prender  obligation 
dun  Gardian  pur  le  performance  de  fon 
Truft.  9° 

<S5?ant.   vide  jporpital* 


G. 

Guardian. 

WHctber  the  next  of  the  Half-blood 
Jhall  be  Guardian  in  Socage.       17 
Whether  the  Ordinary  can  take  a  Bond  of  a 
Guardian  for  the  Performance  of  his  tfrufi. 
90 

Grant.    See  Hofpital. 


H. 

habeas  Corpus. 

AN  Cur.  de  C.  B.  poet  granter  Habeas 
Corpus  nemy  deins  le  Priviledge 
del  Court.  13 

Certainty  requifite  en  return  de  Habeas 
Corpus.  14 

Sur  Habeas  Corpus  le  Officer  doit  amefner 
le  Prifoner  al  Court  &  expectera  fon 
Charges  al  agard  del  Court.  178 

Error  a  proceeder  en  un  Inferiour  Court 
apres  Habeas  Corpus  cum  caufa  deliver 
&  prie  deftre  allow.  209 

!>autttmmu 

Le  operation  &  feveral  forts  de  Haben- 
dums.  4 


Heir  fur  Habeas  Corpus  ferra  difcharge  fur 
Common  Bail,  en  un  Action  de  Det. 
82 
Vide  Devife. 

hofpital* 

Mafterfhip  del  Hofpital  de  St.  Catherine, 

an  grantable  per  un  Roigne  Dowager. 

176 

An  grantable  en  Reverfion.  177 


H. 

Habeas  Corpus. 

WHether  the  Court  of  Common  Pleas 
can  grant  a  Habeas  Corpus  not 
•within  the  Privilege  of  the  Court.        13 

Certainty  requifite  in  the  Return  of  a  Ha- 
beas Corpus.  14 

On  Habeas  Corpus  the  Officer  ought  to  bring 
the  Prifoner  into  Court,  andJhallexpecJ 
his  Charges  at  the  Award  of  the  Court.  178 

Error  to  proceed  in  an  Inferior  Court  after 
Habeas  Corpus  cum  caufa  delivered, 
and  prayed  to  be  allowed.  209 

Habendum. 

'The  Operation  and  feveral  Sorts  of  Haben- 
dums.  4 

Half-blood.    See  Demy-fank. 

Heir. 

Heir  on  Habeas  Corpus  fhall  be  difcharged 
on  common  Bail,  in  an  Aftion  of  Debt. 


See  Devife. 


Hofpital. 


Mafterfhip  of  the  Hofpital  of  St.  Catherine, 

whether  grantable  by  a  Queen  Dowager. 

176 

Whether  grantable  in  Reverfion.  177 


amp?tfflitment» 

IMprifonment  dun  Soldat  per  le  Gover- 
nour  de  Stilly  pur  difobedience,  an 


Loyal  ? 


147 


Wiament 


(Jura?)  omit  en  le  Caption  dun  Indict- 
ment fupply  per  auters  parols.         180 

1  3!nHu3tcm% 


Imprifonmenr. 

IMprifonment  of  a  Soldier  by  the  Governor 
of  Scilly  for    Difobedience,    whether 


lawful: 


147 


Indictment. 


(Jurat')  omitted  in  the  Caption  of  an  hi- 

diclment,  fupplicd  by  other  Words.      180 

Induction. 


TABLE. 


Sinnustiom  indu&ion. 

Induction,  quel  bon.  Pag.  78     Induction,  <wbat  good.  Page  7! 

Enrolment.     Vide  'BaitUUJJt*  Inrolmenh     See  Bankrupt, 


3tofnt.ettanc?» 

Coment  ferra  plead.  7,  8 

Releafe  per  un  Jointenant  pur  vie  al  au- 
ter  ne    diftroyera   un  contingent  Re- 
mainder dependant  fur  ceo.  136 
Vide  Devife. 

3itttiefmcnt* 

Bill  file  apres  Judgment  vers  un  en  le 
Cuftody  del  Marfhal.  180 

3iurp* 

Novel  Tryal  grant  pur  ceo  que  le  Jury  ad 
done  lour  Verdict,  per  crofs  ou  pile.  83 

En  capital  Caufes  le  Jury  ne  ferra  ftricken 
per  le  Clerk  del  Corone.  222 

Bank  le  Roy  ad  Jurisdiction  deins  le 
Verge.  53 

Plaintiff  que  affirme  un  plaint  pur  un 
Caufe  ne  furgeant  deins  un  perticular 
Jurifdiction  &.  procure  le  Defendant 
deftre  arreft  la  fur  ceo,  eft  liable  a  fon 
Action.  214, 215 


Jointenancy. 

Hew  it  floall  be  pleaded.  7,  S 

Releaje  by  a  'Jointenant  for  Life  to  another, 

pall  not  defray  a  contingent  Remainder- 

depending  thereon.  136 

See  Devife. 

Judgment. 

Bill  filed  after  Judgment  againfi  one  in  the 
Cuftody  of  the  Marfhal.  1 8  o 

Jury. 

New  Trial  granted,  becaufe  the  Jury  had 
given  their  Verdi  cl  by  Crofs- or  Pile.       83 

In  capital  Caufes  the  Jury  Jhall  not  be 
ftricken  by  the  Clerk  of  the  Crown.      222 

Jurifdiction. 

'The  Kings  Bench  hath  Jurifdiction  within 
the  Verge.  53 

Plaintiff  who  affirms  a  Plaint  for  a  Caufe 
not  arifing  within  a  particular  Jurifdic- 
tion, and  procures  the  Defendant  to  be 
arrefted  there  upon  it,  is  liable  to  his  Ac- 
tion. 2.1^,2.1$ 


K. 

King.     See  Roy. 


Limitation.  Vide  Elmafnlier*    CatU         Limitation.     See  Remainder.     Tail. 


Lonnjesu 

FOrein  Attachment  per  le  Cuftome  de 
Londres.  165 

Vide  Tryal.    Adminiftration. 
Foreign   Attachment    en    Londres    dis- 
charge per  appearance  del  Defendant. 
222 
Apres  Habeas  Corpus  fur  un  Action  per 
Foreign  Attachment  &  Bail  accept  en 
B.  R.  le  Foreign  Attachment  eft  dif- 
charge.  223 


London. 

FOreign  Attachment    by  the   Cuftom  of 
London.  165 

See  Trial.    Adminiftration. 
Foreign  Attachment  in  London  difcharged 
by  the  Defendant's  Appearance.  222 

After  Habeas  Corpus  on  an  Aclion  by  Fo- 
reign Attachment  and  Bail  accepted  in  the 
Kings  Bench,  the  Foreign  Attachment 
is  difcharged.  223 


M. 


SPannamug. 

NUL    reftitution  fur  Mandamus  male 
direct.  52 

Mandamus  al  admit  un  Fellow  en  le  Col- 
ledge  de  All-Souls.  174 
A  jurer  un  en  le  Office  de  Mayor.       177 
Return  de  ceo  doit  eftre  certain  &  direct, 
nemy  argumentative.  178 


M. 

Mandamus. 

NO  Reflitution  on  a  Mandamus  ill  di~ 
reeled.  5~ 

Mandamus  to  admit  a  Fellow  in  All-Souls 
College.  1 74 

To  fwear  one  into  the  Office  of  Mayor.    177 
Return  thereof  ought  to  be  certain  and  direct, 
not  argumentative.  J  7^ 


Apres 


LI 


After 


TABLE. 

Apres  peremptory  Mandamus  a  jurer  un  After  a  peremptory  Mandamus  to  fwear  an 
Officer  nul  Examination  ferra  permit  Officer, no  Examination  fhall be  permitted, 
an  il  fuit  loyalment  ellie.  Pag.  2 1 5         "whether  he  was  lawfully  elecled.  Page  21 5 

ggtitrf&ge*  Marriage. 

Marriage  de  file  de  foer  de  fa  prior  feme  Marriage  with  the  Daughter  of  the  Sifter  of 
illoyal.                                                    *l8  the  firfi  Wife,  unlawful.      '  118 

De  file  de  fon  frere,  illoyal, &  Pro-  —  With  his  Brothers  Daughter.,   unlawful, 

hibition  deny  al  Ecclef.  Court.  191         and  a  Prohibition  denied  to  the  Ecclef 

Court.  191 

■ Del  foer  del  prior  feme,  illoyal.  213  —  With  the  firfi  Wife's  Sifier,  unlawful.  213 


N.  N. 

JSomine  Peiie*  Nomine  Pcense. 

N'Emy   recoverable   fans  demand   del  T^TOT'  recoverable  without  a  Demand  of 

Rent.                                           33  1M      the  Kent.                                      33 

BOltfUtt*  Nonfuit. 

Poet  eftre  apres  fpecial  Verdict,  &  apres  May  be  after  fpecial  VerdicJ,  and  after  De- 

demurrer  argue.                                      1  murrer  argued.                                        '  1 

Vide  Cofts.  See  Cop. 

BOtitt.  Notice. 

En  Debt  port  fur  fait  de  agreement  quel  In  Debt  brought  on  a  Deed  of  Agreement 

notice  requifite.                                   179  what  Notice  requifite.                           179 


O.  O. 

SDbltptiOIU     Vide  ©artlCim  Obligation.     See  Guardian. 

©fficer*    Vide  ^anUamttSS*  Officer.     &*  Mandamus. 

OFficer  que  rien  fait  forfque  en  ceo  que  f~\Fficer  who  does  nothing  but  in  what  be- 

luy  appent  neft  liable  a  precedent  V_/     longs  to  him,  is  not  liable  to  a  prcce- 

tortious  Act  del  auters.                     214  dent  tortious  Aft  of  others.                  214 


P.  P- 

PatHOlU  Pardon. 

BON   fans  recital   del    Indictment    fi  S~~^OOD  without  Recital  of  'the  IndiBment, 

fupply  per  auters  parols.               56  vJ     if  fnpplied  by  other  Words.             56 

IpatOlg  3!ntei'p?£tatirjtt*     Vide  COlt--  Parols  Interpretation.     See  Conftruction 

ffrtiSion  t>c  parols*  of  Words. 

l^atOlg  aStqnable*     Vide  ^caimal,  Parols  actionable.     See  Scandal. 

parliament*  Parliament. 

Queux  chofes  un  Act  de  Parliament  poet  What  ^things  an  Aft  of  Parliament  can  do, 

fair,  queux  nemy.                                12  whatnot.                                               12 

En  regard  de  touts  civil  acceptations  un  In  regard  to  all  civil  Acceptations  an  A5i  of 

Ad  de  Parliament  poet  fair  afcun  chofe.  Parliament  can  do  any  Vhing.  ib, 
ibid. 

Plea  a  le  Jurifdiction  de  Bank  le  Roy  Plea  to  the JurifdiBion  of 'the  Kings  Bench, 

que  un  ad:  fuit  per  le  command  des  that  an  AB  was  by  the  Command  of  the 

Chivaliers   Citizens    &    BurgefTes   de  Knights,  Citizens  and  Burgeffes  of  Par- 

Parliament.                                         208  liament.                                               208 

Vide  Antenate.  See  Antcnatus. 

PeCl%  Peer. 

Le  Grand  folemnity  de  Tryal  dun  Peer,  ihe  great  Solemnity  of  the  Srial  of  a  Peer. 

54  54 

Iperfanatfniy*  Perfonating. 

Felony  pur  perfonating  Bail.                 64  Felony  for  perfonating  Bail                     64 

Pfenfc  2     '                                   Plead- 


T    A    B    L 


E. 


Pleader  per  parols  equipollent,  auxi  bon 
que  direct  pleder.  Pag.  24 

Verdict  nemy  cy  precife  come  pleading.  28 

En  recital  des  Statutes,  en  pleading,  fuf- 
fift  pur  afcun  de  recite  tant  que  fuit 
pur  ion  cafe.  50 

'Incertainty  en  le  continuando,  mal  &•  vi- 
cious. 1 09 

Plea  puis  darrain  continuance  admit  un 
femaigne  apres  le  t'erme  commence.  129 

En  Trefpafs  ou  le  Defendant  juftifie  le 
taking  per  precept  dun  Inferiour  Court 
il  doit  monftre  tout  les  proceedings  a 
large.  129 

En  Action  foundue  fur  le  pofleffion  & 
port  vers  un  Tort-fefor  nul  neceffity  a 
fair  Title.  148 

Le  Defendant  apres  iffue  ne  poet  conufter 
le  Action  fans  confent  del  Plaintiff.  156 

Accord  plead  per  voy  de  Agreement  fans 
execution,  ou  bon,  &  ou  nemy.      158 

Obligation  plede  in  bar  de  fimple  Con- 
tract, ib. 

Statute  de  Jeofails  ne  aid  defect  de  al- 
ledger  en  le  narr'  que  Adminiftration 
fuit  grant,  coment  apres  Verdict  pur 
le  Plaintiff.  193 

^uod  cum  fait  un  Declaration  en  Trefpafs 
vitious  en  fubftance.  197 

Ainfi  quare  cum.  218 

Vtie  Wine.    Roy. 

Neft  neceffary  pur  le  Defendant  a  refpond 
al  certain  place  en  un  Ville,  en  Tref- 
pafs, auterment  en  Replevin  ou  le  lieu 
eft  material.  207 

Condition  a  payer  120/.  hors  dun  perfo- 
nal  Eftate  fur  un  jour  certain,  neft  bon 
plea  a  dire  que  devant  le  dit  jour  il  nad 
receive  forfq;  50/.  hors  le  dit  perfonal 
Eftate,  car  le  fence  eft  a  payer  120/. 
ou  tant  de  ceo  que  ferra  receive  devant 
tiel  jour.  218 

Plea  inefficient  que  ne  refpond  al  chefcun 
point  del  matter.  215 

Surplufage  ne  vitiate  matter  fufficient.  219 

Neft  neceffary  en  leaffignment  dun  breach 

de  Covenant  a  dire,  &  fie  infrcgit,  &c. 

229 

Pledges  de  profequend'1  poient  eftre  trove 
al  afcun  temps  devant  judgment.     154 

puttier* 

An  un  poiar  refer ved  a  fair  Leafes  foit 
transferable  ove  un  Term  aux  Af- 
fignees?  no 

Pjercrtptiott.    Vide  Cell* 

Si  Prefcription  en  Bailiffs  &  Commonalty 
de  D.  pur  les  avers  de  chefcun  Free- 
man de  le  Vill3  eft  bon?  115 

Pre.- 


Pleadings. 

pleading  by  Words  equipollent  as  good  as  di-  ■ 
reel  Pleading.  Page  24 

Verdi  ft  not  fo  precife  as  Pleading.  2. 8 

In  reciting  of  Statutes  in  Pleading,  it  is  fuf- 
ficient for  any  one  to  recite  fo  much  as  is 
for  his  Cafe.  50 

Incertainty  in  the  Continuando  ill  and  vi- 
cious. 1 09 

Plea  after  the  lafi  Continuance  admitted  a 
Week  after  the  Term  begun.  ,  129 

In  Trefpafs  where  the  Defendant  jufiif.es 
the  Taking  by  Precept  of  an  Inferior  Court, 
he  ought  to  JJjew  all  the  Proceedings  at 
large.  ib. 

In  an  All  ion  founded  on  the  Poffeffion  and 
brought  againfl  a  Wrong-doer,  no  Neceffi- 
ty to  make  a  Title.  1 48 

The  Defendant,  after  Iffue,  cannot  confefs 

the  Action  without  the  Plaintiff's  Confent. 

156 

Accord  pleaded  by  Way  of  Agreement  with- 
out Execution,  whether  good,  or  not.   15S 

Bond  pleaded  in  Bar  of  a  fimple  Contrail. 

ib. 

Statute  of  'Jeofails  does  not  Aid  the  Want 
of  alledging  in  the  Declaration,  that  Ad." 
miniftration  was  granted,  tho  after  Ver- 
dict for  the  Plaintiff.  19s 

Quod  cum  makes  a  Declaration  in  Tref- 
pafs vicious  in  Subfiancc.  1  97 

So  quare  cum.  218 

See  Vifne.    Roy. 

It  is  not  neceffary  for  the  Defendant  to  an- 
Jitter  to  a  certain  Place  in  a  Town  in  Tref- 
pafs, otherwife  in  Replevin,  where  the 
Place  is  material.  207 

Condition  to  pay  120I.  out  of  a  perfonal  E- 

ftate  on  a  Day  certain,  it  is  no  good  Plea 

'  to  fay  that  before  the  [aid  Day,  he  had 

received  but  50 1.  out  of  the  faid  perfonal 

Eftate,  for  the  Senfe  is  to  pay  120I.  or 

fo  much  of  it  as  pall  be  received  before 

fuch  a  Day.  2 1 8 

Plea  infufficient  which  does  not  anfwer  to 

every  Point  of  the  Matter.  2 1 5 

Surplufage  does  not  vitiate  fufficient  Matter. 

219 

It  is  not  neceffary  in  the  Afifignment  of  a 

Breach  of  Covenant  to  fay  ;  &  fie  infre- 

git,  Sc.  229 

Pledges. 

Pledges  de  profequend'  may  be  found  at  any 
Time  before  Judgment.  154 

Power. 

Whether  a  Power  referved  to  make  Leafes 
be  transferable  with  a  Term  to  the  Af- 
fignees.  no 

Prefcription.     Vide  Toll. 

Whether  a  Prefcription  in  the  Bailiffs  and 
Commonalty  of  D.  for  the  Cattle  of  every 
Freeman  of  the  Town,  be  go_c>d.  1 1 5 


TABLE. 


Prefcription  pur  Common  appurtenant  al 
un  mefuage  cum  pertin  pur  avers  levant 
&couchant,  bon.  Pag.  227 

Title  per  prefcription  doit  eftre  expreff- 
ment  per  temps  dont,  &c.  228 

l^oljibtttcn. 

Attachment  vers  un  Chancellor  pur  pro- 
ceeding apres  Prohibition.  47 

Damages  &  Cofts  ne  doient  eftre  tax 
vers  le  Defendant  ou  le  matter  en  un 
Prohibition  eft  trove  vers  luy,  uncore 
pur  le  contempt  en  le  profecution  apres 
le  Prohibition  cofts  &  damages  doient 
eftre  affefs.  J  2» 

Prohibition  deny  a  les  Wardens  dun 
Company  cite  pur  un  tax  per  le  repair 
del  Efglife  charge  fur  lour  Hall.       187 

Prohibition  deny  fur  un  Libel  pur  incef- 

tious   Marriage,   mes  proceedings  fray 

per  Rule  fur  information  de  covinous 

practice  en  le  pere  a  defeat  les  enfants. 

215 


Prefcription  fer  Common  appurtenant  to  a 
Mefpiage  cum  pertin'  for  Cattle  levant 
and  coitchant,  good.  Page  227 

title -by  Prefcription  ought  to  be  exprefly  by 
time  out  of  Mind.  228 

Prohibition. 

Attachment  againft  a  Chancellor  for  proceed- 
ing after  Prohibition.  47 

Damages  and  Cofts  ought  not  to  be  taxed  a- 
gainft  the  Defendant?  where  the  Matter 
in  a  Prohibition  is  found  againft  him?  tho 
for  the  Contempt  in  the  Profecution  after 
the  Prohibition,  Cofts  and  Damages  ought 
to  be  affeffed.  128 

Prohibition  denied  to  the  Wardens  of  a  Com- 
pany cited  for  a  'tax  for  the  Repair  of  a 
Church,  charged  on  their  Hall.  187 

Denied  on  a  Libel  for   inceftitous 

Marriage,  but  Proceedings  ftaid  by  Rule 
on  Information  of  covinous  Praffife  in  the 
Father  to  defeat  the  Children.  213 


R. 


Eccotjcrp*  VideCutaiU   €nti*p. 
Eclcafc. 

REleafe   del  Leffor  al  Leffee,    apres 
/'affignment  de  reverfion,  neft  bar 
al  Affignee,  en  Action  pur  Rent.    102 
Releafe  de  biens  in  fpecie  ne  ferra  extend 
plus  large  que  al  chofe  releafed.       104 

Ecmalnucr. 

Un  Eftate  pur  vie  ne  poet  fupport  un  re- 
mainder que  ne  fuit  create  ove  ceo.  124 

Vide  Contingent  Remainder. 

Crofs  Remainder  per  implication,  ou  eft 
un  precedent  devife  per  exprefs  Limi- 
tation. I72 


Recovery.    See  Entail.     Entry. 
Releafe. 

REleafe  of  the  Leffor  to  the  Leffee  after 
Alignment  of  the  Reverfion,  is  no  Bar 
to  the  Affignee  in  an  Aclion  for  Rent.  1 02 
Releafe  of  Goods  in  fpecie  Jhall  not  be  extend- 
ed more  largely  than  to  the  'thing  releafed. 
104 
Remainder. 

An  Eftate  for  Life  cannot  fupport  a  Remain- 
der which  was  not  created  with  it.       124 

See  Contingent  Remainder. 

Crofs  Remainder  by  Implication  where  there 
is  a  precedent  Devife  by  exprefs  Limita- 
tion. 172 


Kent* 

Rent  de  Leffee  pur  ans  poet  eftre  grant 
fans  le  Reverfion-  1 

Vide  Diftrefs. 

Un  Rent  properment  appel  poet  eftre  re- 

ferve  fur  un  Leafe  derive  hors  un  poiar. 

35 

Quel  Rents  font  devifable.  120 

Rent  feck  eft  folement  demandable  fur  le 
terre.  jh. 

Avowry  pur  le  tierce  part  dun  denier 
rent,  bon.  138 

Sufpenfion  del  rent,  ne  ferra  ou  le  Te- 
nant aver  A&ion  de  Trefpafs.  148 

Eepusytsancp. 

Claufe  repugnant  al  precedent  Grant  eft 
void.  3°?  3* 

EefcottS* 

Return  del  Refcous  per  Vicount,  an  tra- 

verfable?  39 

Que 


Rent. 

Rent  of  Leffee  for  Tears  may  be  granted 
without  the  Reverfion.  1 

See  Diftrefs. 

A  Rent  properly  fo  called  may  be  referoed  on 
a  Leafe  derived  out  of  a  Power.  35 

What  Rents  are  devifable.  120 

Rent-feck  is  only  demandable  on  the  Land. 

Avowry  for  the  third  Part  of  a  Penny  Rent, 
good.  138 

Sufpenfion  of  Rent,  floall  not  be  where  the 
tenant  hath  an  Aclion  of  trefpafs.     148 

Repugnancy. 

Claufe  repugnant  to  the  preceding  Grant  is 
void.  3o,3i 

Refcous. 

Return  of  a  Refcue  by  the  Sheriff,  whether 
t  raver  fable?  39 

2  mat 


TABLE. 


Que  ferra  bon  return  en  Refcous  que  What  fioall  be  a  gcod  Return  in  Refcous, 
nemy.                                        Pag.  197        whatnot?  Page  197 

Quatre  nobles  le  certain  conftant  fine  pur  Four  Nobles,  the  certain  conftant  Fine  for  a 
un  Refcue.                                          198         Refcue.  198 

Return.  Vide  KefCOUg.  ^affliamu&.         Return.   <fceRefcc.ua.    Mandamus, 


Keaccatttm. 


Revocation. 


Ou  fettlement  ove  poir  de  Revocation  Where  a  Settlement  with  Power  of  lLevdca* 
ferra  fraudulent  quant  al  un  Purchafer,  tion  fhall  be  fraudulent  as  to  a  Purcbaforf 
&  ou  nemy  ?  94,  95        and  where  not  ?  94,  95 


&oi>.    vide  CnUum 

Le  Roy  eft  Supream  Patron,  &  doit  pre- 

fenter  lou  nul  auter  ad  droit.  9 

Le  Prerogative  del  Roy  en  pleading.  9,10 

Terres  done  per  Act  de  Parliament  font 

en  effect  done  per   le  Roy,  quia  ceft  le 

Roy  le  vent  que  fait  le  L«y.  254 


Roy.     See  Travers, 

S'he  King  is  fupream  Patron,  and  ought  t& 

prefent  where  no  other  hath  Right.  9 

'the  King's  Prerogative  in  Pleading.     9,10 

Lands  given  by  A{1  of  Parliament  are  in 

EffeS  given  by  the  King,    becaufe  it  is 

Le  Roy  le  veut  which  makes  the  Law. 

254 


&>m  m  ergliCe.  vide  €fgltfe. 


Planner. 

MR.  M.  bath  forfworn  himfeif  in  every 
thing  he  (wore  in  the  Caufe,  Action 

gift-  5 

You  are  a  Presbyterian,  and  defign  to  prac- 
tice againfi  the  King  and  bis  Intereft.  Of 
an  Attorney,  nemy  actionable.  23 

He,  with  others  did  go  to  D.  and  would 
have  given  him  Money  to  rob  J.  S.  and 
he  and  others  did  rob  him.  84 

thou  art  a  pitiful  broken  Fellow,  fans  men- 
tion que  le  Plaintiff  eft  de  afcun  cer- 
tain trade  j  Action  gift.  140 

De  un  Farmer,  He  hath  cheated  in  Corn ; 
action  ne  gift.  156 

He  is  a  great  Rogue,  and  deferves  to  be  hang- 
ed as  well  as  G.  who  was  condensed  for 
Stealing  at  Newgate  Scffions.  He  bid 
J.  S.  fteal  what  Goods  he  could,  and  he 
would  receive  them.  Action  ne  gift.  157 

Dun  fubftantial  Citizen,  thou  art  a  beg- 
garly Rafcal,  go  pay  thy  Debts.  Action 
gift,  &  800/.  damages.  200 

J  hope  fie  did  not  murder  her  Child,  le  De- 
fendant refpondit,  but  Jhe  did,  and 
Blood  requires  Blood.    Action  gift.     211 

He  is  a  Clipper,  and  his  Neck  JJjall  pay  for 
it.  Action  gift.  Ainfi  thou  art  a  Clipper, 
and  deferveft  to  be  hang' 'd  for  it.         235 

Statutes. 

1  M.  ch.  3.  Vers  difturbers  de  Preachers, 
&c.  extend  al  Divine  Service  ore  efta- 
blifti.  159 

5  El.  4.  N  e  extend  al  Coachmen  ou  au- 
ter Servants  que  en  Husbandry.         47 

12  Jac.  1.  ch.  8.  Of  Perfonating.  64 
Vide  Perfonating. 

13  Car.2.  ch.  1.  Of  Corporations.  121,127 

1 7  Car.  2. 


Seat  in  the  Church.     See  Efglife. 
Sheriff.     See  Vicount. 

Slander. 

MR.  M.  hath  forfworn  himfeif  in  eve- 
ry Thing  he  fwore  in  the  Caufe. 
An  Aclion  lies.  $ 

You  are  a  Presbyterian,  and  defign  to 
practife  againft  the  King  and  his  Inte- 
reft, Of  an  Attorney,  not  actionable.    23 

He,  with  others,  did  go  to  D.  and  would 
have  given  him  Money  to  rob  J.  S. 
and  he  and  others  did  rob  him.  84 

Thou  art  a  pitiful  broken  Fellow,  without 
mentioning  that  the  Plaintiff  is  of  any  cer- 
tain trade  ;  an  Action  lies.  140 

Of  a  Farmer,  He  hath  cheated  in  Corn  ; 
an  Aclion  did  not  lie.  156 

He  is  a  great  Rogue,  and  deferves  to  be 
hanged  as  well  as  G.  who  was  con- 
demned for  Stealing  at  Newgate  Seffions, 
He  bid  J.  S.  fteal  what  Goods  he  could, 
and  he  would  receive  them.  An  Action 
does  not  lie.  157 

Of  a  fubftantial  Citizen,  Thou  art  a  beg- 
garly Rafcal,  go  pay  thy  Debts.  An 
Aclion  lies,  and  800  1.  Damages.       200 

I  hope  fhe  did  not  murder  her  Childj 
the  Defendant  anfwered,  But  fhe  did, 
and  Blood  requires  Blood.  An  Action 
lies.  211 

He  is  a  Clipper,  and  his  Neck  fhall  pay 

for  it.  An  ABion  lies.     So,  Thou  art  a 

Clipper  and  deferveft  to  be  hanged  for 

it-  235 

Statutes. 

1  M.  c.  3.  Againft  Difturbers  of  Preachers, 
&c.  extends  to  the  Divine  Service  flow 
eftablifloed.  159 

S  El.  4.  Does  not  extend  to  Coachmen,  or 
other  Servants  than  in  Husbandry.        47 

12  Jac.  1.  c.  8.  Of  perfonating.  64 
See  Perfonating. 

13  Car.z.  c.  1.  Of  Corporations.  121,127 

Mm  17  Car.  2. 


TABLE. 


17  Car.  2.  ch.  2.  Pur  reftrainihg  Non- 
conformift  Minifters  a  veigner  en  Cor- 
porations. Pag.  225,  226 

22  Car.  2.  ch.  i.  Conventicles.  Refolutions 
des  Judges  fur  ceft  Act.  233 

22  &  23  Car.  2.  Of  Adminiftration.       93 

Vide  Demy-fank.     Adminifiration. 

22  &  23  Car.  2.  ch.  15.  Of  Uniting  Pa- 
rities in  London.  160 

25  Car.  2.  ch.  2.  Dangers  from  Rccufants. 
Judgment  devant  Mayer  qui  nad  prife 
le  ferements  folonque  ceft  A6j?  reverfe 
en  Error.  81,  137 

29  Car.  2.  Frauds  &  Perjuries.  An  Pro- 
mife  fait  devant  ceft  Act  mes  deftre 
perform  apres,  voet  maintainer  Action 
fans  Note  ou  Efcript  ?  108 

30  Car.  2.  Difcharge  of  Poor  Prifoncrs. 
Vide  Execution. 

Vide  Tryal.     Debt. 


17  Car.  2.  c.  2.  Fo?  rep -dining  Non-con- 
formift  Mmifters  from  coming  into  Corpo- 
rations. '      Page  225,  226 

22  Car.  2.  c.  1.  Conventicles.  Refolutions 
of  the  Judges  on  that  Acl.  233 

22  &?23  Car.  2.  Of  Adminiftration.        93 

See  Demy-fank.    Adminiftration. 

22  S  21  Car. 2.  c.is.  Of  Uniting  Parifhes 
in  London.  160 

25  Car.  2.  c.2.  Dangers  from  Recufants. 
Judgment  before  a  Mayor  who  had  not 
taken  the  Oaths  according  to  this  A3,  re- 
verfcd  in  Error.  81,137 

29  Car.  2.  Frauds  and  Perjuries.  Whether 
a  Promife  made  before  this  Acl,  but  to  be 
performed  after,  will  maintain  an  Action 
without  Note  or  Writing?  108 

lo  Car.  2.  Difcharge  of  Poor  Prifoners. 
See  Execution. 

See  Trial.     Debt. 


T. 

Call* 

OU  Eftate  Tail  eft  forfeit  pur  Treafon 
per  Stat.  13  Car.  2.  ch.  15.  58 

Quel  parols  &c  limitation  fait  un  Eftate 
Tail  en  un  volunt.  in 

Quel  Tails  ferront  bar  per  Recovery?  115 

Error  port  per  celuy  en  remainder  a  re- 
verter un  fine  levy  per  Tenant  in  Tail. 
181 

La  Ley  que  create  Entails  fuit  gent  Hit  inm 
municipale.  239 

Tails  ne  fueront  Dock  jufques  12  E.  4.  & 
donques  per  Common  Recovery  ove 
Vouchers,  quel  ne  fuit  enact  mes  ad- 
judge un  bar  al  Iffue.  240 

Coment,  &  en  quel  les  Cafes,  Tails  poient 
eftre  deftroy  per  Fine  &  Proclama- 
tions. 241,  &c. 

Tails  ne  poient  eftre  dock  ne  per  fine  ne 
per  Recovery,  ou  les  terres  font  del 
done  le  Roy,  &  le  Reverfion  en  le  Co- 
rone.  248 

Si  le  Reverfion  foit  grant  hors  del  Corone 
poit  eftre  diftroy  per  Fine  &  Recovery, 
mes  fi  le  Reverfion  eft  refume  le  Iffue 
en  Tail  eft  remit.  224,  251 

€are& 

Commiflioners  del  Cuftomes  ove  Salary 
de  1200/.  an  liable  a  payer  a  le  tax 
pur  le  building  de  Neifs  pur  lour  fala- 
ries.  220 

Cenant  pur  ine* 

Ou  Tenant  pur  vie  forfeitera  fon  Eftate 
per  acceptance  &  agreement  a  un  Fine. 

Vide  Remainder. 

Cenant  a  uoitmt* 

Tenant  a  volunt  de  anno  in  annum  qtiam- 
diu  ambabus  partibus  placuerit,  apres 
commencement  del  an  ne  poet  deters 
mine  fa  volunt  al  prejudice  de  LefTor 
pur  fon  Rent.  5 


Tail. 

W  Here  anEftate-tail  is  forfeited forTrea- 
fon  by  the  Stat.  13  Car.  2.  c.  15.    58 

What  Words  and  Limitation  make  an  Eftate- 
tail  in  a  Will.  in 

What  Tails  fhall  be  barred  by  Recovery?  1 15 

Error  brought  by  him  in  Remainder  to  re- 
verfe a  Fine  levied  by  Tenant  in  Tail. 
181 

The  Law  which  creates  Entails  was  Genti- 
litium  municipale.  239 

Sails  were  not  docked  till  12  E.  4.  and  then 
by  Common  Recovery  with  Vouchers, 
which  was  not  enabled-,  but  adjudged  a 
Ear  to  the  Iffue.  240 

How,  and  in  what  Cafes,  Tails  may  be  de- 
frayed by  Fine  and  Proclamations.  24 1, 
&c. 

Tails  cannot  be  docked  neither  by  Fine  nor 
by  Recovery,  where  the  Lands  are  of  the 
Gift  of  the  King,  and  the  Reverfion  in 
the  Crown.  248 

If  the  Reverfion  be  granted  out  of  the  Crown, 
it  may  be  deftroy ed  by  Fine  and  Recovery  ; 
but  if  the  Reverfion  be  refumed,  the  Iffue 
in  Tail  is  remitted.  224,  25 1 

Taxes. 

Commiffioners  of  the  Cuftoms,  with  a  Salary 

of  1200 1.  whether  liable  to  pay  the  Tax 

for  Building  of  Ships  for  their  Salaries. 

220 

Tenant  for  Life.  , 

Where  Tenant  for  Life  fhall  forfeit  his  E- 
ftate  by  Acceptance  and  Agreement  to  a. 
Fine.  6$ 

See  Remainder. 

Tenant  at  Will. 

Tenant  at  Will  de  anno  in  annum,  quam- 
diu  ambabus  partibus  placuerit,  after 
the  Beginning  of  the  Tear,  cannot  deter- 
mine  his  Will  to  the  Prejudice  oftbeLef- 
for  for  his  Reuti  5 

Ter- 


TABLE. 


Cec-Cenant* 

Bon  plea  en  Scire  facias  vers  Ter-Tenants 
quod  J.S.  (qui  tient  auter  terres  de, 
£&.)  non  fait  prcemonitus  nee  return  te~ 
nens.  Pag.  122 

Cermoitjtte* 

Depofitions  de  Tefmoigne,  quelles  fer- 
ront  lie,  &  quelle  nemy.  53 

Particcps  Criminis  competent  Tefmoigne 
fur  penal  Statute.  x$s 

Ceffe*  vide  I5?tef* 

Per  courfe  de  B.  R.  14  jours  doient  eftre 
enter  Ie  tefte  del  primer  &  return  del 
fecond  Scire  fac.  vers  le  Bail,  viz.  7 
jours  al  meins  enter  le  tefte  &  return 
del  each.  Mes  le  Court  ne  voit  confult 
le  Almanack  pur  avoyder  un  juft  dec. 
228 

•  coil 

Toll  per  prefcription,  an  poit  eftre  dif- 
charge  per  novel  Charter?        118, 119 

Juftification  en  Trefpafs  del  prifal  nomine 
tolneti,  ou  bon.  207 

Le  Roy  ad  Election  de  Travers  ou  joyn- 
der  en  Demurrer.  9 

Creafom   vide  Cail* 

Counfel  allow  &  les  Tefmoignes  jure  en 
tryal  del  iflue  an  le  Prifoner  utlage  per 
treafon  fuit  oufter  la  mere  al  temps  del 
exigent.  180 

Refolution  des  Judges  touchant  impairing 
&  clipping  le  Argent  le  Roy.  233 

Crefpars* 

Excufe  ne  valut  en  Trefpafs  fans  inevita- 
ble neceffity.  205 
Vide  Pleadings. 

Crpal* 

Tryal  dun  Peer.  54 

Tryal  de  ne  ulique  accouple.  38 

Miftryal  aid  per  Statute  1 6  6£  1 7  Car.  2. 
c.  8.  82 

An  Laic  ou  Presbyter,  tryable  in  B.  R. 
de  puis  le  Stat.  13  &  14  Car.  2.  fed  per 
Certificate  del  Evefque.  132 

Cuftoms  de  Londres  doit  eftre  try  per 
Certificate  per  bouche  del  Recorder,  & 
nemy  per  pais.  149 

Novel  tryal  agard  apres  verdict  pur  le 
Roy,  fur  information  per  perjury.     1 63 

Tryal  per  confent,  fur  le  Role,  en  auter 
County  que  en  quel  ou  le  terre  gift 
bon  en  Ejectment.  199 

Novel  tryal  deny  en  Ejectment  coment  le 
verdict  done  envers  le  direction  del 
Court  en  matter  en  ley.  225 

V. 

DEclaration  male  en  fubftance  aid  per 
verdict.  Pag.  40, 145,  195 

Verdi&s  ne  ferront  prife  cy  ftrictment 
come  pleading.  61,  28 

Verdict  done  per  crofs  ou  pile,  quafh.     83 
Infufficient  averment  dun  executory  Con- 
fideration,  fait  bon  per  verdict.        125 
Infufficient 


Ter-Tenant. 

A  good  Plea  in  Sci.fac.  againft  ter-tenants, 

quod  J.  S.  Qivba  holds  other  Land  of,  &c.) 

non    fuit  praiinonitus,    nee  retorn'  te- 

nens.  Page  122 

Tefmoigne. 

Depofitions  of  a  Witnefs,  what  ftoall  he  ready 
and  what  not  ?  53 

Particeps  criminis,  a  competent  Witnefs  on 
a  Penal  Statute.  155 

Tefte.  See  Brief. 
By  the  Courfe  of  B.  R.  there  ought  to  he  14 
Days  between  the  'tefte  of  the  firft  and 
Return  of  the  fecond  Sci.  fac.  againft  the 
Bail,  viz.  7  Days  at  leaft  between  the 
Tefte  and  Return  of  each.  But  the  Court 
will  not  confult  the  Almanack  to  avoid  a 
juft  Debt.  22$ 

Toll. 
toll  by  Prefcription,  Whether  it  may  be  dif- 
charged  by  a  new  Charter  ?         118,119 
Juftification  in  trefpafs  of  taking  Nomine 
Tolneti  where  good.  207 

Travers. 
the  King  hath  his  Election  to  traverfe  or 
join  in  Demurrer.  9 

Treafon.     See  Tail. 

Counfel  allowed,  and  the  IVitneffes  fwcm  in 
trial  of  an  Iffue,  whether  the  Prifoner 
outlawed  for  treafon  was  beyond  Sea  at 
the  time  of  the  Exigent.  180 

Refolution  of  the  fudges  touching  impairing 

and  clipping  the  King's  Coin.  233 

Trefpafs. 

Excufe  avails  not  in  trefpafs  without  un~ 
avoidable  Neceffity.  205 

SeeJPleadings. 

Trial. 

trial  of  a  Peer.  54 

trial  o/Ne  unques  accouple.  38 

Mif-trial  aided  by  Statute  16  &  17  Car.  2. 
c.  8.  82 

Whether  Layman  or  Prieft,  triable  in  B.  R. 
ftnee  the  Stat.  13  &  14  Car.  2.  but  by 
Certificate  of  the  Biftoop.     '  132 

Cuftoms  of  London  ought  to  be  tried  by  Cer- 
tificate by  Mouth  of  the  Recorder,  and  not 
per  Pais.  149 

New  trial  awarded  after  Verdict  for  the 
King,  on  an  Information  for  Perjury.   163 

trial  by  Confent,  on  the  Roll,  in  a  different 
County  from  that  wherein  the  Land  lies, 
good  in  Ejectment.  199 

New  trial  denied  in  Ejectment,  tho  the 
Verdict  given  againft  the  Direction  of  the 
Court  in  Matter  of  Law.  225 

V. 

Verdift. 

DEclaration  ill   in  Subftance  aided]  by 
Verdict.  40,  1 45V 195 

Verdicts  ftjall  not  be  taken  fo  ftrictly  as 
Pleading.  61,28 

Verdi  It  given  by  Crofs  or  Pile  quafhed.        83 
Infufficient  Averment  of  an  executory  Confide- 
ration,  made  good  by  Verdict.  125 

Infufficient 
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Infufficient  affignment  del  breach  en  co- 
venant, aid  per  verdi&.  Pag.  125 
Improper  iflue  aid  per  verdict.  1 84 
Special  verdidt  amend  apres  Error  port  & 
record  remove  hors  bank.                 212 

Vide  Attornment. 

OJcrtje*  vide  3iuciJ3Waton* 
catcotmt. 

Poundage  allow  a  le  Vicount  hors  les  de- 
niers  levy  fur  Fi.fa.  pur  un  fine  impofe 
enB.R.  i§5 

Touts  Hundreds  que  neftoyent  devant  le 
temps  de £.3.  grant  en  fee  per  leCorone, 
font  joyn  al  Office  del  Vicount.         195 

Clime. 

Det  fur  obligation  conditiond  que  le  Def. 
ne  chafera  en  le  Garren,  fur  non  chafia- 
vit plead,  Pf  reply,  chafiavit ;  Def. 
demur  pur  non  monftrans  ou  le  Garren 
gift,  iffint  nul  Vifne  poet  eftre.  21 

Error  en  le  Vifne  aflign  mes  nemy  allow, 

ou  le  judgment  fuit  per  default.       121 

Vifne  change  en  Scand'  Magn.  192 

Vifne  alter  en  Action  fur  Stat,  de  Scand' 

Mag.  198 

anion, 

JDes  Parifhes,  &c.  160 

Un  home  ayant  2  fits  &  2  files  devifes 
terres  a  chefcun  deux  feperalment,  & 
add,  My  Will  is,  When  either  of  my  fore- 
mentioned  Children  die,  that  then  the 
Lands,  &c.  and  wbatfoever  I  have  now 
given  therafhall  be  equally  divided  betwixt 
them  that  are  living,  quel  Eftate  paffe  ? 
79 

Parols  en  un  volunt  que  overont  en  difhe- 
rifon  doyent  eftre 'clear  &.  ftrictment 
.prife.  112,  114 

Conftru&ion  dun  volunt  fur  republica- 
tion. 135 

Republication  ove  un  parol  declaration 
quid  operatur  ?,  ib. 

Vide  Tail.     Age. 

<3fC5. 

Ufes  font  dun  equitable  nature,  &  feront 
conftrue  folonq;  apparent  agreement 
des  parties  fans  precife  parols  deftoyer 
feifie.  106 

Chattels  real  coment  grant  per  Bargain  & 
Sale  pur  argent  ne  font  execute  per  le 
Stat,  de  Ufes  mes  folement  Eftates  de 
Freehold.  217,232 

Intereft  del  Roy,  &  del  party  PI'  en  terres 
prife  fur  Utlagary .  1  o  1 

Malicious  fuit  en  profecuting  un  Utlary 
vers  le  Def.  bien  conus  al  Plaintiff,  le 
punifhment  de  ceo  en  un  Attorny  efte- 
ant  Plaintiff.  211 


Infufficient  Affignment  of  the  Breach  in  Co- 
venant, aided  by  Verdict.  Page  \i$ 

Improper  Iffue  aided  by  Verdict.  1 84 

Special  Verdict  amended  after  Error  brought 
and  the  Record  removed  out  of  the  Com- 
mon Pleas.  212 

See  Attornment. 

Verge.     See  Jurifdidion. 
Vicount. 

Poundage  allowed  to  the  Sheriff  out  of  the 
Monies  levied  by  Fi.  fa.  for  a  Fine  fet  in 
B.  R.  185 

All  Hundreds  which  were  not  before  the  Time 
ofE.  3.  granted  in  Fee  by  the  Crown,  are 
joined  to  the  Office  of  Sheriff.  ,195 

Vifne. 

Debt  on  Bond  conditioned,  that  the  Defen- 
dant pall  not  hunt  in  a  Warren,  on  Non 
chafiavit  pleaded,  the  Plaintiff  replied, 
chafiavit ;  the  Def  demurr'dfornotjhew- 
ing  where  the  Warren  lay,  fo  there  could 
be  no  Vifne.  21 

Error  in  the  Vifne  affigned  but  not  allowed, 
where  the  'Judgment  was  by  Default.  121 

Vifne  changed  in  Scand'  Magn'.  192 

Vifne  altered  in  an  Action  on  the  Stat,  of 
Scand'  Magn'.  198 

Union. 

OfParifies,  &c.  160 

Volunts. 

A  Man  having  two  Sons  and  two  Daughters, 
devifes  Lands  to  each  of  them  fever  ally, 
and  adds,  My  Will  is,  When  either  of 
my  fore-mentioned  Children  die,  that 
then  the  Lands,  &c.  and  whatfoever  I 
have  now  given  them  fhall  be  equally 
divided  betwixt  them  that  are  living, 
What  Eftate  paffes.  79 

Words  in  a  Will  which  work  in  Difherifon, 

ought  to  be  clear  and  ftriclly  taken.     112, 

114 

Conftruction  of  a  Will  on  Republication.  135 

Republication  with  a  Parol  Declaration, 
what  it  works  ?  ib. 

See  'Tail.     Age. 

Ufes. 

Ufes  are  of  an  equitable  Nature,  and  fhall  be 
conftrued  according  to  the  apparent  Agree- 
ment of  the  Parties,  without  precife  Words 
to  ft  and  feifed.  106 

Chattels  real,  tho  granted  by  Bargain  and 

Sale  for  Money,  are  not  executed  by  the 

Stat,  of  Ufes,  but  only  Eftates  of  Freehold. 

217,232 

Utlawry. 

Intereft  of  the  King  and  of  the  Party  Plaintiff 
in  Lands  taken  on  an  Outlawry.  1  o  1 

Malicious  Suit  in  profecuting  an  Outlawry  a- 
gainft  the  Defendant,  well  known  to  the 
Plaintiff,  the  Punifhment  thereof  in  an 
Attorney  being  Plaintiff.  211 

W 


Wills.     See  Volunts. 

Witnefs.     See  Tefmoigne. 

Words.     See  Parols. 

Writ,    See  Brief. 
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